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CASES 


ARGUED  AND  DETERMINED 


COURT    OF    COMMON    PLEAS,         >    \ 

IK 

Michaelmas  Term, 

In  tbe  Forty-cigI)tli  Tear  of  the  Reign  of  Geohck  III. 


DoNELLY  V.  Sir  Home  Popham.  aw  ii. 

npHIS  was  action  for  money  had  and  received,  &c.  to  which  AcAnmodore 
the  defendant  pleaded  the  general  issue.  The  cause  was  captain  undtr 
tried  before  Matufield  Ch.  J.  at  the  sittings  after  last  Trinity  J^C'^uX- 
term  at  Westvumter.  The  facts  were  as  follow.  The  defend^  rJiyforiliM 
ant,  in  the  month  of  Ju/ylSOS,  was  directed  by  the  l4>itis  af  tdShS^"" 
the  Admiralty  to  proceed  to  Madeira  for  the  purpose  of  taking  »h»re  &>  nfiag 


attack  upon  the  Cape  of  Good  Hope.  ■  He  received  at  the  same  &"^'^ij  , 
time  the  followiag  appointment  of  Commodore — "  Whereas  we  prociuDaiioD 
think  fit  that  yon  should  hoist  n  broad  pendant  on  board  hi|  ?J,^  ^^fi 
Majesty  ship  Diadem,  so  soon  as  yon  shalPhave  left  the  island  '£''''.!i?^~ 
of  Ufadtiru,  yoa  ore  hereby  aathorized  and  directed  to  boist4^^f,ochip;^ 
hroad  Mndant  accoi^ii^Iy,  and  to  *wear  the  same  in  tl>^  ^b- ''jf"f^''[^ 
iRHice  of  a  Dag  officer  until  you  shall  receive  farther  ordws.  the  Admindtj, 
Civon    tti-  "  ortheKingin 

trlVen,   «C.  ioDiiril,«ilillo 

^  t  hiio  to «bue u ■  riru nKecr,  inuT  piim  likcuWfbceltxdMe  uf  anchndficMion. 

Vol..  I.  ■  B  Upon     •[    2    ] 


2  CASES  IN  MICHAELMAS  TERM 

1807.  Upon  the  sailing  of  the  fleet  from  Madeira  the  defendant 

nT^rrrr*-  appointed  Captain  Downman  to  the  command,  as  captain  under 
^^  him,  of  his  Majesty  s  ship  Diadem,  and  he  wrote  to  inform  the 
Pom  AM.  Lords  of  the  Admiralty  of  the  step  he  had  taken,  and  of  the 
reasons  which  had  led  to  it.  Their  Lordships  expressed  their 
disapprobation  of  the  appointment,  refused  to  confirm  it,  and 
ordered  the  defendant  to  resume  the  command  of  the  Diadem, 
The  defendant,  upon  his  return  to  England,  appealed  by  me- 
morial to  the  King  in  Council,  and  that  appeal  was  still  de- 
pending at  the  time  of  the  trial  and  of  this  motion.  By  the  slat. 
45  Geo. 8.  c.  72.  8.2.  it  is  enacted,  that  all  prizes  taken  by 
any  ship  or  vessel  of  war  in  his  Majesty's  pay  shall  be  the  pro- 
perty of  the  captors,  *'  to  be  divided  in  such  proportions  and 
after  such  manner,  as  his  Majesty,  by  his^  proclamation  of  the 
7lh  of  J  ah/  1803,  hath  already  ordered  and  directed,  or  as  his 
Majesty,  his  heirs  and  successors,  shall  think  fit  to  order  and 
direct,  by  proclamation  or  proclamations  to  be  issued  for  those 
purposes;"  and,  by  the  proclamation  of  the  7th  of  Jm/// 1803, 
to  which  the  act  refers,  it  is  ordered  that  "  commodores,  ziHth 
captaim  under  ihem,  shall  be  esteemed  eis Jiag  officers  with  re- 
spect to  the  eighth  part  of  prizes  taken,  whether  commanding 
in  chief  or  under  command."  A  commodore  is  appointed 
either  yrith  or  without  a  captain  under  him,  according  to  tiie 
opinion  entertained  of  the  nature  and  exigencies  of  the  service 
upon  which  he  is  employed.  In  the  former  case  the  appoint- 
ment is  as  follows :  '*  By  the  commissioners,  &c.  Whereas  we 
think  fit  tliat  you  should  hoist  a  broad  pendant  on  board  his 

Majesty's  ship ,  and  have  a  captain  under  you;  you  are 

*.  hereby  required  and  directed  to  hoist  a  broad  pendant  accord- 
[     3     ]    fngly,  and  to  wear  the  same  in  the  absence  of  a  senior  captain, 
until  you  receive  further  orders.     Given,"  &c. 

The  only  material  question  upon  the  trial  was,  whether  the 
defendant,  Sir  Home  Popham,  was  a  flag  officer,  within  the 
meaning  and  terms  of  this  proclamation.  The  plaintiff,  Cap- 
tain Donelly,  commanded  the  Narcissus  frigate*  one  of  the  fleet 
placed  under  the  orders  of.  the  defendant.  The  Narcissus  was 
dispatched  by  the  commodore  to  obtain  intelligence ;  and,  while 
absent  on  that  service,  she  captured  a  brig,  and  drove  on  shore 
a  corvette,  belonging  to  the  enemy,  jAfter  the  reduction  of 
the  Cape,  the  squadron  was  employed  in  an  attack  upon  the 
Spanish  settlements  on  the  Rio  de  la  Plata,  and  the  plaintifl*  was 
appointed  by  the  defendant  to  bring  home  a  part  of  the  treasure 

taken 
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taken  upon  that  occasion.     He  had  received  on  this  account  a        1807* 
freight  of  tztH)  per  cent,  according  to  the  usage  of  the  navy.     It      ' 
was  admitted  that,  by  the  same  usage,  the  defendant  would  be  ^[ 

entitled  to  one-third  of  this  sum  if  he  were  fi^ag  officer  at  the  Popiiam. 
time  when  then  the  treasure  was  transmitted.  He  would  also, 
in  the  same  character,  have  a  claim  on  the  plaintiff  for  142/. 
3s.  6d.,  as  head  money,  on  account  of  the  two  vessels  which  bad 
been  captured  and  destroyed  by  the  Narcisstis  during  her  ab- 
sence from  the  rest  of  the  squadron.  These  >  sums,  amounting 
to  2004/.  17s.  2d.,  had  been  paid  by  the  plaintiff,  to  the  use  of 
the  defendant,  subject  to  the  determination  of  the  above  ques- 
tion. Admiral  Rainier  stated  that  he  had  served  as  a  commo- 
dore in  the  East  Indies ;  that  he  was  at  first  appointed  without 
a  captain  under  him ;  but  tliat,  after  an  interval  of  about  a  year, 
be  received  a  new  order  to  hoist  a  broad  pendant  and  to  have  a 
captain  under  him;  that,  during  the  first  period,  he  shared 
equally  in  the  distribution  of  prizes  with  the  other  captains  of 
the  squadron,  but  that,  upon  his  second  appointment,  he  re- 
ceived the  proportion  oi  9i  flag  officer.  Several  other  ofiicers 
were  called,  who  spoke  to  the  same  effect.  The  jury  found  a  [  4  ] 
verdict  for  the  plaintiff.     Damages  2004/.  175. 2d. 

Hayley  Serj.  moved  for  a  rule  to  shew  cause  why  the  verdict 
should  not  be  set  aside  and  a  now  trial  granted.  He  observed, 
that  the  defendant  was  de  facto  a  commodore,  with  a  captain 
under  him,  from  the  time  of  the  appointment  of  Captain  Dotmi- 
man  to  the  command  of  tlie  Diadem.  The  measure  was  occa- 
sioned by  the  exigencies  of  the  service ;  and  though  the  Lords 
of  the  Admiralty  had  disapproved  of  the  appointment,  and  had 
refused  to  confirm  it,  yet  the  defendant  had  appealed  from  tlwir 
determination  to  the  King  in  Council.  There  was  reason  to 
believe  that  the  decision  would  be  favourable  to  the  defendant. 
This  would  establish  the  validity  of  the  appointment,  and  the 
defendant  would  then  be  entitled  to  share  as  Siflag  officer  accord- 
ing to  the  terms  of  the  proclamation. 

Mansfield  Ch.  J.  This  is  an  action  between  two  iperito- 
rious  officers,  who  are  desirous  only  of  ascertaining  their  re- 
spective rights.  It  appeared  upon  the  trial  that  there  were  two 
distinct  forms  made  use  of  by  the  Lords  of  the  Admiralty  for 
the  appointment  of  a  commodore.  The  ofiicer  to  whom  the 
order  is  addressed  is  sometimes  directed  merely  to  hoist  a 
broad  pendant,  at  others  to  hoist  a  broad  pendant  and  to 
have  a  captain  under  him.     The  king's  proclamation,  which 

B  2  regulates 
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I8O7.  regnlates  the  division  and  distribution  of  prizes,  directs  that 
commodores  with  captains  under  them  shall  rank  as  Jlag 
officers;  and  this  proclamation  is  to  be  considered  as  incor- 
PoPiiAM.  porated  into,  and  forming  part  of  the  prize  act.  It  is  by 
diis  proclamation,  coupled  with  the  act,  that  the  legal  rights  of 
the  parties  are  to  be  determined  ;  and  the  terms  are  too  plain 
to  admit  of  the  least  degree  of  doubt.  It  was  also  proved,  in 
[  5  ]  conformity  with  the  clear  language  of  the  law,  that  Admiral 
Rainier^  under  his  first  authority,  shared  equally  with  the  other 
captains  of  the  fleet ;  but  that  afterwards,  upon  his  appoint- 
ment as  commodore  with  a  captain  under  him,  he  received  the 
proportion  of  a^flg  officer.  Had  the  Lords  of  the  Admiralty 
even  confirmed  the  appointment  of  Captain  Downman  to  the 
command  of  the  Diadem,  though  this  might  have  operated  upon 
the  rights  of  the  parties  from  the  time  of  such  confirmation,  yet 
it  could  not  have  been  attended  with  a  retrospective  eftect.  The 
same  observation  will  apply  to  the  appeal.  The  legal  rights  of 
the  claimants,  as  they  at  present  subsist,  cannot  be  affected  by 
any  future  decision  of  the  King  in  Council.  It  may  also  be 
remarked,  that  if  the  approbation  of  the  Lords  of  the  Admiralty, 
or  of  his  Majesty  in  Council,  were  to  have  the  effect  contended 
for,  it  might  be  productive  of  serious  inconvenience  to  the  pub- 
lic service.  For  there  would  be  reason  to  apprehend  that 
officers  might  be  induced  to  make  appointments  of  this  nature 
merely  with  a  view  to  their  own  emolument,  taking  the  chance 
of  their  being  afterwards  ratified. 

Heath  J.    The  decision  of  the  King  in  Council  cannot 
divest  a  right. 

Chambre  J.  was  of  the  same  opinion. 

Baylexf  took  nothing  by  his  motion. 


IN  THE  FORTY-BIGHTH  YbAR  OF  GEORGE  III.  <J 

ft 

1807. 


Br  ANTON  and  Others,  Assignees  of  Jeyes,  a  Bankrnpt,         JVWii. 
V.  Taddy  and  Others,  Execntors  of  Lyall. 

npHIS  was  an  action  brought  to  recover  the  sum  of  forty-eight  ^^^^^^^ 

pounds,  ten  shillings,  claimed  to  be  due  for  premiums  of  nndervrritei 
insurance  on  certain  policies  underwritten  by  the  bankrupt  for  [Juanceupwi^ 
the  deceased.  The  defendants  pleaded  the  general  issue.    Upon  J*»'P»'  i^-  »n 
the  trial  of  the  cause  before  Mtfw.s/?e/d  Ch.  J.,  at  the  Sittings  but  upon  their 
after  last  Trinity  term  at  Guildhall,  it  appeared  that  Jei/es  and  io^'iJJ^''*!^/,;^ 
a  person  of  the  name  of  Metcalfe  carried  on  the  business  of  oil-  6Geo,  i.  c.  la. 
men  in  partnership;  and  it  was  proved,  upon  the  cross-exami-  cai*bc"i^i;I'*'" 
nation  of  a  witness  called  on  the  part  of  the  plaintiffs,  that,  by  twn«J  to  reco- 
agreement  between  Jeyes  and  Metcalfe,  whatever  profits  should'  mium*  upon 
arise  upon  the  policies  underwritten  by  Jeyes  were  to  be  divided  J"*^**  policies 

*^  *^  .^        *7  from  tiM  as* 

between  them.     It  was  objected  upon  this  evidetfce^  that  by  suied. 
the  statute  6  Geo.  1.  c.  18.  «.  12.  the  transaction  was  illegal, 
and  that  the  plaintiffs  therefore  could  not  recover.     The  Chief 
Justice  being  of  that  opinion,    they  were   accordingly  non- 
suited. 

Shepherd  Serj.  moved  for  a  rule  to  shew  cause  why  the  non- 
suit should  not  be  set  aside  and  a  new  trial  granted.  He  admit- 
ted that,  as  between  Jej/es  and  Metcalfe,  no  action  could  be 
sustained.  That  point  had  already  been  decided.  "Bui  Met- 
calfe was  not  a  party  to  the  contract  upon  which  the  present 
action  was  founded:  that  contract  was  between  Jeyes  singly  on 
the  one  side,  and  Lyall,  the  deceased,  upon  the  other.  In  case 
of  a  loss  the  action  must  have  been  brought  against  Jeyes  alone, 
and  he  was  alone  entitled  to  sue  for  the  premiums.  The  vali- 
dity of  the  contract  between  Jeyes  and  Lyall  could  not  be 
afiected  by  auy  appropriation  which  the  former  might  think  [  7  ] 
proper  to  make  of  his  profits.  At  all  events  the  Court  would 
uot  permit  those  who  had  received  the  beneiit  of  the  insurance 
to  avail  themselves  of  such  an  objection. 

Mansfield  Ch.  J.  It  appeared  upon  the  trial  that  Metcalfe 
and  Jeyes  were  partners,  and  that  these  insurances  were 
effected  on  their  joint  account.  The  law  says  that  **  no  persons 
acting  in  partnership  shall  presume  to  underwrite  any  policy  for 
assuring  ships  or  merchandizes  at  sea,  but  that  every  such 

poli«jy 
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policy  shall  be  ipso  facto  Toid."  How  then  can  an  action  be 
maintained  to  recover  these  premiams  I  Tlie  statute  wonid  be 
mere  waste  paper,  if  one  of  several  partners  might  underwrite 
a  policy  for  the  rest. 

The  other  Judges  concurring. 

Shepherd  took  nothing  by  his  motion. 

See  Booth  V.  Hodgson,  6  Term  Rep.  405.  and  AJitcUU  v.  CockbMrnej 
H  H.  Bi.  Rep.  379- 


Kot.  11. 

Wberebrilcsll 
together  ttpoa 
■n  attoraej, 
sod  em^Mj 
liiiD  to  f  nrmi- 
der  their  prin- 
dpd^  one  of 
them  amnoc 
sfterwanb 
nMintain  a  te 
parate  actioii 
against  the  at- 
torney (or  neg- 
lecting to  effect 
the  render  pur- 
suant to  his 
undertakijig. 

♦[    8    ] 


Hill  r.  Tucker,  one,  &c. 

nPfi[E  plainliflT  and  a  person  of  the  name  of  Bailey  had  entered 
into  a  recognizance  of  bail  for  one  Thomoi  Parsons  in  a  suit 
depending  against  him  in  this  court  The  present  action  was 
brought  against  the  defendant,  an  attorney,  for  neglecting  to 
render  Parsons  in  discharge  of  his  bail.  The  cause  came  on 
before  ChambreS.  at  the  Sittings  after  last  Trinity  term  at 
*  Westminster.  It  appeared  that  besides  the  suit  against  Par- 
ions  in  this  Court,  several  other  actions  were,  at  the  same  time, 
depending  against  him  in  the  King*s  Bench,  to  all  which  he  bad 
put  in  bail.  The  plaintiff,  Bailey,  and  the  rest  of  the  bail, 
were  desirous  of  rendering  him  ;  and  for  this  purpose  they 
applied  to  the  defendant,  who  was  Parsons's  attorney.  He 
refused  to  undertake  the  business  unless  they  would  advance  25/. 
Bailey  immediately  paid  24/.  10«.,  with  which  the  defendant 
was  satisfied.  It  did  not  clearly  appear  whether  any  part  of 
this  money  was  contributed  by  Hill;  but  nothing  was  paid  by 
the  other  bail.  The  defendant  afterwards  rendered  Parsons,  in 
discbarge  of  his  bail,  in  all  the  actions  which  had  been  brought 
against  him  in  the  King's  Bench  ;  but  neglected  to  do  it  in  the 
action  depending  in  this  Court,  in  which  the  plaintiff  and  Bailey 
were  bail.  The  learned  Judge  was  of  opinion  that  this  was  a 
joint  contract  with  the  plaintiff  and  Bailey,  and  he  accordingly 
directed  a  nonsuit. 

Shepherd  Serjt.  moved  for  a  rule  nisi  to  set  aside  the  nonsuit, 
and  for  a  new  trial.  The  question  is.  Whether  the  plaintiff  can 
maintain  a  separate  action  for  the  injury  which  he  individually 
has  sustained  by  the  neglect  of  the  defendaat.   The  plaintiff  and 

several 
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several  other  persons  went  together  to  the  office  of  the  defend-       1 807. 
ant,  for  the  purpose  of  employing  him  to  render  Parsons  in  the       ,. 
actions   in  which  they  were  respectively  bail.     But  the  mere  ^^ 

circomstance  of  their  accompanying  each  other  on  this  occasion  Tuckkr. 
cannot  make  it  a  joint  contract.  From  the  nature  of  the  busi- 
ness to  be  performed,  and  the  distinct  interest  of  the  parties,  it 
must  be  considered  as  the  separate  retainer  of  each.  Each  was 
desirous  of  being  freed  from  his  own  individual  responsibility  ; 
and  that  was  the  object  of  the  application  to  the  defendant. 
Suppose  two  persons,  having  separate  rights  of  action,  go  toge- 
ther to  an  attorney,  pay  him  a  sum  of  money,  and  direct  him  to  [  9  ] 
institute  proceedings  in  their  behalf,  and  that  afterwards,  in  the 
prosecution  of  one  of  tlie  suits,  the  attorney  is  guilty  of  gross 
negligence ;  it  will  not  be  said  that  under  such  circumstances 
the  injured  party  could  not  maintain  a  separate  action  for  his 
own  individual  loss.  The  retainer  must  be  taken  reddendo  sin- 
gula singuluj  and  the  same  principle  will  apply  to  the  present 
case. 

Manspibld  Ch.  J.  The  plaintiff  and  Bailey  both  employed 
the  defendant  to  render  Parsons.  In  consequence  of  this  re- 
tainer an  undertaking  is  raised  by  implication  of  law.  The 
question  then  \fi.  What  undertaking  will  the  law,  under  these 
circumstances,  imply?  The  situations  and  interests  of  Hill 
and  Bailey  were  the  same ;  they  were  mutually  responsible  for 
each  other;  the  act  to  be  douQ  would  operate  equally  in  favour 
of  each  ;  the  one  could  not  be  relieved  from  his  liability  without 
the  other.  It  is  impossible  then  to  distinguish  the  retainer  by 
the  plaintiff  from  that  by  Bailey ;  and  the  retainer  being  joint, 
the  law  will,  therefore,  imply  a  correspondent  undertaking. 

Heath  J.  was  of  the  same  opinion. 

RooKE^.  Kllill  may  maintain  a  separate  action,  so  also 
may  Bailey. 

Chambrb  J.  It  did  not  very  clearly  appear  that  any  part 
of  the  money  was  advanced  by  Hill.  But,  taking  the  case  most  • 
favourably  for  the  plaintiff,  and  supp^^g  the  whole  consider- 
ation to  have  been  n^d  by  himself  and  Bailey,  they  were  jointly 
interested,  and  neither  of  them,  therefol||^,  could  maintain  a 
separate  action  against  the  defendant.         ^ 

Rule  refused. 


*-. 
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Nov.iu  KiXDRKD  r.  Bagg,  Executor  of  Park  kr. 

i 

The  Court  will  npHIS  was  an  action  brou;?ht  lo  recover  60/.  for  board  anil 
nonsnit  oil  the  lodging^  provided  by  the  plaintiir for  the  defendant's  testa- 

cMc  ought  to^^  Irix.     The  cause  was  tried  at  the  last  assi:^s  for  the  county  of 

liaTc  been  sub-  Suffolk,  before  Lord  EUenboroufih  Ch.  J.  when  the  plainljfl'was 
milled  to  the  .J 

j»ify ,  unless       nonsiuted . 

8ired^*o  **d"  Shepherd  Sleij.  moved  for  a  rule  to  shew  cause  why  the  non- 

partoftM  suit  should  not  be  set  aside  and  a  new  trial  granted.  The  cir- 
t*rial"ofaiV^  ^  cumstances  stated  in  support  of  the  motion  were  as  follows. 
«»o»c.  The  plaintiff  and  defendant  were  both  relations  of  the  testatrix. 

She  had  resided  upwards  of  two  years  in  tlie  plaintiff's  house, 
and  had  two  apartments,  a  bed-cUamber  and  a  sitting*  room, 
appropriated  exclusively  to  her  t)wn  use.  She  was  p^o^ided 
during  the  whole  of  the  time  with  board,  washing,  &c.  at  the 
expence  of  the  plaintiff.  A  short  time  beibre  her  death  she 
removed  to  other  lodgings.  The  learned  Judge  inquired  of  the 
counsel  for  the  plaintiff  whether  they  could  shew  that  any  de- 
mand of  payment  had  been  made  upon  the  testatrix  in  her  life- 
time, of  any  account  delivered  in  which  this  charge  had  been 
made,  or  whether  there  had  been  any  admission  of  the  debt. 
Upon  being  answered  in  the  negative,  his  Lordship  observed 
.  that  tliis  seemed  to  be  a  case  in  which  the  plaintiff  had  gratui- 
touly  entertained  a  relation  in  expectation  of  becoming  the 
object  of  her  bounty  at  her  deatli.  He  was  of  opinion,  there- 
fore, that  the  action  could  not  be  maintained,  and  directed  that 
the  plaintiff  should  be  nonsuited.  Upon  this  statement  it  was 
"  contended  in  support  of  the  present  motion,  that  the  learned 
^  ,  Judge  ought  not  to  have  directed  a  nonsuit,  but  that  the  ques- 

tion should  have  been  submitted  to  the  jury.     It  was  their  pro- 
[     li  •  ]    vince  to  have  drawn  the  inference,  if  the  facts  proved  upon  the 
t  trial  would,  in  their  opinion,  have  warranted  it.     Had  they 

found  thi^t  the  board  and  lodging  were  provided  under  tlie  cir- 
cumstances and  with  the  view  which  had  been  supposed,  the 
law  woujl^  tiien  have  attached.  But  this  was  a  fact  for  their 
\  determination.  The  want  of  evidence  either  of  a  demand 
made  byHhe  plaintiff,  or  of  any  admission  of  the  debt  on  the 
jpari  of  the  testatrix,  was  not,  in  itself,  a  sufficient  ground  for 
a  nonsuit. 

The 
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The  Court,  iiUerposing,  inquired  whether  tlie  counsel  for  the        1807. 
plaintifl'  had  expressed  a  desire  that  the  question  should  be  sub-      ; 
initted  to  the  jury  ;  for,  unless  that  were  the  case,  they  could 
not  in  fairness  accede  to  the  present  application.  Bagg. 

Shepherd  said  he  was  not  instructed  to  state  that  they  had 
desired  it^  and  accordingly 

The  rule  was  refused. 


[     12    ] 


IIoRFORD  r.  Wilson.  Nov.i9. 

^  I  ^HIS  was  an  action  brought  upon  a  bill  of  exchange,  drawn  I"  ^  «ct  on 

by  the  defendant  and  indorsed  to  the  plaintiff,  and  also  driiwerof  sbill 
upon  an  affreeinent,  by  which  tlie  defendant  promised  to  pay  of  exchange,  m 

»  »  /  /.  .      coiiseq»«iu»  of 

Ihc  plaintiff  5/.,  **  if  he  would  procure  a  tenant  for  a  certain  Uw  acceptor's 
house  belonging  to  die  defendanl,  and  get  him  350/.  for  his  c!>urt^i^li^ 
lease.**  The  defendant  pleaded  the  general  ijsue,  and  delivered  leave  it  to  the. 
a  notice  of  sot-off.  The  cause  was  tried  before  Mansfield  Ch.  J*  inmefromcir- 
at  the  Sitlinirs  in  last  Trinity  teim  at  Westminster.    The  only  cunwtanccs 

/.  ,  .   ,     ?    .  .   ,  1      r-  11       .  -TBTi  ■       (such  as  the 

facts  which  it  is  material  to  state  are  the  foUo^j^g  :  When  the  payment  of  a 
bill  became  due  it  was  presented  for  payment  to  the  acceptor,  ^"[houtll^y*"' 
but  was  dishonoured*  The  following  day  Norris,  the  holder  of  the  objection  to 
bill,  sent  a  letter  by  the  two-penny  post  to  inform  the  defend*  ticerio^)°hiiir 
ant  that  the  bill  had  not  been  paid.     This  letter  was  not  pro-  notice  was  re- 
duced npun  the  trial,  nor  had  the  defendant  been  served  with      The  Court* 
any  notice  for  that  purpose.     A  short  time  afterw,ards  Norris  ^'j^"®^  '^Jd'ct 
met  the  defendant,  who  advised  him  to  return  the  bill  to  the  on  account  of 
plaintiff,  from  whoiip:hehad  receive^ it.     After  the  commence-  of^e^il^noe'" 
meut  of  the  action  the  clerk  to  the  plaintiff's  attorney  called  ^ii*ch  <>ugi*^ 
upon  the  attorney  for  the  defendant  to  inquire  into  the  particu-  i,een  received. 
Jars  of  the  set-off.     The  defendant's  attorney  at  that  time  in-  pw^<lii»ire 

*'  be  suincient 

formed  him  that  G/.  5f.  bad  been  paid  by  the  defendant  on  wiUiontUto 
account  of  the  bill,  but  made  no  objection  as  to  any  want  of  fin^g"f|hc 
notice  to'the  drawer  of  tlie  acceptor's  default.     With  respect  jury* 

■^  '^  The  defen- 

dant promised 
to  pav  the  plaintiff  5/.  "  if  he  would  provide  a  tenant  for  certain  premises,  nnd  get  him  3501.  for  hts 
lease.'**  llie  plaintiff  procured  one  8.,  with  whom  tiie  defendant  entered  into  an  agreement,  and  re- 
ceived 50/.  as  a  deposit.  S.  hQ\n»  unable  tu  complete  his  engagement,  the  defendant  aftcrward»  ctni- 
senlcd  to  release  him  from  the  further  performance  of  it,  but  retained  the  60/.  The  Court  held  that  this 
aras  a  substmitittl  performance  of  the  condition  on  the  part  of  the  plaintilf,  aiid^hat  he  was  therefore 
rmltJed  to  recover  the  5/.  from  the  defendant. 

te 
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IS07.       to  the  other  *  part  of  ttie  plaiutiiF's  demand,  viz.  that  hIu'cIi  was 
"  founded  npon  the  agreement  for  the  disposal  of  the  house^  it 

was  proved  that  the  defendant  procured  a  person  of  the  name 
Wilson,  oi  Stevens^  who  offered  to  take  the  house,  &c.  at  850/.  An 
*[  13  ]  agreement  to  that  effect  was  prepared ;  it  was  signed  by  Stevens 
and  the  defendant,  and  50/.  was  paid  as  a  deposit.  Stevens 
was  not  ahle  to  complete  his  contract,  and  the  defendant  con- 
sented to  liberate  him  from  the  performance  of  the  agreement, 
retaining  the  50/.  as  a  forfeiture.  The  jury  found  a  verdict  in 
favour  of  the  plaintiff  for  the  sum  which  remained  due  upon  the 
bill  of  exchange,  and  also  for  5/.  npon  the  agreement  relative 
to  the  house. 

A  rule  nisi  was  obtained  in  Trinity  term  for  setting  aside  the 
verdict  and  granting  a  new  trial.  / 

Shepherd  Serjt.  now  shewed  cause.  He  observed  tliat  the 
motion  was  founded  upon  two  objections.  First,  As  to  the  bill 
of  exchange,  that  there  was  no  proof  that  due  notice  had  been 
given  to  the  drawer  of  the  non-payment  of  the  bill ;  secondly, 
that  the  plaintiff  had  not  performed  the  condition  upon  which 
alone  he  could  be  entitled  to  demand  the  5/.  from  the  defend- 
ant. As  to  the^r^^  objection,  the  circumstances  proved  upon 
the  trial  amount  to  a  waver  of  the  supposed  omission  of  notice. 
When  the  defendant  met  the  holder  of  the  bill  he  advised  him 
to  return  it  to 4he  plaintiff,  but  said  nothing  as  to  the  notice. 
Afterwards  the  two  attornies  met,  and  their  conversation  re- 
lated to  the  bill ;  but.  still  no  objection  was  made  as  to  any  de- 
fect of  notice.  Besides,  the  defendant  had  made  a  payment  on 
account.  If,  upon  a  debt  being  claimed,  a  part  of  it  be  paid, 
this,  unless  there  be  something  to  restrain  and  qualify  the  effect 
of  the  payment,  amounts  to  an  admission  of  the  whole  demand. 
Neither,  according  to  the  cases  of  Lotvty  v.  Bourdieu,  Dougl. 
[  14  ]  ^^'  Q^d  Bilbie  v.  Lumleg^  2  Easfs  Rep.  469.,  can  the  defend- 
ant resist  the  effect  of  these  circumstances  by  pleading  igno- 
rance of  the  law.  As  to  the  second  objection,  he  contended 
that  the  contract  had  been  performed.  The  plaintiff  procured 
a  person  to  take  the  house,  with  whom  the  defendant  was  satis- 
fied ;  for  he  entered  into  an  agreement  with  him,  apd  lie  re- 
ceived 50/.  by  way  of  earnest.  It  was  true  that  he  afterwards 
liberated  him  from  the  further  performance  of  the  agreement, 
but  he  retained  the  50/.  This,  however,  was  entirely  the 
plaintiff's  own  choice ;  it  was  the  result  of  a  subsequent  ar- 
rangement. He  might,  if  he  had  thought  proper,  have  main- 
tained 
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tained  an  action  against  Stevens  upon  the  contract.  Bat  he  was 
willing  to  wave  the  benefit  of  the  agreement,  upon  being  al- 
lowed to  retain  the  50/.  This  then  was  a  substantial  perform- 
ance of  the  contract  on  the  part  of  the  plaintiff;  for  it  could 
not  be  contended  that  he  was  bound  to  guarantee  the  payment 
of  the  350/.  to  the  defendant. 

Best  Seijt.  contrd,  as  to  the  Jirsi  point,  observed,  that  his 
motion  was  founded  upon  the  admission  of  parol  evidence  to 
prove  the  contents  of  a  letter,  written  by  Norris  to  the  defend* 
ant  for  the  purpose  of  informing  him  of  the  dishonour  of  the  bill, 
although  no  notice  had  been  received  for  the  production  of  the 
original.  [Mansfield  Ch.  J.  I  do  not  remember  that  any  such 
objection  was  made  upon  the  trial.  Neither  will  the  Court  set 
aside  a  verdict  on  account  of  the  admission  of  evidence  which 
ought  not  to  have  been  received,  provided  there  be  sufficient 
without  it  to  authorize  the  finding  of  the  jury.]  With  respect 
to  the  second  point,  he  observed,  that  the  argument  on  the  part 
of  the  plaintiff  proceeded  upon  a  misapprehension  of  the  agree- 
ment. The  plaintiff  was  to  procure  not  merely  a  person  to  con- 
tract, (for  in  that  there  would  have  been  no  difficulty),  \>ut  a 
person  who  would  pay  the  defendant  the  sum  of  350/.  for  these 
premises.  The  words  of  the  agreement,  as  proved,  were  these:  [ 
' '  If  you  let  the  house,  and  get  me  3501.  for  the  lease,  I  will  give 
you  5/..''  He  was  not  entitled  therefore  to  tlw  5/.  unless  the 
defendaiit  received  the  fruit  of  the  contract.  Stevens  could  not 
pay  the  money,  and  the  defendant,  therefore,  released  him 
from  the  agreement. 

Mansfield  Ch.  J.  I  left  it  to  the  jury  upon  the  circum- 
stances proved  at  the  trial  to'  presume  a  notice  to  the  drawer. 
The  evidence  of  the  clerk  was  very  material.  It  appeared  that 
a  payment  had  been  made  on  account  of  the  bill ;  and,  in  the 
conversation  between  the  defendanl  and  Norris,  no  objection 
was  made  to  the  want  of  notice.  As  to  the  other  part  of  the 
case,  I  think  no  doubt  can  be  entertained.  The  plaintiff  pro* 
cared  a  person  who  offered  to  .take  the  house  upon  the  stipu- 
lated terms.  The  defendant  made  no  objection  ;  he  accepted 
Stevens,  entered  into  an  agreement  with  him,  and  received  50/. 
as  a  deposit.  A  compromise  afterwards  takes  place.  The  de- 
fendant does  not  renounce  the  agreement,  but  retains  the  50/., 
and  dispenses  with  the  further  performance  of  it.  This,  upoif 
every  principal  of  fair  construction,  must  be  considered  as  a 
fidfilmait  of  the  contract  on  the  part  of  the  plaintiff. 

Heath 


1807. 
lioaroRD 

V. 

Wilson. 
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1307.  Heath  J.  was  of  the  same  opinion. 

IloRFORD       ^OOKE  J.    It  is  not  necessary,  in  ordw  to  entitle  the  plaintilf 
^^  to  recover,  that  he  should  have  put  the  defendant  in  possession 

Wilson,  of  the  350/.  It  is  sufficient  if  there  has  been  a  substantial  per- 
formance of  the  contract.  The  plaintiff  procured  a  tenant  whom 
Die  defendant  accepted,  with  whom  he  entered  into  an  agree- 
ment for  these  premises,  and  under  that  agreement  received 
50/.  as  a  deposit.  It  is  true  that  he  did  not  afterwards  insist 
[  16  ]  on  the  full  performance  of  this  engagement,  but  he  retained 
the  money  which  had  been  paid,  and  thereby  affirmed  the 
contract. 

Chambrb  J.  The  defendant,  if  he  had  thought  proper, 
might  have  rejected  Stevens,  He  did  not  do  so  ;  and  the  plain- 
tiff must  therefore  be  considered  as  having  fulftUed  his  part  uf 
the  agreement. 

Rule  discharged. 


Nov,  It.  Brennan  and  Anne  his  Wife  r.  Redmond. 


^ilTiUu^r  nPHIS  was  an  action  for  an  assault  and  battery,  committed 
bauery,th€  upon  the  wife  of  the  plaintiQ*  Brennan,     The  defendant 

tiMhewwaU  p'^^^^d  a  justification  as  to  the  assault,  and  not  guilty  to  tlte 
and  plead  iiot  rest  of  the  charge.  Replication  rfe //y'Mm  5wd  p/'o/jna,  &c.  to 
baitery.  aiid%t  the  justification,  and  to  the  plea  of  not  guilty  a  52W27i/er.  At 
the  trial,  a  vcr-  '^q  ^y\^\  a  verdict  was  found  for  the  defendant  upon  the  justifi- 

dict  be  found  «.  •  i       /•      i  i 

inhisfaTtiur  cation,  and  for  the  plaintiffs,  with  a  farthing  damages,  upon  the 
En'Td'-is^^e  of  not  guilty. 

for  u»c  plain-  The  Judge  did  not  certify;  but  the  plaintiffs  signed  judg- 
farthingda-      n^out,  and   sued  out  execution  for  the  damages  and  63.'.  5s. 

magci,upon       costS. 

guilty,  the  Best  Seijt.,  on  a  former  day,  obtained  a  rule  ni$i  to  set  aside 

plaintiff,  unless  ^jjg  ^.yi^  of  execution,  and  for  the  return  of  the  sum  of  G3/.  5s. 

I  ho  Judge  ccr- 

tiiy,  will  not      which  had  been  levied  upon  the  defendant;  and  he  referred  to 

mi"«Ms  '"^    *^«  c^se  of  P^ge  V.  Creed,  3  Term,  Rep.  391. 
tiian  damages.  ^     CocA'e// and  Lew5  Serjts.  upon  shewing  cause  observed,  that 
there  was  one  circumstunce  which  distinguished  the  case  of 
[     17     1    P(tgc  V.  Creed  from  tlie  present.     The  jury,  in  that  instance, 
had  found  a  verdict  in  favour  of  the  plaintiff  upon  the  justifi- 
cation ; 
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calion;  and,  as  there  was  a  general  plea  of  not  guilty  to  the        1807. 

whole  declaration,  he  was  placed  precisely  in  the  same  sitna- 

lion   as  if  no  justification  had  been  put  upon  the  record.     But 

here,  the  justification  has  been  found  for  the  defendant :  the    Uedmoxd. 

effect  of  this  is,  that  the  assault,  which  is  the  only  part  of  the 

trespass   that  has  been  justified,  is  to  be  considered  as  taken 

ont  of  the  declaration.     The   battery,  therefore,  has  been  put 

in  issue  by  itself,  and  expressly  found  by  the  jury. 

Best  Serjt.  control^  was  stopped  by 

The  Court.  If  there  had  been  no  justification,  and  the  jury 
had  by  their  verdict  declared  the  defendant  guilty  of  the  whole 
cliarge,  it  is  clear  that  the  plaintiffs  would  not  have  had  a  right 
to  full  costs,  unless  the  judge  had  certified.  How  then  can  it 
be  contended,  that  they  are  entitled  to  be  placed  in  a  better 
situation,  because  the  jury  have  found  that  the  defendant  was 
justified  as  to  a  part  of  the  trespass  imputed  to  him  in  this 
declaration  ? 

Rule  absolute. 


Bigg,  Administrator,  v.  Dick.  ^^  ^^^ 

T^OTICE  was  given  to  the  plaintifiTof  justification  **  of  J.  Dick  The  want  of 
^^    *'  and  S.  Anness,  the  bail  already  put  in  for  the  defendant,  S^lHscarH  bj 
*'  and  of  whom  the  plaintiff'  had  before  had  notice."    No  notice  thepiaintifT* 
of  bail  had  been  before  given.  them.    ^ 

Clayton  Serjt.  opposed  the  bail,  on  the  ground  that  neither 
of  them  was  described  in  such  notice  of  justification  as  of  any  [  18  1 
place  or  business,  and  that  no  other  description  bad  ever  been 
given  before.  The  Court  held  that  an  exception  having  been 
entered,  the  plaintiff  must  have  had  notice  of  the  place  of  abode 
of  the  bail,  when  he  entered  the  exception  in  the  filazer's  book. 

Bayley  Serjt  for  the  defendant  (a.) 

(a.)   PlERSOK    V,  WiLLIMENT,    1  JVA.  1806. 

No.  notice  of  bail.     Notice  of  tcrcd  his  exception  in  the  filazeis 

justifying  "  the  bail  of  whom  you  book,  must  secwherethe  bail  livctl, 

"  have  had  notice,**  not  describing  and  could  enquire  after  them. 
them :  held  by  the  Court  to  be  good  Best  Serjt.  for  the  plaintiff. 

notice.   The  plaintiff,  when  he  en-  Cockell  Serjt.  for  the  defendant. 
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I807. 


Nov,  17.  TULLOCK   r.  CrOWLEY. 

Secttijity  for        Tj  EST  Sent,  moved  that  the  plaintiff  miirht  give  secnrily  for 

coststonotre-    XJ    .,  /    u   •  v      i-  l  u   ^  •  •     r 

quired  uf  an  the  costs,  being  an  JLngitshman,  but  a  pnsoner  m  r ranee : 

th^J^^lh^  but  the  Court  refused  to  grant  the  rule  (a.) 

(a,)  The  practice  appears  to  be  Fitzgerald  v.  Whitmore^  1  Term 
contrary  in  the  King's  Bench.  Sec  Ilep,z62,  IValters  v.  Ftythali,  S 
Pray  y.Edie,   1  Term  Rep.  267.      Fast,  338» 


[     19     ] 

Nov,\9,         NaylOR  and  Another,  Executors  of  Samuel  Naylor, 

V.  C0LLIN6E. 

A  coTenant         A    RULE  nid  was  obtained  in  Trinity  term,  for  an  attach- 
vfel'd  op^  n^  ment  against  the  defendant  for  the  non-performance  of  an 

pair  at  the  ei-   award.     The  plaintiflEs  had  brought  an  action  for  a  breach  of 

piradonotbiB  *,  11*.      1  .  ^   %   %• 

lease,  all  build-  covenant  committed  by  the  defendant,  m  not  keeping,  and  deli- 

dfaSuid  b« '^  vering  up  at  the  expiration  of  his  lease,  in  a  proper  state  of 

erected  during  repair,  certain  premises  of  which  he  was  tenant.    Upon  the  trial 

tbedoSaeir*"  ^^  ^^  cause  an  order  was  made,  referring  all  matters  in  diflfer- 

premises,ia-  ence  between  the  parties  to  arbitration. 

iDgs  erected  The  lessee  had  covenanted,  *^  that  he  should  and  would,  from 

and  used,  by  |j„jg  ^q  ^-jme  and  at  all  times  during:  the  continuance  of  the  said 

the  tenant,  lor  ^ 

the  purpose  of  lease,  at  his  own  proper  costs  and  charges,  well  and  sufficiently 

ni^ture'if'  J^^pstir*  uphold,   and  support,  maintain,  amend,  and  keep  the 

such  buildings  said  messuago  or  tenement  and  premises,  and  all  erections  and 

soil  orother-^  buildings,  then  already  erected  and  built,  as  also  all  otTier  erec- 

wise  fixed  to  tions  or  buildine:s  that  might,  thereafter,  be  erected  and  built, 

the  freehold,       .  *i  -j  •  x  ^l  r    •        u  J 

but  not  where    in  or  upon  the  said  premises  or  any  part  thereof,  in,  by,  and 
they  merely      ^j^jj  j^jj  ^^^  ^\  mauler  of  ueodful  and  necessary  reparations 

blocks  or  pat-    and   amendments  whatsoever,  when,    where,  and  as  often  as 

^^"^  need  or  occasion  should  be  or  require,  and  tlie  same  premises, 

in  such  good  and  sufficient  repair,  should  and  would,  at  the  end, 

or  other  sooner  determination  of  the  said  lease,  peaceably  and 

quietly  surrender  and  yield  up,*'  &c. 

The 
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The  arbitrator  nwtirded,  amon|r  other  things,   as  follows:        ISO?. 

that  the  defendants  should  pay  to  the  plaintiff  the  sum  of  90/.,      ' 

for  and  on  account  of  the  breach  of  the  said  covenant,  so  far  as 
(he  same  respects  the  repairing,  and  yielding  up  in  repair  cer-  Collivge. 
tain  erections  and  buildings,  xchich^  during  the  term  granted  hif 
the  said  /ease,  were  erected  and  built  on  the  said  demised  premises  [  20  ] 
by  ike  said  John  Ceilinge,  as  tenant  and  occupier  thereof,  and 
let  into  and  fixed  to  the  soil  and  freehold  thereof,  and  which 
ztere  built  and  used  for  the  purpose  of  trade  and  manufac  - 
ture  onliff  and  were  rem&ved  and  carried  away  by  the  said  John 
Colling^  bu  whom  the  same  were  built  ;*  and  the  farther  sum  of 
00/.  for  ana  on  account  of  the  breach  of  the  said  covenant,  so 
far  as  tiie  same  respects  the  repairing  and  yielding  up  in  repair 
certain  other  erections  and  buildings,  which,  during  the  term 
granted  by  the  said  lease,  were  erected  and  built  on  the  said  de- 
fnised  premises  by  the  said  John  Collinge,  as  tenant  and  occupier 
there&f,  for  the  purpose  of  trade  and  manufacture  only^  and  used 
for  that  purpose  only,  but  which  were  not  let  into  the  ground  soU 
er  freehold  of  the  said  premises,  but  were  built  and  supported  on 
Hocks  or  pattens  of  wood  laid  upon  the  ground,  and  were,  in 
like  manner,  removed  and  carried  away  by  the  said  John  Col- 
linge,  by  whom  the  same  were  built."  Neither  of  these  sums 
had  been  paid,  and  the-  award  wat  drawn  in  the  above  form, 
in  order  to  give  the  parties  an  opportunity  of  obtaining  the 
judgment  of  the  Court  upon  the  question,  whether  the  different 
kinds  of  buildings  which  it  described,  or  either  of  them,  were 
cbmprehetided  within  the  terms  of  \he  covenant. 

Shepherd  and  Bayhy  Serjts.  upon  shewing  cause,  observed, 
that  tli^re  were  two  questions  ^^bmitted  npon  this  award  to  the 
decision  of  .Uie  Court.  Whether  the  defendant  was  entitled  to 
remove,  1st,  those  building  \diich,  during  the  term,  were 
erected  by  the  tenant  for  the  purposes  of  trade,  and  were  let 
into  the  soil?  And,  2dly,  Those  which  were  erected  for  the 
same  purposes,  and  which  were  npt  let  into  the  soil,  but  rested 
OH  blocks  or  pattens  of  wood.  It  had  long  since  been  deter- 
mined that  the  tenant  was  entitled  to  remove  such  buildings  as 
he  had  erected,  during  his  term,  for  the  purposes  of  trade.  It  [  21  ] 
was  not  the  indention  of  the  parlies,  in  the  present  instance,  to 
restrain  the  operation  of  this  general  rule.  The  object  of  the 
covenant  was  merely  to  provide  that  those  buildings,  which  the 
teblmt  was  bound  by  law  to  leave  on  the  premises,  should  be 
left  hi  a  proper  state  of  repair. 

The 
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Naylor 


1107.  The  Court  interposing  observed,  tliat*tbe  parlies  were  pre- 

cluded from  all  general  argument -by  the  express  words  of  llie 
covenant.  The  question  must  be  confined  to  the  construction 
CoLLiNGE.  of  this  agreement.  What  then  is  its  plain  and  obvious  import ! 
The  words  are,  *'  all  erections  and  buildings."  The  defendant, 
therefore,  in  order  to  succeed  upon  this  part  of  his  case,  must 
prove  that  erections  and  buildings  raised  for  tfie  purposes  of 
trade,  are  in  fact  not  erections  and  buildings.  If  the  tenant 
meant  to  exclude  buildings  of  this  nature,  it  should  have  been  so 
expressed.  The  Court  cannot  go  out  of  the  covenant.  The 
other  point  is  equally  elear  in  favour  of  the  defendafit.  The 
thing  removed  is  described  as  not  let  into  the  soil,  'out  as  rest- 
ing upon  blocks  or  pattens.  It  is  therefore  a  mere  chattel, 
and  is  not  an  erection  or  building  within  the  meaning  of  tbe 
covenant. 

Besl^Serji,  who  was  to  have  argued  on  the  other  side,  de- 
ferred upon  the  latter  point  to  the  opinion  of  the  Court,  and 
it  was  ordered  that  upon  the  payment  of  the  first  sum  of 
90/.  the 

Rule  should  be  discharged. 


■»i 


X    22    ]  , 

Nov,  19.  HuTCHiNSOT^r.  Best.  . 

/    If  a  declara-      HPHE  plaintiff  in  this  cause  having  signed  judgment  for  want 
the  tuoin  daj,  of  a  plea,  a  rule  nisi  was  obtained  on  a  former  day/or  set- 

rwUcc  indor^  ting  it  aside,  on  the  ground  that  it  had  been  signed  before  the 
ed,the  defend-  time  for  pleading  had  expired:      » 

in^cigb'dS/s*  Vaughan  Serjt.  upon  shewing  cause  stated,  that  the  defend- 
froiA  ihat  lime ;  ant  was  arrested  and  held  to  bail  upon  a  writ  of  capias  ad  respon- 
the  rules  of^he  dendttm  returnable  on  the  morrow  of  All  Souls.  On  the  third  of 
office,  HO  Bgr-    }fox;emher,   the  essoin  day  of  the  term,  a  declaration  was  filed, 

son  IS  allowed      »     »  .  • 

to  searc}i  for  a    de  bene  esse^  with  the  usual  notice  indorsed,  to  plead  in  ei<i:ht 

ii!!^  fi[^i  d Vi'n  ^^ys-  Interlocutory  judgment  was  signed  on  the  afternoon  of 
lull  term.  the  eleventh,  which  was  the  eighth  day  from  the  time  of  filing 

the  declaration.     He  submitted,  therefore,  that  the  proceedings 
were  strictly  regular. 

Best  Serjt.  contra.     It  is  true  that  the  declaration  was  filed 
:>  -      '  on  the  essoin  day ;  but  the  defendant  was  not  served  with  notice ; 

Jji^^  "  and 


;* 

'»  i 
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HuTcniN- 


and  as,  by  the  regnlations  of  the  office,  no  person  is  permitted        1807. 
to  search  for  a  declaration  before  the  first  day  of  term,  he  had 
no  means  of  ascertaining  till  that  time  that  a  declaration  had         ^^^ 
been  filed.     Neither  could  the  defendant,  when  he  took  the  v. 

declaration  oat  of  the  office,  know  on  what  day  it  had  been  filed;  Belu 
for  no  memorandom  of  the  day  is  made  in  the  office,  nor  was  it 
indorseil  on  the  declaration.  The  defendant  therefore  naturally 
referred  it  to  the  6di,  and  conceived  that  the  time  for  pleading 
would  not  expire  till  the  14th.  If  the  eight  days  are  to  be  com- 
puted from  the  essoin  day,  the  time  for  pleading  will,  in  cases 
sinular  to  the  present,  be  in  effect  reduced  from  eight  days  to  [  2S  ] 
five,  contirary  lo  the  general  rule  of  the  Court. 

The  Court,  after  consulting  with  the  officers,  observed,  that  ^ 
when  the  declaration  was  filed  on  the  essoin  day,  the  defendant 
was  bound  to  plead  in  eight  days  from  that  time.  This  was  the 
settled  practice,  and  the  consequence  of  it  undoubtedly  was, 
tbat^  in  these  cases,  the  time  for  pleading  would  be  abridged, 
since  the  defendant  could  not  search  the  book  to  discover  whe« 
tber  a  declaration  had  been  filed,  till  the  first  day  of  the  term. 
But  he  might  afterwards  take  out  a  summons  to  enlarge  the 
time,  and  thus,  if  there  were  any  inconvenience  in  the  rule,  it 
might  easily  be  obviated.  It  appeared  then  that  there  was  no 
irregularity  in  signing  the  judgment,  and  the  rule  must  therefore 
be  discharged. 

Best  afterwards  observed  that  the  defendant  had  sworn  to 
merits.;  and  the  Qonrt  therefore  permitted  the  judgment  to  be 
set  aside  upon  payment  of  all  the  costs. 


Vol.  I. 
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AW  20.         AusTEi^  and'OUierS;  Assignees  of  the  Slieriffof  Middlesex, 

V.  FeNTON-  ^- 

In  an  action  on  npjjg  plaintiffs  liad  sucd  out  a  writ  of  capias  ad  respondendum 

a  bail  bond,  »X.  .  -n  ^   n      i  fi.*i 

the  iavue  de-  m  an  action  against  Berger  and  rarker^  apon  wnicD  tue 

d^te  of  Uie^a  f^T"^^^  ^^^J  ^^  arrest«d«  The  sheriff  returned  non  est  (inventus 
pearan«e,tbe  as  lo  Parker*  Berger,  upon  bis  *  arrest,  gave  bail  t^iD|<fe  shfurfff, 
Mpii^3\y"  h"*^  »^t  having  put  in  bail  above  in  due  time,  anassignmeqt  of 
the  plaintiff;  '  the  bond  was  taken  on  the  30th  of  May.  Upon  the  same  duy 
day  of  the  ap-  bail  was  put  in  for  Berger^  notice  of  which  was  left,  two  days 
pcarance  to  be  afterwards,  at  the  house  of  the  attorney  for  the  plaintiffs.    On 

entered  m  the  '  •     ,  -^  i      t     .i  •        j 

filacer's  book,  tttis  6th  oi  June  an  action  was  commenced  upon  the  baii-bond 
beforeuTe^aJ).  against  Fenton,  Berger's  bail.  The  defendant  filed  a  plea  of 
plication  to  tha  comperuit  ad  diem,  and  ruled  the  plaintiffs  to  reply.  The  plaiur 
has-been  af-      ^ffs  replied  tiul  ticl  record,  and  weare  afterwards  ruled  to  enter 

o?tb^**ur*of  *®^»"^- 

comperuit  ad        Shepherd  Serjt  on  a  former  day  obtained  a  rule  calling  on  the 

^•r*  91   1     d®f*s^<^ant  to  shew  cause,  why  tlie  appearance  of  Thomas  Berger 
''  should  not  be  recorded  according  to  the  fact,  as  to  the  time  of 

his  appearance.  He  stated  that  bail  above  was  put  in  for  Berger 
on  the  30th  of  May,  but,  as  it  was  entered  generally  of  the  term 
in  the  filazer's  book,  it  would  of  course  relate  to  the  first  day, 
and  upon  the  production  of  that  book  at  the  trial,  the  plaintiff, 
on  the  issue  of  nul  tiel  record,  would  be  nonsuited.  Ue  was 
compelled  to  reply  mi/ tie/ recoref,  in  order  to  prevent  a  judg- 
ment of  non-pros,  the  rule  to  reply  having  been  given  after 
Trinilif  term. 

-Boyi^  Serjt.  upon  shewing  cause,  observed,  that  this  was  a 
new  application.  He  had  not  been  able  to  find  any  instance  of 
a  similar  motion.  And  there  was  nothing  in  the  circumstances 
of  this  case  that  could  induce  the  Court  to  interfere  in  favour  of 
the  plainGffs.  The  only  object  of  the  proceedings  upon  the 
bail-bond  was  to  put  costs  into  the  pocket  of  the  attorney.  No 
step  could  be  taken  in  the  original  action  till  Parker  had  ap^ 
peared,  and  it  was  wholly  immaterial  at  what  time  special  bail 
was  put  in  by  Berger,  provided  it  was  done  before  the  appear- 
ance of  Parker.  The  action  upon  the  bail-bond  was  not  com- 
[    25    ]      menced  till  after  bail  was  actually  put  in  and  notice  starved  on  the 

plaintiff's 
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pfaiiotiff's  attorney.  It  was  trae  that  the  bond  was  assigned  on 
the  same  day  upon  which  the  bail  was  entered  ;  but  the  assign- 
ment might  be  made  at  any  time ;  it  was  not  considered  as  a 
step  in  the  action.  At  all  events,  he  observed,  the  application 
in  this  case  came  too  late,  as  the  plaintiffs  had  already  rej^ed 
mil  tid  record. 

Hktpherd  Seijt.  contra.  The  plaintiffs  were  ruled  to  reply  in 
llie  vacation,  and  they  were  therefore  compelled  to  delive^  a 
rqplication  in  order  to  prevent  judgment  of  noH-pros  from  being 
nglied.  He  stated  that  the  object  of  the  action  upon  the  bail- 
k0Bd»  wtEIch  had  been  delayed  at  the  request  of  Berger,  was  to 
oonpel  tiie  parties  to  apply  to  the  Court  In  that  case  the^ 
defendant  would  have  been  required,  as  the  condition  for  ob- 
taining a  stay  of  the  proceedings,  to  put  in  bail  for  Parker. 

The  Court.  The  entry  of  bail  relates  generally  to  the  term, 
tlie  effect  of  which  must  be,  that  the  action,  though  properly 
commenced,  will  be  defeated.  There  can  be  no  reason  wby^ 
for  the  parpose  of  obviating  this  consequence,  the  entry  should 
■ot  be  made  according  to  the  truth  of  the  fact. 

Rule  absolute. 


1807. 

AUSTEK 
V. 

Fentox. 


The  King  t.  Antonio  Depardo. 

'T^BX  prisoner  was  tried  and  convicted  at  the  Old  Bailey  on 
^  the  aOih  of  October  1807,  before  Lord  Ellenborough  C.  J. 
and  TtunnpeoH  B.,  under  a  special  commission  issued  by  virtue 
of  the  statutes  33  Hen.  8.  r.  23.  and  43  Geo.  3.  c.  113.  s.  6., 
opcm  an  indictment  for  feloniously  killing  and  slaying  Wm» 
Burnt  at  Canton  in  China,  in  parts  beyond  the  seas  without 
England.'' 

At  the  trial  it  was  proved  that  the  deceased  was  an  English* 
mam,  and  a  mariner  belonging  to  the  Alnwick  Castle,  a  ship  in 
the  service  of  the  East  India  Company,  having  letters  of  marque. 
Thai  tbe  priscmer  Depardo  was  a  Spaniard,  and  had  been  a  pri- 
soner of  war  on  board  his  Majesty's  ship  the  Blenheim  ;  that 
two  or  three  months  before  he  committed  the  offence,  he  entered 
as  a  volunteer  on  board  the  Alnwick  Castle,  at  Pulopenang  or 
Primu  rf  Walests  Island,  which  is  under  the  dominion  of  his 

C  2  Majesty, 


[  26  J 


V09,  fl. 
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IS07.        Majesty,  and  received  tlie  nsual  bounty;  and  also  that  on  the 
'     *~^      day  before  the  perpetration  of  the  acl,  be  received  some  part 
^  of  bis  pay:  Uiat  at  tbe  time  of  committing  the  offence,  he  was 

Depaiido.  one  of  the  crew  of  the  Alnwick  Castle,  which  was  then  lying 
near  Canton,  in  a  part  of  the  Canton  river,  about  one-third  of  a 
mile  in  width,  within  the  tideway,  at  the  distance  of  about  w 
miles  from  tbe  sea ;  that  the  prisoner  went  on  shore  with  others 
of  the  crew,  and  there  mortallv  wounded  the  deceased,  who  was 
afterwards  carried  on  board  the  ship,  where  he  died  on  the  fol- 
lowing day.  J 

Doubts  being  entertained  whether  tlie  prisoner  was  an  object 
^of  the  special  commission  issued  under  the  statute  before  men- 
tioned, the  Court  was  pleased  lo  order  the  case  to  be  stated  for 
the  opinion  of  the  twelve  Judges. 
[  27    ]  Burroughs  for  the  prisoner,  admitted,  that  though  the  whole 

tenor  of  the  stat.  33 /f e/^.  8.  c.23.,  which  gives  the  commis- 
sioners a  jurisdiction  in  the  cases  therein  mentioned,  seems 
clearly  to  point  at  offences  committed  within  the  king's  domi- 
nions, it  was  now  too  late  to  contend  that  it  applies  exclusively 
to  such;  for,  on  account  of  the  words  "  or  without"  which  are 
found  near  the  end  of  the  first  section,  the  act  has  been  held  by 
Lord  Holt  and  others  to  extend  to  offences  committed  out  of 
the  king's  dominions.  By  the  stat.  43  Oeo.  3.  c.  113.  the  same 
law  is  extended  to  accessaries,  and  to  manslaughter.  Tbe 
question  to  be  decided,  in  substance  is,  whether  an  alien  ene- 
my, having  done  nothing  to  divest  himself  of  that  character, 
committing  an  offence  in  a  country  not  within  the  king's  domi- 
nions, is  amenable  to  the  laws  of  England.  An  alien  is  not  in 
general  subject  to  the  laws  of  another  country  :  by  a  medium 
indeed  he  may  become  subject  to  them,  if  he  places  himself 
within  the  range  of  those  laws.  Adherence  to  the  king's  ene- 
mies is  treason  :  and  by  tbe  express  provisions  of  the  statute 
35  Hen,  8.  c.2.  treasons  committed  either  within  or  without 
the  realm  may  be  tried  here,  1  Hale  P.  C.  1G9.  But  if  an 
alien  adhere  to  the  king's  enemies  without  the  realm,  that  is  no 
treason,  unless  he  hath  been  previously  domiciled  here,  in  which 
case  it  has  been  decided  that  his  adherence  is  treason.  A  sub- 
ject of  Spain  cannot  divest  himself  of  allegiance  to  the  Spanish 
king.  Nemo  potest  exnere  pat/iam.  And  two  or  more  co-ordi- 
nate absolute  allegiances  cannot  be  due  from  one  person  to  seve- 
ral independent  princes,  1  Hale  P,  C.  G8.  The  prisoner  can- 
not discharge  himself  of  his  natural  allegiance  by  swearing  alle- 
giance 
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giance  to  a  new  prince.     His  very  act  of  becoming  a  volunteer       1807. 

on  boai'd  our  ship  was  high  treason  to  the  King  of  Spain,  an    rpT^T^ 

adherence  to  his  enemies.    Hie  [Msoner  mighty  though  abroad,  ^^ 

have  become  subject  to  the  laws  of  this  country  in  three  *  ways ;    Depardo: 

by  naturalization,  by  becoming  a  denizen,  or  by  taking  the  oath  *[    38    ] 

of  alliance ;  but  he  could  not,  by  entering  on  board  this  sfaip^ 

by  makii^  a  contract,  not  with  the  sovereign  power,  but  witb 

a  company  of  private  merchants,  became  amenable  to  our  laws. 

If  be  bad  been  on  board  a  king's  ship,  in  the  pay  of  the  crown, 

perhaps  it  might  have  been  otherwise.     All  the  obligations  an 

alien  incurs,  are  local  and  transitory.    The  prisoner,  it  is  true, 

while  on  board  the  Blenheim,  was  under  the  protection  of  the 

King  of  Great  Britain.     But  he  was  not  domiciled  at  Puhpe'^ 

aang,  where  he  became  a  volunteer ;  he  was  a  prisoner  of  war ; 

he  was  on  board  a  ship  there  by  compulsion,  not  by  choice ;  and 

when  he  went  away  he  had  no  animus  reveriendi.    He  thence 

goes  into  the  dominions  of  the  Emperor  of  China,  and  commits 

a  crime  there,  for  which  he  might  have  been  punished  by  the 

laws  of  that  empire ;  but  his  offence  had  no  inception  in  the 

country  in  which  his  local  allegiance  for  a  time  had  been  due  to 

the  King  of  Great  Britain.    If  a  foreigner  come  and  live  here, 

and  then  quit  the  realm  entirely,  and  commit  a  crime  abroad, 

this  country  has  no  jurisdiction  to  try  him.    It  is  impossible  that 

a  foreigner  living  in  a  country  where  our  laws  do  not  attach, 

shonld  be  amenable  to  our  laws.    The  prisoner  is  in  the  same 

sitaation  as  if  he  had  originally  entered  into  the  service  at  Can^ 

ton.    His' contract  with  the  merchants  was  void(c2.) 

.  Heath  J.  The  Court  of  Common  Pleas  were  divided  in 
opinion  (6,)  whether  a  prisoner  of  war  could  recover  his  wages 
on  a  contract  to  work  his  way  home. 

Grose  J.   It  was  not  contended  in  that  case  that  the  contract    [   39   ] 
was  void ;  but  it  was  doubted  whether  the  plaintiff  could  en- 
force it  during  the  war. 

Heath  J.    It  was  considered  that  the  king  might  recover 
on  that  contract. 

Mansfield  C.  J.    And  if  he  did  not,  the  prisoner  might 
enforce  it  after  the  conclusion  of  a  peace. 

No  protection  was  afforded  to  the  prisoner  by  tho  laws  of  this 
country  which  might  impose  on  him  the  reciprocal  obligation 

(a)  Si'il  vide  Sparenburg  v.  BannaiUyne,  1  Bos.  Sf  PulL  l63. 
(fi)  la  a  case  of  Maria  wllall,  sec  nutc,  post, 

of 
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1 807.  of  allegiance.  Neither  of  the  cases  that  will  be  cited  of  foreign- 
ers tried  by  virtue  of  28  Hen,  8.  c.  16.  establishes  that  the  pri- 
soner's offence  comes  within  this  jarisdiction.  In  none  of  these 
D^PARDO.  oases  had  the  persons  indicted  the  benefit  of  counsel,  and  they 
passed  sub  sileniio.  The  Admiralty  Court  proceeds  on  princi- 
ples different  from  those  of  the  common  law.  The  stat.  28  Hen. 
8.  e.  15.  merely  altered  the  mode  of  trial  in  that  court,  and  its 
jurisdiction  still  continues  to  rest  on  the  same  foundations  as  it 
did  before  that  act;  it  is  regulated  by  the  civil  law,  ei  per  eotk^ 
suetudines  marinas,  grounded  on  the  law  of  nations,  which  may 
possibly  give  to  that  Court  a  jurisdiction  that  our  common  law 
has  not  (a.)  The  English  law  looks  only  at  the  place  where, 
'and  the  person  by  whom/ the  crime  is  committed;  and  the 
prisoner  cannot  be  tried  here  without  an  extension  of  the 
known  law. 

Abbott  for  the  prosecution.  The  deceased  was  a  British 
subject ;  and  Depardo,  a  subject  of  a  state  hostile  to  his  ma- 
jesty, was  made  a  prisoner  of  war,  and  while  he  resided  in  a 
[  ^  J  settlement  within  his  majesty's  dominions,  he  received  a  great 
benefit  in  the  permission  given  him  to  assume  the  character  of  a 
mariner  on  board  an  English  merchant  ship :  whilst  invested 
with  that  character,  he  commits  this  crime.  His  contract  with 
die  merchants  was  valid ;  he  had  received  bis^boonty  on  entering, 
and  part  of  his  wages ;  he  was  under  the  protection  of  the  laws 
of  England,  and  consequently  was  bound  to  obey  tiiem.  This 
is  not  the  question  of  two  co-ordinate  absolute  dlegiances.  All 
writers  admit  that  though  a  subject  cannot  shake  off  his  natire 
allegiance,  he  may  owe  a  second  allegiance  of  a  local  and  tem- 
porary nature.  It  is  clear  that  the  laws  of  every  state  bind  those 
who  are  under  the  protection  of  them.  It  is  admitted,  that  if  the 
prisoner  had  committed  this  crime  in  the  Thames,  he  might  have 
been  tried  for  it  here.  He  is  equally  amenable,  though  he  has 
committed  it  at  Canton.  It  is  admitted  this  statute  extends  to 
cases  out  of  the  king's  dominions.  The  two  first  cases  that  were 
tried  under  this  statute  were  those  oi Chambers,  an  English%m\or, 
for  the  murder  of  an  English  sailor  at  Barcelona  in  Spain ;  and 
oi  Ealing,  an  Englishman,  for  themurder  of  an  Englishman,  at 
Dollars,  in  Sweden,  It  is  laid  down  hy  Lord  Coke,  that  the 
constable  and  earl  marshal  shall  try  the  murder  of  an  English 
man  committed   by   an    Englishman  in   parts   beyond  the  sea 

(</)  Vide  3  Inst,  112. 

3  List. 
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a^^Evrt-^iU  }.  ;i?be.  ftppeiA:  of  loprder  of  one  JBng/^ifi^ajHi , , |) j        ^y^: 
a9^l!M^  ^Mf  hfi'  trwed  by  the  oongtaUe  and  marshal,  Stqp^^df.    rpj    ^^^ 
(i^HJr]fhu#>ii)^  s^peo^Sip  tfaiat  .preyipnsljr  to  tbe  stat.28i^i(^,  ^»        -^-^    •- 
l|)h«ff^  f^teri  w  Wlbofity,  to  tcy  tbe  corimcs  of  subjects  ,9Qmn^^-    DE^A&Dy. 
^4imijB|f(uooi»,5Md,of  ;ihp  reab^    thoagh(it  was  disused  l^jTif^. 
%i\P«i^:»t  ll^lj^/l^^  .act  was.fjaM^il,,.!, .fl^/e  J[\  Pr^^rl 
4(<4ifl4er^,{,7he,^latf^^Ca-.9t  ir23-  w^  potjuDjVrqflupttrj^of 
^iiiopr  bfw^titoiilj  iptrodiAoed  a  bottev  oipde.  qf  trying  i^co];dif)jj^ 
UKib^^old  law#,  ftnd  of  hurrying  its  pruic^>le  into  effect,  a  pruit 
<^iyA^  Q0Moiiaut.  to  tbq  (aiprs  of  all  nations*  ti^t  sal^ects»  wb^ever 
tbf>y  nNQj^ibe^  ^e  ftmeiv9J>l0,^  tb^  laws  ofthcHrowp  cooi^try.      [   31   ] 
Tbil  prisonef  wa%  al  the  twe  pf  committing  this  offence,  a 
v^9cX nS Great  BrUain.  .O^e  .^hojreoeiv^  tbe  protection  of  • 
Ibe  taws,  kaiil^ect  totbe.lnws.   ,l|Di&iirtiole  of  the  treatment  lie 
received,  and  the  engagements  he  ^ras  permitted  to  enter  inU> 
at  Pulopen^ag^  ware  beDefits^  confi9nred  00  him  by  tbe  biws. 
Pmooers.of  war  were  originally  put  to  deatfi.;  then  condemned 
to  peiyetnal^slaveiiy  4  to  this  succeeded  tbe  system,  of  ransojqi- 
ms  r  uid  the  praDtxce  now  is  tot  exchange  tbem*  .  BynJcq^^ho>dc 
QmoU  Juf:*  Fuh.iLHn*  1.  c.  1.   But  after  an  enenyr  if  U^ofOfi^f^  a 
fWMW>y»  aU  4bat  be  receives,  is. grace  and  favpor ;  his  lifeils^ 
ifrpfolwgad  by  grace  and  favour ;  it  is  grace  and  favour  that 
he  Aham>e  tried  by  the  municipal  laW;S  of  the  country  whe^^  ^ 
i&f  e  |Hciiener»t .  instead  of  martial  law,  which  is  mpre  sev.eri^., ,  I^ 
mmpt  tfiitnJless  amenable^  because  he  happens  to  be  onl^piC  ^ 
|C0lm,^fCihe4H«itinaeB,  as  the  prisoner  did,  niid.erthe  prptec- 
tieUffif  the  laws;,  for  it  will  not  he  argued,  that  if  an  Englishni^fln 
huditakfm  t}i«iife  of  the  prisoner,  he  could  not  have  he^  tried 
h(y[..l|m.ieeniiai^on«    Sv^ery  case  decided  under  the  statute 
29>iifai^:B'  «;« IS.  is  aur authority  for  a  lika  decisioii  under  this 
act, '  It  ia  not  necessary  to  inquire  what  authority  the  Admiralty 
Conrts  had  before  the  passing  of  28  Hen.  8.  c.  15.,  because  the 
ceBnaission  under  which  they  uow  sit  only  authorizes  tbem  to 
try  the  offences  named  in  that  statute.    That  commission  would 
not  enable  them  to  try  an  alien  for  the  murder  of  an  alien  com* 
milted  in  a  foreign  ship.     It  extends  only  to  native  a^bje^ts,  or 
such  as  receive  the  protection  of  the  laws  of  this  country ;  and 
aa  that  statute  enables  tiie  commissioners  to  try  offences  com- 
mitted on  the  high  seas,  so  does  the  statute  of  33  if.  8.  c.  23. 
give. power  to  try  offences  committed  any  where  without  the 
realm  by  those  who  are  in  the  king*s  allegiance.     There  are     [   32   ] 
three  recent  cases  of  the  triak  of  foreigners  for  similar  offences 

under 
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under  28  Hen.  8.  The  first  in  order  of  time  is  that  of  Fran- 
coii'Antoine  Sauvajot ;  a  French  prisoner  of  war,  who  was  in- 
dicted for  the  mnrder  of  Mosteau,  another  French  prisoner  of 
war,  on  board  the  Triton  East  Indiaman,  upon  the  high  seas, 
at  the  entrance  of  the  English  Channel,  in  September  1799.  He 
was  convicted  of  manslaaghter,  and  burnt  in  the  hand.  This 
was  a  short  time  after  the  act  89  Geo.  3.  c.  37.  s.  1.  received 
the  royal  assent  (a).  The  second  case  is  that  of  Jean  Prevot,  a 
Freftchman,  who  was  entered  at  Falmouth  as  a  mariner  on  board 
the  Lady  Share  transport :  he  was  indicted  at  the  Old  Bailey 
in  December  1799,  for  **  that  on  the  high  seas,  within  the  ju- 
risdiction of  the  Admiralty  of  England,  with  force  and  arms  ho 
assaulted  and  murdered  Wilcox,"  the  mast^  of  tho  Lady  Shore, 
a  transport.  The  offence  was  committed  in  AuguU  1797,  off 
Cape  Trion  in  Africa,  on  the  passage  to  New  South  Wales.  He 
was  convicted  and  executed.  It  is  not  known  whether  he  was 
a  prisoner  of  war  or  not.  The  third  case  is  that  of  Acow,  a 
Chinese  mariner,  who  was  tried  for  a  murder  committed  in  May 
1806,  on  another  Chinese  mariner,  on  board  the  Trovers  East 
Indiaman,  on  the  high  seas,  about  20  leagues  from  the  Azores, 
in  the  course  of  the  homeward  voyage,  from  which  circumstances 
it  appears  that  the  prisoner  must  have  entered  on  board  that 
ship  abroad.  It  is  true  that  none  of  these  persons  had  the  be- 
nefit of  counsel  upon  their  trials,  but  they  had  the  benefit  of 
that  humanity  and  discretion  whioli  suggested  the  propriety  of 
the  present  argument.  The  statute  of  33  Hen.  8.  must  there- 
fore be  construed  in  the  same  manner  as  that  of  28  Hen.  8.  And 
the  jurisdiction  given  by  the  former,  must  be  deemed  to  ex- 
tend to  all  offences  committed  ashore  in  foreign  countries,  as 
the  latter  has  been  held  to  comprehend  those  committed  on  the 
sea.  {b,) 


(a)  That  was  on  the  10th  Mai/  1799- 

(p)  No  judgment  was  ever  given  in  this  case,  but  the  prisoocr  was 
afterwards  discharged. 


Maria  v.  Hall. 


ASSUMPSIT.  The  first  count  of  the  declaration  was  for 
labour  care  and  diligence,  by  the  plaintiff  done  performed  and 
bestowed  in  and  about  the   business  of  the  defendant,  at  his 

special 


IN  THB-FoftTY'^BICHTR  TiSAR  OF  GEOUGE  III.  38 

special  instance  and  request.     The  2d  was  b  quantum  meniU        1S07. 
thereon  :  to  these  were  added  the  common  money  counts.    The      JI 
defendant  pleaded,  that  Uie  'said  Joseph  (the  plaintiff)  is  an  ^ 

alien  enemy,  born  in  foreign  parts,  to  wit,  in  Spaiff,  out  of  the  Hall* 
alleg;iance  of  our  lord  the  King,  and  within  the  allegiance  of  a 
foreign  king,  to  wit,  of  the  King  of  Spain,  to  wit,  at  London 
aforesaid,  in  the  parish  and  ward  aforesaid,  and  that  the  said 
Joseph  came  into  this  kingdom  witiiout  letters  of  safe*conduct, 
and  that  the  said  Joseph,  before  and  at  the  time  of  the  com- 
mencement of  this  siiit,  was  and  still  is  a  prisoner  of  war  in 
this  kingdom,  to  wit,  at  London,  6^c.  and  that  before  and  at 
tbe  time  of  the  commencement  of  the  said  suit,  the  king  of 
Spain  and  his  subjects  were,  and  still  are,  at  open  war  with, 
and  the  enemies  of,  our  said  lord  the  King  and  his  subjects, 
to  wit,  at  London,  S^c.  The  plaintiff  replied.  As  to  the  said 
plea,  as  far  as  the  same  relates  to  the  Ist  and  2d  counts  of  the 
declaration,'  (with  a  protestation  against  the  insufficiency  of 
tbe  plea,)  That  he  the  said  Joseph,  before  the  time  of  the  doing, 
performing,  and  bestowing  the  work  and  labour,  care,  and  di- 
ligence in  the  said  declaration  mentioned,  to  wit,  on  the  Ist 
daj  o(  January,  ifc.  in  parts  beyond  the  seas,  to  wit,  at  Lon^ 
dan,  Sfc.  was  made  a  prisoner  of  war  by  certain  forces  of  his 
present  majesty  king  George  the  Third,  and  before  and  at  the 
time  of  doing  performing  and  bestowing  the  said  work  and  la- 
bour, care  and  diligence,  was,  by  and  with  the  consent  of  the 
commanding  officer  of  the  said  forces,'  put  under  the  care  and 
custody  of  the  said  George,  to  be  by  him  carried  and  conveyed, 
as  such  prisoner  of  war^  into  this  kingdom,  to  wit,  at  London, 
i^e.  and  thereupon,  whilst  the  said  Joseph  was  so  under  the  care 
and  custody  of  the  said  George-,  and  before  the  doing  perform- 
ing or  bestowing  of  the  said  work  and  labour,  care  and.dili-  [  34  ] 
gence,  to  wit,  on  the  day  and  year  last  aforesaid,  at  London,  S^c. 
the  said  George  retained  the  said  Joseph  for  certain  hire  and  re- 
ward to  be  therefore  paid  to  the  said  Joseph,  to  do,  perform, 
and  bestow  the  said  work  and  labour,  care  and  diligence,  in  the 
said  declaration  mentioned.  And  the  said  Joseph  thereupon, 
whilst  he  was  so  under  the  care  and  custody  of  the  said  George^ 
to  wit,  on  the  day  and  year  last  aforesaid,  and  on  divers  other 
days  between  that  day  and  the  commencement  of  this  suit,  did 
perform  and  bestow  the  said  work  and  labour,  care  and  dili- 
gence, on  the  said  retainer  of  the  said  George,  and  at  his  spe- 
cial instance  and  request,  to  wit,  at  London,  ^c.     And  as  to 

the 


1807.       the  sfiid pie^^  SQiW '«% thocMne  relftle$  to.Cbe:  «ftersicp^|»  iME 

X,  tbe  deolaratioB^  iTbat  be  tba^ald  J[ps^,  beffu-elh^ffoiQni^ffic^H 

p,         ment  of  Ihici  snit^  i9<  vriUiW  iUiq  ]rati4«y  of  J<i4w#i;y«  4l)c».'iti»| 

^LOft  «f  His  prei^eiit  Mi^esty  Kiii^.<9<K^;^«.!t)ik^ithj^  nadtor 
BUM^eda^d  •<»otimi^mtbisluf^d(HB.iu)d0r  iba;pff<>leQtiwpC 

mwktoiihh'^t^Jo^mitf^^Jjimd^  To  Ifcia  tberf^oi^  ^ 

n^Mttdor,  deiawriiiff>gfiio(^Iyjb»fMilQii^^  ff€qi»KoiLttQi|,#^r 

viriates  to  th^  lat  rasd:  Sd  opuAls  of  the  d^Iariitionp  md.  tmifoi^ 
ipg  iflsae  w  to  a«  much  mMei%^«^to  iha  ojtf^  ooiw(s*  .  The «juih 
r(||oittder  joined  in democrer raid >ip3i|€^  .    »         ,  ji, ,         |^ 

,  The  case  was  twice  ^at^g^aed,  first  by  Skepierd  Setj^*,  m  suf^ 
pert  of.  the  demurrer^  and  Baj^leySetiL  totUra  ;  and  again  ia  a 
Bobse^ent  term,  by  Leni  SerjL  in  si^iport  of  the  deiwirr«ff, 
and  Best  Seijt.  eontri^ 

Argument  in  support  of  the  demurrer, — ^The  question  \%,  whe- 
tber»  under  the  oirenmstanoea  stated  open  Ibis  record*  4he 
plaitttiff  js  entitled  to  maintain  an  action  in  a  court  of  QOmmw 
lair.  Tbe  general  principle  that  an  alien  exieiny  cannot  main- 
lain  an  aotioD^  has  been  so  fally  recognized  in  the  ii^a^  of 
Brandon  v.  Ne$biti^  tf  Term  Rep.  23,  and  BriftonhM^Xowr^gi  f^ 
Term  Rep.  86.  that  unless  some  ground  of  distitt€^|i(m>  can  be 
established  between  the  case  of  a  coonnon  alien,  onenijfi  and .  that 
of  the  plaintiff  on  this  record*  the  demurrer  mast. ptevaik..  It, 
will  be  ur^^t  perhaps*  that  tbe  plaintiff  is  a  .pci^onaf.attW^i*- 
Bnt  a  prisoner  at  war»  so  far  from. losing  tbe  .oharaelcyr.of  alii^ 
enemy*  rather  stands  io  a  more  odious  light  ;tbfi|n  an^^i^n  .entr 
mv  who  ba^  not.  been  niade  prisoner ;  ^inoe  tim  yf91Vlc))^im^^, 
of:  a  {wisonetat  war*.  impUes  that  the  person  .to.iaoMidtir  mmn 
miMed  bostilitMii  npon  thi»  country.  .  The  onlydicifwipi  mkA^ 
can  beieuppnsed  to  operate  iii.;tbe  fJaintiff^%fiivoi9r«,»i^  th<M^  ofj 
Sparenburg  y.  Btnmamtifnet  1  Bo%.  Sf  Pull.  163^ :  but  alt^ofigbi 

,  some  intimations  were  tbrevn  out  by  theCoui?t  in^thAAicaflll^; 

[  ^  ]  which  seem  to  support  tbe  present  PiaiujUff^^  right  of  aotionijet 
the  ultimate  determination  of  that  case  will  be  found  to  eslnhUsb 
nothing  more*  than  that  a  prisoner  at  war*  not  an  alien  enemy 
bom*  but  who  has  acquired  a  temporary  character  ef  alien  enemy 
from  the  act  of  hostility  in  which  he  was  taken*  may  maintain 
ail  action.  There  does  not  seem  to  be  any  necessity  for  esta- 
blishing a  difference  between  tiie  case  of  a  prisoner  at  war*^nd 
that  oi'  any  other  person  being  an  alien  enemy,  in  respect  of 

the 
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the  figlitto  sue  ;  ibice  it  if  the  amfofm  pnelioe  of  natians  at       1807. 
Ihii  day,  that  all  those  who  are  in  the  anforUiiiate  sitoatioii  of     TZ 
prisoners  at  war,  are  ^ther  maintained  by  the  state  in  which  ^ 

they  reside,  or  by  the  state  to  which  they  belong.  A.nd  thongh  Hall. 
indeed  a  prisoner  at  war  upon  Us  parole,  is  not  to  maintained, 
yet  in  ease  of  his  feeling  any  difficulty  arising  from  his  own  pe- 
culiar sttntion,  be  always  has  his  option  to  surrender  himself 
to  prisoD,  in  order  to  receive  flie  same  benefits  which  are  ex- 
tended to  other  prisoners  at  wan  In  the  case  of  the  three 
Spankh  sailors,  2  Bl.  1824.  this  Court  refused  to  grant  a  writ 
othabem  carpm  to  bring  up  three  prisoners  at  war  on  account 
of  in  treatment,  considering  them  as  not  entitled  to  any  of  the 
priTileges  of  EngKskmen.  Now  the  writ  of  habeas  corpus  is  only 
a  summary  mode  of  obtaining  the  same  remedy  which  might 
otherwise  be  had  by  an  action  of  trespass ;  and  if  a  prisoner  at 
war  cannot  maintain  trespass,  there  is  no  re^ason  i^y  he  should 
maintain  any  other  action.  It  is  true  indeed  that  an  indict- 
ment will  lie  for  beating  or  otherwise  ill-treating  a  prisoner  at 
war;  but  the  reason  of  that  is,  that  such  acts  are  against  the 
king^s  peace,  for  the  breach  of  which  the  king  may  sue  :  but 
the  moment  a  man  becomes  alien  enemy,  he  himself  forfeits  aU 
light  lo  claim  the  ben^t  of  the  laws  by  suing  in  any  of  the 
kinifs  courts.  Dytr,  fo.  2.  ft.  Co.  LUt.  129.  b.  With  regard 
to  die  implied  protection  which  an  alien  enemy  may  be  sup- 
posed to  mgoy  from  the  state  dtiring  his  residence  in  this  coun- 
try, an  argument  on  this  head  seems  to  be  dime  away  by  the 
express  proTisiott  introduced  into  Magna  Charta^  c  80.  8  Imt. 
St.  in  fhi^our  of  merchant  strangers,  the  latter  part  of  which 
deeiareti  that  metrchants,  natives  of  an  hostile  state,  being 
fouid  itt  tfab  eoutttry,  shall  be  attached  by  their  bodies  un  ti 
keanoertafned  In  what  manner  the  EhgUak  merdiants  are  treated 
hi  the  hostile  state :  from  which  it  mxj  be  inferred^  that  all 
■aiiTea  of  te  hostile  stiite,  except  merchants,  being  found  in 
Ais  cotttttry,  may  be  treated  as  enemies. 

Arguments  for  the  plaintiff.  Primd  faeii  every  person  resi* 
dealt  in  this  country  is  entitled  to  maintain  an  action.  Unless, 
therefore,  some  authority  can  be  shewn  for  excluding  a  person  [  36  ] 
in  the  plaintiff's  situation  from  exercising  that  right,  the  de- 
murrer must  be  overruled.  The  plea  of  alien  enemy  has  always 
been  deemed  an  odious  plea ;  the  Court  therefore  will  not  will- 
ingly extend  its  operation.  The  principle  on  which  that  plea 
was  introduced  into  our  law,  was  to  prevent  the  subjects  of  the 

enemv 
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I8O7.       enemy  from  drawing.  propeEty  out  of  this  connlFylo  streiifirtlieB 
the  st&te  with  which  we  were  eneac^ed  la  war :  it  is  obvious  that 
snch  a  principla  cannot  apply  to  Ae  case  of  a'prisone^  at  war, 
Hal£<.      who  being-  a  person  commorant  in  this,  conn  try,  ;nay  be  ^e- 
Yonted  from  carrying  out  of  it  any  prpperty  that  be  may  acquire 
during  his  residence  here*    It  has  beea  said  tbaf  the  character 
of  prisoner  at  war  implies,  that  the  person  who  bears  that  cba- 
raeter  has  eomimitted  actual  hostilities ;  but  that  consequence 
does  not  necessarily  follow,  since  many  seamen  are  taken  pri* 
soners  on  board  merchant  velB&eb,  withont  having  been  engaged 
in  any  act  of  hostility  whatever.     In  all  the  cases  which  have 
occurred,  where  the  plea  of  alien  enemy  has  been  supported,  it 
has  appeared  that  the'persotas  suing  still  cojitinued  in  actual 
hostility  ;  but  the  moment  that  an  enemy  has  accepted  tlie  con- 
ditioBs  which  are  extended  to  prisoners  at  war,  his  ho&tilitjf 
ceases :  he  receives  protection  from  the  state  by  which  he  is 
captuted,  and  in  consequence  of  that  protection,  he  owes  obe^ 
dience  to  that  state.     If  a  prisoner  at  war  is  murdered,  the 
guilty  person  may  be  indicfed:  this  was  not  attempted  to  be 
controverted  in  the  late  case  of  The  King  v.  Innes.    An  alien 
enemy,  as  such,  cannot  be  indicted  for  treason,  CalvitCs  case, 
7  C*.  6  i.  TheKiMg  v.  Tucker,  1  Ld.  Ray.  1,;  but  if  an  alien 
enemy  be  taken  under  the  king's  protection,  he  may  be  indict- 
ed, as  was  done  in  the  case  of  the  two  Portuguese,  cited  in  Cal- 
fnn*8  case.     In  fVilh  v.  miliams,  1  Ld.  Ray.  282.  1  Salk.  46. 
S.  C,  the  distinction  between  an  alien  enemy  commorant  here, 
or  commorant  in  his  own  country,  is  expressly  taken :  for  Trehif 
C.  J.  says.  An  alien  enemy  who  is  here  in  protection,  may  sue 
on  his  bond  or  contract :  but  an  alien  enemy,  abiding  in  his 
own  country,  cannot  sue  here.     It  also  appears  from  that  case, 
that  the  protection  necessisry  to  give  a  right  to  sue,  is  not  con- 
fined fo  letters  of  safe  conduct ;  the  terms  used  in  that  case 
being,  **  Per  licentiam  et  sub  protectione  regis."    Now  residence 
in  the  country,  and  particularly  that  of  a  prisoner  at  war,  im- 
plies licence  of  the  king. 

Rook  E  J.  According  to  the  report  of  that  case,  1  Lniw. 
85.  it  was  said,  '^  If  he  came  here  in  time  of  war,  and  had 
*'  continued  here  without  disturbance,  it  should  bo  intended 
**  that  he  came  with  a  licence/' 
p  37  ]  The  same  doctrine  is  recognized  by  Mr.  Justice  Heath,  in 
Spafenburgh  v.  Uannatifne,  who  says,  "  There  may  be  a  pro- 
*'  tcction  arising;*  from  situation."    And  indeed  the  principle 

laid 
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ua4  down  in  tbat  case  seems  to  go'ihe  ^Iiole  length  of  support-  i S07. 

ing  the  present  plaiutifiTs  ri^bt  of  action*  ^ 

'  Cnr.adv.vuh.  Maui  a 

It  was  understood  tliat  no  judgment  was  ever  given  in  this  Hy^r ^ 
case,  nor  was  it  mentioned  again,  until  it  was  alluded  lo  in  tlie 
above  case  of  DepatJo^ 


I  if  ■-  *  i    " 


Ex  parte  ABN^iY.  Km>.n. 

TTJUGHJN  Sent,    moved  that   Elizabeth   Abney,  a  feuie  The  Court  win 

#^  -  .   .      ,  :        1  n  i*  1       not  interfere 

covert,  might  be  permitted  to  pass  a  tine  as  a  feme  sole,  tQ  muthentlcate 
npon  affidavits  which  stated  the  following  facts :  She  being  pos-  *^^*S*^<^ 
sessed  of  a  considerable  landed  property  for  her  life,  herhus-  maniuthcab. 
btmd,  in  consideration  thereof,  by  his  marriage-settlement  ap-  h^bmd, 
pointed  to  her  a  rent-charge  of  600/.  v^r  ami.  out  of  certain  thonghhchw 

m         .^    ,'  become  •bank- 

lands,  for  her  life  in  case  she  should  survive  him.     On  the  19th  rupt,  and  omit- 

of  Julif  18Q5  he  became  a  bankrupt :  a  commission  issued,  to  ^h°,^Jlt"" 
which  he  did  not  appear,  but  absented  himself  from  home,  and  and  b  gone 
went  beyond  seas ;  it  was  believed  he  was  living  and  was  in     ^      '^"' 
America,  but  it  was  not  certainly  known  whether  he  was  living 
or  dea,d.    The  wife  was  desirous  to  sell  to  the  assignees,  who 
fasid  possessed  themselves  of  all  the  lands,  her  reversionary  in- 
terest expectant  on  her  husband's  decease,  as  well  in  her  owu^ 
estate,  as  in  the  rent-charge. 

Vauglian  tliought  that  the  circumstances  of  this  case  miglit 
m^e  it, pn  exception  to  the  rule  laid  dovfn  in  Stead  v.  Izard, 
1  .V«p  iiep,  312.  Compton  v.  Collinson,  1  IT.  B/.  344.  Mo- 
reau\  C£Lse,  2jB/.  1205.,  and  oLher  cases  in  which  the  Court 
had  said,  **  We  will  not  interfere :  valeat  quantum,**  If  the 
husband  chooses  to  enter  and  avoid  it,  he  may.  If  he  does  not^  [SB  1 
it  will  bar  her  heirs. 

Mansfield  C.  J.  No  doubt  a  fine  levied  by  a  married  wo- 
man  will  bar  her  heirs,  if  her  husband  does  not  enter.  But  the 
difficulty  is,  how  the  Court  can  pennit  her  to  levy  a  fine,  when 
the  husb^d  may  enter  and  bar  it.  There  was  a  very  strong 
case,  in  which  the  husband  was  a  fugitive  and  bankrupt,  and 
the  wife  had  contracted  for  the  sale  of  her  separate  estate.  But 
we  refused  the  writ  npon  that  application.     We  can  here  make 

no 


38  CASES  IN  MICHAELMAS  TERM 

I8O7.       no  order  to  sanction,    or  add  validity  to  the  fine.     If  yon  men- 
Z  tion  that  she  is  a  married  woman,  it  is  bad  on  the  face  of  it. 

Abney.      -^^^  ^  y®"  ®^^"  ^®  advised,  but  tlie  Court  has   nothing  to  do 
in  the  matter. 

Rule  refused. 


jf^  jj^  Alger  v.  Hepford. 

WImvd  w  or-  nPHE  defendant,  upon  substituting  Smith  to  be  his  attorney 

ibr  tying  an  i^  'i^Q  ^f  Shenvood,  obtained  an  order  that  Shenvood^s  bill 

Jf^y^gy**^*  of  costs  shonid  be  taxed,  and  that^'be  should  deliver  up  aU 

im  aD  pupeBH  books,  papers,  &c.     This  order,  with  the  prothonotary's  alio- 

^^?of  wUdi  ^^^^  indorsed  thereon^  according  to  the  usual  practice,  was 

the  piotliono"  taken  from  the  office  by  Smith,  who  sent  a  copy  of  it  to  Sher- 

tary,  aoBOcding  « 

totbeutual        WOOa. 

F^^^"  A  rule  was  obtained  on  a  former  day,  calling  upon  Smith  to 

eatuT^  tbeat-    show  canTse,  why  he  should  not  deliver  the  original  order  to 
tied^^tbe'fint  Sherwood,  ^ud  why  he  should  not  pay  the  costs  of  the  applica- 

inatanoestotlie  tion. 

{tH^t^epar-       ^Marshall  Serjt.  upon  shewing  cause  against  the  rule,  stated, 
poMofenfoiw     ^j^^i  ^jjQ  party  obtaining  an  order  was  always  considered  en- 

cing  payment       .,,  •  .-.  ,1         rit  ».i  ■ 

ofhb  bill.        titled  to  the  possession  of  it,  and  that  Sherwood  might  get  the 
^   39    J    allocatur  indorsed  upon  the  copy.     If  the  original  order  were 
given  to  him,  the  defendant  would  have  no  means  of  enforcing 
the  delivery  of  the  papers. 

Vaughan  Serjt.  contri,  observed,  that  the  payment  of  the 
money  was  the  first  thing  to  be  done  under  this  order;  that, 
to  enforce  the  payment,  the  order  must  be  made  a  rule  of 
Court ;  and  that  Sherwood  therefore  was  entitled  to  the  posses- 
sion of  it  for  that  purpose. 

The  Court,  after  consulting  the  officers,  observed  that  the 
party  to  whom  the  money  was  to  be  paid  was  certainly  entitied 
to  the  possession  of  the  original  order,  that  he  might  enforce 
the  payment  by  making  it  a  rule  of  Court,  which  the  other 
party  might  not  be  willing  to  do.    Accordingly 

The  Rule  was  made  absolute. 


in  Tllti  PclRTr^IGltTH  TbaK  OF  OfiOROE  III. 

1807. 


(IN  THE  EXCHEQUER  CHAMBER.) 


MooRB  Gent  v.  Meagher.    In  Error.  Kbo. ^x 

T^HTS  'was  a  writ  of  error  from  a  judgment  of  the  Cofirt  of  If »  cone- 
King's  Bench  in  an  action  on  the  case  for  defamation.  The  words  ipokem 
plaintiff  below  in  her  declaration  alleged,  that  she  bad  alwaj's  ^^^  ^>!id^^ 
been  a  virtuoos,  modest,  and  chaste  subject,  and  until,  S^c.  had  sobstutial  ie- 
always  bpen  esteemed  to  be  of  unblemished  reputation,  and  fi^[|^h«pl- 
tbai  before^  and  at  the  time  of  the  slander  she  enjoyed  the  tantyofftM^ 
socfBiy,  conversation,  friendship,  and  countenance  of  many  worthy  eienttemponl 
and  estimable  subjects  of  this  realm,  (naming  them,)  and  lived  ^"""^^^a 
*  and  associated  with  them  on  terms  of  mutual  respect,  confi-  mactioii. 
dence^  and  intimacy,  and  Q7as&y{/irer5  q/'Mose  persons,  (naming   *[  ^   ] 
them^)  reeeived  and  entertained  in  their  respective  houses,  and 
found  and  provided  by  them  respectively  with  meat  and  drink,  gra- 
tuitouslyi  and  without  any  price  or  sum  of  money  whatsoever 
by  her  paid  or  payable  for  the  same,  to  the  great  reduction  of 
her  necessary  expences  of  living  and  maintaining  herself,  and  the 
grtai  increase  of  her  riches,  to  wit,  at   Westminster,  and  that 
ll^  defendant,  well  knowing  the  premises,  and  envying  the  hap- 
piness Cjjf  tbe  plaintiff,  and  maliciously  contriving  and  intending 
to  injure  and  ruin  her  in  her  character,  and  to  deprive  her  of 
thjG  good-will,  society,  conversation,  friendship,  and  commerce 
o^.all  her  friends,  relations,  and  acquaintances,  and  to  impove- 
cidi  li^r  and  deprive,  her  of  all  the  benefits  and  advantages  of 
her /or  tune  and  pecuniary  circumstances,  so  by  her  received 
and  receiveable  as  aforesaid,  spoke  the  false  and  defamatory 
W9rd«  couap^ained   of,  (imputing  incontinence  to  the  plaintiff,) 
by  means  of  speaking  of  which  several  false,  malicious,  and 
defamatory  words  the  plaintiff  had  been  and  was  greatly  injured 
in  )ier  credit  and  reputation,  and  brought  into  public  scandal, 
&e.,  and  her  friends  and  neighbours,  and  especially  the  several 
persons  hereia-before  in  that  behalf  named,  had  wholly  refused 
to  hold  or  permit  any  intercourse  or  society  with  her,  or  to  receive 
her  into  tlieir  respective  houses  or  company,  or  to  find  or  provide 
fwr  her  meat,  drink,  or  any  other  benefits  and  advantages  in  any 

manner 
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i  8O7.       manner  whatsoever,  as  they  before  that  time  had  done,  and  otherrvise 
ri     '^      would  have  continued  to  do ;  whereby  the  plaintiif  had  lost  all 
p^ .         those  valnahle  benefits  and  advantages,  being  to  her  theretofo'*e 
Meaguer.  of  great  value,  to  wit,  of  the  value  of  lOOl,,  and  had  been  and 
was  greatly  reduced  and  prejudiced  in  her  fortunes  and  pecu- 
niary circumstances,  and  obUgedto  incur  a  much  greater  expcnce 
[   41    ]     in  her  necessary  living  and  supporting  herself,  to  a  large  amount, 
to  wit,  the  annual  amount  of  lOOL,  than  she  theretofore  had  done, 
and  otherwise  would  Tiare  continued  to  do,  and  had  been  and  was 
greatly  impoverished,  aud^all  her  friends  had  wholly  withdrawn 
their  friendship,  S^c. 

A  verdict  was  found  for  the  plaintilT  for  100?.  daamges,  and 
judgment  was  entered  up  accordingly. 

The  errors  assigned  were,  that  none  of  the  words  alleged  lA 
the  declaration  were  in  tliemselves  actionable,  (which  was  ad- 
mitted by  the  defendant  in  error,)  and  that  no  substantial  or 
real  specific  damage,  or  legal  or  specific  injury,  was  alleged  to 
have  been  sustained  in  consequence  of  the  words  so  spoken  and 
published. 

Curwood  for  the  plaintiff  in  error.     Althongh  it  was  ruled  in 
Med  hurst  v.  Balam,  1  Ro.  Abr.  35.  c.  20.  that  an  action  lies 
for  words  of  incontinence^  per  quod perdidit  consortium  vicinoruni 
suorum,  without  an  allegation  that  the  plaintiff  thereby  lost  her 
marriage,  yet  the  authority  of  1  Sid,  396,  7.  is  to  the  contrary. 
And  in  the  case  of  Barnes  v.  Strudd,  1  Lev,  261.  the  decision 
in  Medhurst  v.  Balam  was  denied  to  be  law,  1  Com.  Dig,  253: 
ace.   Then  the  only  special  damage  is  the  loss  of  the  liberal 
entertainment  the  defendant  in  error  used  to  receive  at  the 
houses  of  her  friends.     Now  certain  things  are  valuable  in  fact 
which  are  not  valuable  in  the  contemplation  of  law.   A  prospect 
is  valuable,  but  no  action  lies  against  a  man  who  builds  a  wall 
op  his  own  land,  though  he  may  thereby  obstruct  the  prospect 
of  his  neighbour,  9  Co,  48.  Aldred^s  case.     So  the  loss  of  this 
hospitable  reception  is  not  a  matter  of  action.    The  policy  of  the 
law,  which  supposes  every  man  to  live  by  his  own  industry,  will 
not  suil'er  that  an  action  should  lie  in  such  a  case. 

Heath  J.  It  has  been  held  that  case  would  lie  for  imputing 
leprosy,  per  quod  consortium  amisit. 
[  42  ]  Richardson  for  the  defendant  in  error.  The  declaration  has 
not  been  sufficiently  stated  in  the  plaintiff's  argument.  It  alleges 
that  the  persons  named  gratuitously  received  the  defendant  in 
error  into  their  houses,  and  provided  her  with  meat  and  drink, 

to 


* 
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to  the  great  redoction  of  ber  expences,  and  increase  of  lier        iWf^ 
riches.     The  def^ftdant  below  demarred  speciailyi  and  assigned      IZ 
for  caose  that  this  was  not  a  tempord  damage  ;  but  the  Court  ^^ 

OB  argument  held,  thiEd  the  question  whether  this  were  a  tempo-    Meaoiier. 
ral  damage  or  not,  was  a  matter  of  fact,  and  not  a  matter  of  law, 
and  that  if  the  provisions  furnished  to  the  plaintiff  by  her  friends 
were  of  the  annual  value  of  100/.,  as  the  declaration  alleged,  the 
loss  €j^  them  was  a  real  damage,  and  directed  the  defendant  to« 
withdraw  the  demnrrer  and  plead  to  the  action.    The  jury  have 
foand  the  damages  to  be  100/.    And  it  is  now  contended,  that 
this  cannot  be  a  special  damage.    The  plaintiff  below  receives 
real  benefit  from  the  assistance  of  ber  friends;  the  defendant 
for  malicious  purposes  speaks  these  words,  by  which  she  loses 
that  assistance.    It  is  admitted,  that  if  the  least  pecnniaiy 
salary  were  lost,  an  action  would  lie :  how  can  it  be  oAerwise 
upon  the  loss  of  that  which  is  equivalent  in  value  to -money? 
Com.Rep.7.  Ld,  Rajf.  2&6.  and  other  authorities  shew  diat  as. 
against  a  wrong  doer  a  possesisory  title  is  sufficient.     It  is  vrged! 
that  these  persons  were  not  bound  to  provide  her  entertainment: 
but  they  did  in  fact  entertain  her,  and  would  have  continued  to. 
entertain  her,  as  the  jury  have  found :  whose  verdict  cannot 
now  be  controverted.    Words  spoken  of  a  tradesman,  are  ac- 
taoaable^  if  spoken  with  reference  to  his  trade:  but  words 
apokenof  him,  though  not  rrferring  to  his  trade,  are  actionable, 
if  he  thereby  loses  a  customer,  1  Lev.  140.    Yet  no  individual 
customer  is  bound  to  frequent  any  particular  shop ;  but  it  is 
aofficient  if  he  would  in  fact  have  come,  except  for  the  mali- 
caons  interference  of  a  stranger.     The  case  of  Hartly  v.  Her- 
ring, 8  Term  Rep.  180.  was  an  action  brought  by  a  preacher,      f   43    1 
for  words  imputing  incontinence,  per  quod,  persons  frequenting 
the  chapel  discontinued  giving  him  the  gains  and  profits  which 
they  had  usually  given.     There  the  Court  held  there  was  no 
objection  to  the  declaration ;  and  Lord  Kenyon  said  it  was  suf- 
ficient if  the  plaintiff  lost  his  occasional  employment.  Lilly  Ent. 
61.  Bracehridge  v.  H^atson.    The  plaintiff  shewed  that  she  was 
a  single  woman  and  chaste,  and  that  her  mother  spontaneously 
meant  to  give  her  150/.,  and  her  brother  to  give  her  100/.;  and 
that  by  reason  of  words  of  incontinence  spoken  of  her,  they  did 
not  give  her  those  sums.     No  judgment  was  given  ;  but  no  dif- 
ference can  be  made  between  spontaneous  benevolence  and 
things  due  of  right.     1  Ro.  Abr.  90.    Humphreys  v.  Stutfield. 
An  action  lies  for  words  of  bastardy,  on  the  principle  that  the 
Vol.  I.  D  plaintiffs 


to  Hi  >CilS^  iM  9»C9ik6UCA$ rl^EKMi 


'M     1/  I 


Host.       plidntiflTs  father'and  brotlier  wer^  less  likely  to  oonre}',  or  per- 
mit their  land  to  descend  to  him  on  that  aeconiliL     In  Cm.  Jac. 


^  213«  Vaughan  r.  ElliSf  the  plaintiff  'shewed  on  his  declaration 

MuGHEK.  ^tliat  he  had  several  elder  brothers,  bat  that  he  might  possibly 

..  ,  /,       bave  inherited^'fuj^  u^  Qons^Kj^em^/C^frorc^.fp^en  acek'tain 

person  refused  to  purchase  his  chance  of  inberitiag.    The'  case 

.  FmL4*^  SiXki:'  th)»  reascuB  thsDa  f^rentfofrihd^  jttd^enti|if  the 

-  CkmrW '  is*  tkaX  the  action  iifctald  not  1m  mkssia^  ifvetdul  ddnage 

"were  sbewB;  bow  itiappears  hyf^VLev^SSh^  -Bmt  tvi^iolh^r 

iveporters;  that  the  damage  ^assigned^in  the  declacatio%  twaSv  ^ihaft 

-     **  sfaeinburred  the  displeasure  Dfhisc  ptttets,  cukI'  toiu  •»  ^dkmgsr 

of  being  iamed  dnt<tf  doors/'  irhioh  detdy  iras  not«i  safficieiA 

tiamage:  and  theiufliorltjof  Ihe  otke  in  h&^^Abr.^^  U^-nbi 

'  denied  in  F^^  4»  -  ' 

Gwwood  ia'  reply«  ^^  All  the  teases  cited  >  are  cases  of  legal 
dajnaige.    The  value  of  cnslbniers  to^ai  tradesman  is  foUy  recog^ 
[   ^  ]    nized  by  the  law:  so  is  slander  of  title.    If  this  aotiom  Iim^  hd 
(     r    words  are  not  acticouble  ^th  the  aid  :of  an  ingenious^  spedal 
pl6a4er«  .'.••"  -hj- 

.  HBAtHJ.    Undoubtedly  all  words  are  actioniMe,  ^If  la  sp^^ 
otaldaaiage. follows.  •;..'«  m 

,  ;Ma.NSPIXXD  C.  jr«  This  ease  is  ttbC  d]stingiBislabl#'4roai' 
tkat^  Hariley  v«  Metriag.  We  do  tot  Imovi'  how^^to  My  that' 
this  ia  not  a  special  damage,  sos tained  in^  conseqaenee  ^df  ^mkin ' 
imputing  in£uay.  They  have  deprived,  this  hdy  of  im  teoMne 
derived  friND  the  bouiity  of  others,  ivbidi  now^  Alitor  v^rdiot, 
w0.  most  assume,  wonid  have  «oirtiniied,  if  the  defendani^hAd 
not  spoken  these  words.  *We  cannot  say  tfie  action  "will 
not  lie^  /  .  • 

.'  •  '         .I'M'  •      '1   •  «. 

Per  Curiam,  Judgment  i^rm^d*    . 

I  '  ■ , ,      '  •  ■        •       ■  .  ■  H  I  I    V 

,  ,  -  ■•        >         .1   I       ■  ■■*         <        ?»'lt  l'>  »  ' 

t  J       ■.  .•      .»!;    !  .  :l>nl. 

,  ;  .  •  •    •  .'...••'!••*  I  f  I  ».•'•■■>  I  •  • 

I.-      V  '.  •  ;,       .    .  .'■  :  ■    J.     ,  I  »      I...   .       '»! '      •.  KjH    i'  »T   ' 

,  I  .                      .,           .    ,.  !   .1-  .'         !    Ill        ..•,    *i  I  t  Kil    I'lfi;  .   •-'11*1    Itli;' 

.      i-          ■  ■:,  \\  .\   I   iUi'i  -H     -hM   i'1 

.      .     •.    .   >               .                  y    .    ■       .  ■•  i        I  •      •       ,  *  I       .              ■  i  •      •    t    '       I    .     '  I  •         \  «   * 

'I  '             1          I    >   l.i. 
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HOT. 


Wood  r.  Plant,  who^  S^c.    In  Error.  Nov.ts. 

.■»  • 
■ .  ^  ■  ■   •  .      •■  -       • 

mHISrwas  a  writ  of  error  from  a  judgment  in  the  Court  of  ^'^^JllJ^''^' 
i^iig9  Bench.    After  the  entry  on  the  roll  of  the  award  of  pirtj  obtaiiui  a 
avcifjft^  followed  an  entry  of  a  Judge's  order  for  changing  the  for^dbil^^g' 
atMmey  in  Aese  terms :  **  Upon  hearing  the  attornies  or  agents,  ^  attomej,  it 
on  Jbotti  fides*  and  by  consent,  I  do  order  that  Mr.  May  hew  be  toiuira^*^^ 
ai»pMitad  aUomey  jn  this  canse  for  ttie  plaintiff  instead  of  Mr.  "^^^^^ 
Morriu    Dated  the  8d  day  of  December  1802.    S.  Lawrence/* 
^en.cante  the  award  of  the  fonrth  venire,  after  which  was  the 
following  entry :  '^  At  which  day  came  the  said  Edward  Plant, 
who  sues  as  aforesaid,  by  the  said  John  Mayhtw  his  then  attor- 
ney, appointed  as  aforesaid,  in  the  plaoe  and  stead  of  the  said 
Jllexamdeit  Morris/' 

The  principal  errors  assigned  were  the  following ;  ''that,  ^J.  [  ^  3 
the  record  and  proceedings  aforesaid,  the  said  Edward,  in  Hilary 
tenp  IP  Ihe  48d  year  of  the  reign  of  our  Lor^  the  now  King,  and 
in  Easier  term  following,  appeared  and  prosecnted  the  said  snit 
liy  JohuMayhem  his  attorney  appointed  by  an  order  made  in 
tUfl  camajon  the  Sd  day  of  December,  in  the  43d  year  aforesaid, 
by  the  Jionoorable  Sir  Soulden  Lawrence  Knight,  one  of  the 
Justices  of  onr  said  Lord  the  King  before  the  King  himself; 
.If  bereas^  by  the  law  pf  the  land,  the  said  John  Mayhew  conld 
not  be  l^^Iy  appointed  attorney  for  the  said  Edward,  for 
the,porpose  aforesaid,  otherwise  than  by  the  warrant  of  attor- 
ney of  the  said  Edward  dnlj  filed  of  .record  in  the  said  Court; 
and  when,  in  truth  and  .in.  fact,  the  .said  JoAit  Mayhew  had  no 
warranffiled  of  record  in  the  said  Court,  to  appear  and  prose- 
coie  the  said  suit.  Also,  that  th^re  was  introduced  in  the  said 
record  an  order  made  ojit  of  Court  ai^d  out  of  term  by  a  single 
Judge  of  the  said  Court,  and  not  appearing  to  have  been  ever 
made  a  rule  of  the  said  Court ;  and  that  the  ^aid  order  was  en- 
tered upon  the  said  record  as  of  the  term  of  St.  Michael,  al« 
thoagh  it  appears  to  have  been  made  o,n  a  day  subsequent  to  the 
said  term ;  and  for  that  such  order  could  only  operate  as  a  licence 
to  the  plaintiff  to  change  his  attorney  by  the  regular  course  of 
law,  that  is  to  say,  by  a  warrant  of  attorney  to  be  duly  filed  in 
the  said  Court,  which  had  not  been  done.'' 

D  2  Abbott, 
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1 807.  Abbott,  for  the  plaintiff  in  error.     In  order  to  change  an 

~  attorney,  during  the  progress  of  a  cause,  two  things  are  requi- 

^  site;  Ist,  to  obtain  the  permission  of  the  Court,  and,  2dly,  by 

Plant,  virtue  of  that  permission,  to  appoint  the  attorney.  In  the  pre- 
sent instance  an  order  has  been  obtained,  bnt  no  appointment 
has  been  made.  The  Judge  orders  in  tlie  asual  terms,  *'  that 
Mr.  Maj/hew  be  appointed  attorney  in  this  cause."     Nothing 

[    46    ]      however  has  been  done  in  pursuance  of  this  order.    At  common 
law,  no  person  could  prosecute  or  defend  a  suit  by  attorney 
unless  he  had  obtained  the  King's  writ^  or  letters  patent,  or  the 
special  commission  of  the  Court  for  that  purpose*     Britton  126. 
Fitz,  N.  B.  ^.c.  Bechei's  Case,  8  Co.  R.  58.  b.  p.  116.  2  Inst. 
377.    Two  things  were  requisite,  (1,)  to  obtain  the  authority, 
(2,)  to  make  the  appointment.     A  similar  permission  is  still 
necessary  when  the  attorney  is  changed  pending  a  suit.    The 
proceeding  in  this  case  is  analogous  to  the  ancient  practice,  and 
the  same  forms  should  therefore  be  complied  with.     The  regular 
entry  of  warrants  of  attorney  has  been  provided  for  by  several 
acts  of  pariiament.     By  the  18  H.  6.  c.9.  they  are  ordered,  to 
be  entered  of  record  the  same  term  in  which  the  exigent  is 
awarded.     By  the  32  17.8.  c.  30.  s.  2.  the  warrant  of  attorney 
is  to  be  delivered  to  the  office  in  the  same  term  in  which  the 
issue  is  entered.    The  statute  18  EL  c,  14.  contains  a  provision 
upon  the  same  subject ;  and  by  the  4th  Ann.  c.  16.  s.  3.  the 
attorney  for  the  plaintiff  is  directed,  under  the  penalties  imposed 
by  former  laws,  to  file  his  warrant  the  same  term  in  which  he 
declares.    [^Mansfield  Ch.  J.     None  of  these  regulations  could 
have  been  complied  with  in  the  present  instance,  because  the 
attorney  was  not  changed  till  after  the  award  of  the  venire.']  The 
statutes  are  mentioned  for  the  purpose  of  shewing  how  much 
importance  has  always  been  attached  to  this  object    The  want 
of  a  warrant  of  attorney  is  error,  and  many  judgments  have  been 
reversed  upon  this  ground.   The  omission  is  indeed  cured,  after 
verdict,  by  the  statute  of  jeofails  {a  ;)  but  in  the  present  instance 
those  statutes  do  not  apply.     If  a  scire  facias  be  brought  to  re- 
vive a  dormant  judgment,  there  must  be  a  new  warrant.     2  Ld. 
Raym.  1252,  3.     [  Heath  J.     In  that  case  the  former  warrant  is 

[  47  ]  determined;  the  scire  facias  is  a  new  action.]  So  the  former 
warrant  is  determined  in  this  case.  The  appointment,  when- 
ever made,  must  be  entered  of  record.     In  liastaU,fol.  5.  there 

(«)  38  //.  8.  c.  30.     13  EL  c.  14. 

is 
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is  an  enir}'  of  a  case  where  the  party  first  appeared  in  person,        IS07. 
and  afterwards  made  his  warrant  of  attorney,  which  is  regularly      ~ 
entered  on  the  roll.  ,, 

Ma?ilet/,  cimtroty  after  observing  that  the  25  Geo,  3.    c,  80.      Plant. 
1. 17.  operated  as  a  statute  oi jeofails  with  respect  to  this  point, 
was  stopped  by  the  Court. 

Mansfield  Ch.  J.  What  is  the  effect  of  the  proceeding 
which  is  made  the  ground  of  the  present  exception  I  The  Court 
orders  Mr.  May  hew  y  at  the  request  of  the  plain  tiff,  to  be  ap- 

pmnted  his  attorney  in  this  cause.  It  is  true  that  the  order  is 
made  by  a  judge  at  chambers ;  but  still  it  is  to  be  regarded  as 
the  order  of  the  Court.  The  effect  of  these  orders  was  much 
considered  in  the  case  of  The  King  v.  Wilkes,  4  Burr,  2570. 
They  are  as  binding  as  any  act  of  the  Court,  though  they  are 
not  entered  and  made  rules  of  Court,  unless  it  be  necessary  to 
enforce  them  by  attachment.  The  Court,  then,  has  appointed 
the  attorney ;  and  it  appears  from  the  inquiries  which  we  di- 
rected to  be  made,  that  it  has  never  been  the  practice  to  file  a 
new  warrant  in  cases  of  this  nature.  Such  a  proceeding  would 
indeed  be  superfluous;  for  when  an  attorney  is  appointed  by  the 
Court,  at  the  request  of  the  party,  what  reason  can  there  be  for 
a  second  appointment  by  the  party  himself?  Were  this  objec- 
tion allowed  to  prevail,  we  should,  in  effect,  pronounce  every 
judgment  for  ages  past  erroneous,  where  the  attorney  has  been 
changed,  during  the  progress  of  a  cause,  without  the  entry  of 
a  new  warrant. 

Per  Curiam,  Judgment  affirmed. 
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Na9.  id.  DkLV^R,  A^ignec  oT'fiuNT^,  t?.  BarnbI^'.  '•  ' 

t  * 

i      ^  * 

In  order  to       rpHE  plaintiff  delivered  to  tlrt  defendant  an  accttuiit  fntade  up 

impeach  'J*  X  t  j      • 

award,  apon  from  the  books  of  the  bankropf ^  in  which  he  chargm-hiia 

whichno^ob-  With  premiams  of  iMuriii^eSy  anonDting^ to 209/.  IQs.  inclndiii; 
jectionap-  therein  15/.  fbr  the  pr^niam  nflOOL  inaared  on  goods  by'  the 
su^icntto  chip  jinn.  The  defendant  claimed  to  have  atlowed'  td  hin  a 
*^h-V^**  '^^  counter-demand^  amoanting  to  190/.  8$.  8rf.  inelading  therein 
be  it^erred  100/.  for  a  total  loM  on  goOds  by  the  Ann,  and  paid  into  Conrt 
wMfo^ndld'^  the  balance  of  the  plaintiff's  claim,  being  ISl.  U.  4d.  At  the 
uponanincov*  trial  of  thit  canse,  at  the  sittings  after  last  Trinity  term,  the 
the  law  o?^  action  wtts  referred,  ahd  the  arbitrator  awarded  that  the  plaintiff 
c>«^  .   shonld  receive  the  said  snm  of  18/.  If.  4d.  paid  into  Court,  as  a 

an  arbitrator  ^   AlU  Satisfaction  of  his  demands. 

tu^  ^  ^*f       -^^y^  8eijt»  had,  on  a  former  day,  obtained  a  rule  nisi  to 

the  quetUon ;    ict  dsidc  thls  award,  apoii  an  affidavit,  stating  that  the  defemt- 

thc  iJ^y^'f  of  •^^'*  connter-demand,  inchiding  the  100/.  for  the  loss  on  the. 

acousdenHous  iluft,  being  dcdactdd  frmn  the  plaintiff*^  deihand,  there  re- 

^^a^^  »^tted  i^actiy  the  balance  of  ISLlsM.  and  inferring  fronk 

BcUon  which     titat  fact  that  the  arbitrator  had  allowed  that  loss  :  and  npoil 

iiiegauTe  may  a&other  affidavit^  stating  that  the  insurance  on  tiie  Ann  was 

^^Simb^^^ii  "^*^®  under  the  following  circumstances,  which  were  proved 

an  onderwriter  before  the  arbitrator.    The  defendant,  who  was  an  insurance 

JStafwoth^   broker,  had  underwritten  100/.  on  the  Ann,  tapoti  his  own  ac- 

at  a  higher        couut,  at  a  premium  of  eight  guineas.     He  afterwards  opened 

suhscri^'on  to  ^^^o^^i^  poUcy  for  an  insurance  to  a  greater  amount,  on  other 

a  polic}s  it  is      goods  by  the  same  ship,  at  15  guineas,  and  promised  Bunn  that 

aMiirance  as  is    ^^  should  have  a  line  on  the  policy  at  that  premium ;  but  after- 

prohibit^  by     wards,,  forgetting  his  promise,  he  filled  up  the  whole  of  that 

c.  57.  s.  4.        policy  *  with  the  subscriptions  of  other  underwriters*    Bunn 

*[   49   ]      complaining  of  this  treatment,  the  defendant,  in  order  to  oblige 

him  and  to  make  good  his  promise,  and  not  for  the  purpose  of  a 

re-insurance,  verbally  engaged  that  his  own  subscription  on  the 

first  policy  should  stand  and  be  for  Bunn  at  the  premium  of  15 

guineas ;  and  though  he  had  himself  only  received  8  guiue^Ms  for 

that  subscription,  he  allowed  in  account  to  Bunn  the  sum  of  15 

gnineas,  as  the  premium  due  to  him  for  his  underwriting  this 

sum  of  100/.  on  the  Ann.     The  affidavit  further  slated  the 

deponent*s 
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deponenf  s  belief  that  this  trensactian  was  illegal^  as  beiog  a  re-       I'BO?. 
assnraiice^  and  that  the  award  was  therefore  contrary  to  law ;  or 
if  it  was  not  a  reassaraoce,  then  that  there  was  uo  evidence 
whatever  before  the  arbitrator  of  any  contract  of  assurance  on 
the  ship  4ii9Mi»ynpg  be^iv  entered  i;atci  by  the  bankrcqpt. 

JBeU  and  Onslow  Seijts.  now  shewed  caose :  they  first,  ob- 

ferfbdttthaiti/theee.vaB  ndiebyectite  to  diis.aflrard.o»  the  fa^>Qf 

■1^1  IsIbqd  ik  meciely  asmarded  a  som  ofotmiey^  Und.  contended  tfiht 

iliisiawit oenpetMtto.theplidtitiffitarltaipeaofa  itpponaooomt 

ofitheirMsons  wlddi  ihe.d^MHient  conjeotaresi  to  have  inflneiieed 

itbe  irbhn^itor  to  make  suoh  a  deciiioBu  •  Secondly^  they  con- 

<ieiided  thatthis  was  not  «  rea^iiranoe<;  they  said,  it  was  not  :     '  ■ 

.witiiin  the  tnischirf  of  the  •tat.lftG«2j:  v.A?*  «^4.  beeanse  die 

defejtdani  had  paid  a  gseater  >preininni  than  he  had  received  :l.a 

wniiwifanoeis  where  a  prnvon  receives  a  high  preminm  fo^.  his 

subscaptioiiy    and  assures  agapm  at  a  lower  premimB.    It  is 

•wbene-'tWD  polioies  are  effected  on  the  same.  risL ;  whioh  was  not 

the  case  here'.    This  transaction  is  of  eommcm  occnrDenoe  intte 

•city  4if 'Londoii:  tlie  defendant  merely  snhstithted  Bunii  to  stand 

ai  Ida  tiknation ;  it  eonld  not  be  said  that  hel  had  indemnifiad 

Jdmaeif -front  the  risk  which  he  had  originally  andertaken^  fay 

-pioevjiig  toother  person  to  insure  him  against  that  risk :  ba-    [  ^   ] 

naaue^ihere  were  not  two  contracts  subsisting-  at  the  same  time. ; 

there  was  only  one  subsisting  contract  of  indemnity,  and  that 

^aas  fiir:indttinity  to  the  original  assured*    They  also  relied  on 

*h»  innooeoce  o£  the  defendant's  intention  in  making  this  oon- 

tanct^'  aod'.  eootended  that  if  the  point  of  law  were  now  under 

•disoasBioD^  the  Court  would  decide  with  the  arfaitsator;  bat 

4bef  lurged  that  it  wai  not  clearly  qiade  out  that  the  arbitrator 

iiatt'deeid^on  the  ground  that  the  facts  had  been  proved  which 

asdfe^  ^suggested.    He  himself  had -expressed  no  dissatisfaction 

«tlhiei«ward;'""'i»  i^^  '- >' 

^i>'*Bdjfle^6^t'  in^iiutiport  of  the  nrie.  Qni^gro«nd  of  this 
wraid  i^irimrljr^Ahe^a;  for  it  appaM^s  upon  the  Aets  stated^ 
tbib'ifafel  9^<iilOM.'  for  a  loss  on  the  Jnn;  ultimately  bebcA&es 
4lkf  &Af\ml€M  iti'  Ae'  amount  bdtweMi  the  parties  which  is 
'iAii|med'J^«9heaart)itt^t(i»'bwards  thMthe^^Vet^sam  piUdby  the 
AfcfiMldttMlMblcoiiri  is'MiiBc^t.  Tltorefe^  it  is  apparent  that 
h^  bili^Mtaii^dthis  reiftnft  by  (hc^'stBime  AiAmeticM  ^^ess  which 
tlie^aefiMJUttit 'MMA  ih  cdmputin^  bifr1>alaftCfie,  Md  that  he  hiB^ 
idfewWChiir MOf.  ai^a  I6ss  upon  theilV^J-The  plaintiff  swe^uii 
lie  beli^v^'ttt6^  ^ilratldr  had  allowed  tiiis  sum ;  the  defendtot 

docs 
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ddes  not  'deny  it^nfeitjti/tfraeiedv.'tfitfitatt.ffeasMis.to^aiiKorr'^^^ 
award*/  at  beings  mmle  <  upon  that  giDuiNL  f  TUe<awaril  •  1|b€A .  is 
"Wfoikg •  kk  '■  law  9  fof  ^ ibeter.6te  two  .obieGtioBa  to  •  Ikifl  ooatvaot^ 
First,  there  b  lio  stampeck policy  b jr. wfaioli  Ibis  suptposacl  mm^r 
ance  is  effected.  '  By  8&  Oud.  ^o.  6ik'  6. 11«.  eyeryi  assiuraiieei tmu^ 
4>e  made  on  a  policy.  Bund  has  undflrvcitten  no»  policy^  ,  No 
sach  evidence  coald  be  prodaoed  to  ^absiantiate  a.olaimi  of 
Bamn  against  him  for  (Us  losa.  Bunn  ia  at  most  only  bptiad  i^ 
bonor  to  Bamet ;  batiiflhsss  a  obmn  ia  such  ^a  could  be  the^Mbh 
ject  of  an  action;  it  ongfat^not  io  be  admitted  as  an  tartiole.jc^ 
set-off.  Secondly,  if  the  former  objection  does. not  pravful',  \ififi 
is  a  reassurance  prohibited:  by  tbe  stat.  19  G*  3*  d^d7«i^:4* 
The  assured'  plainly  eonld'  have  no  demand  but  npoB  BfiTfm. 
There  subsists  tben  «  ooiitraet  by  wUoh  Btinn  nndertak^s^forvja 
difiRsrent  premium  to  indenmify  Barnes  against  the  r  rink  iirtkiab 
tlie latter  had  insured  on  that  policy.  The  modveoft Abe  eon- 
'traet  is  immatenal :  the  effect  cf  it  is^  that  Barnes  wiU  be  ena- 
bled to  recover  from  jBiifi» « the  amoimt  of  the  moaey:  for,  iiirbicb 
he  has  himself  underwritten  theipolioy^.  and  torobtiliiifisniiiftdeiii- 
'iiity  from  idl  the -eoaeefiiwiiicea  of  "his> 'subsoriptioa.  i  To  ^em 
anch  a  oontmat  iegali  would  be  virtoatty  to  repeal  this  statute, 
tiie  intention  ^  which  was>  that  every  p«nson  who  bfi^gtns  to 
insare  upon  a  risk,  shall  continue  the  insurer  to  the  end  of  the 
adventure. 

MAK8PIBLD  Ch.  J.  This  contract^  althoaghit  much  resem- 
bles, yet  doeist  not  fully  amount  to  a  reassurance,  which  consists 
of  a  new  assurancoi  efiected  by  a  new  policy,  on  the  same  risk 
which  was  before  insured,  in  order  to  indemnify  the  'onderwriteirs 
from  their  previous  subscription :  and  both  policies  are  in  exis- 
tence at  the  same  time.  But  I  give  no  judicial  opinion  whether 
this  would  be  a  legal  transaction.  Tbe  statute  doubtless  was 
intended  to  prevent  gambling.  I  suppose  the  mischief  was,  that 
policies  were  underwritten,  at  one  premium,  and  reassurances 
.effected  at  another*  There  is  no  recital  in  the  preamble  pf  t^ie 
statute  which  applies  to  this  section :  the  mere  substitution  of  a 
different  name  does  not  seem  to  come  within  the  mischief  de- 
signed to  be  remedied  by  that  act :  and  here  if  Barnes  »  line  had 
been  struck  out,  and  Bunn's  name  inserted,  witk  15  guineas 
premium,  all  would  have  been  right. 

The  defendant's  affidavit  certainly  does  not  deny  the  facts 
suggested  on  the  part  of  the  plaintiff,  but  it  shews  this  claim  of 
set-off  to  be  as  conscientious  a  demand  as  ever  was  made.    The 

rircumstances 
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eliM«(#  i^^tlwoawtilcl,  l«l'  tfaeito  Sb.no.iproofof  41m  gnoiiMiWi 
f^bi^<«he^«Hi»Mtrktof<>|lrocMd«4j  .Tfae€d«r|  oannot;  tiike>MpAii 
ilsetf^  tbel^efare/  to  say  that  he  has  mUtaken  the  law.  This  is 
a  general  submteBtim  of  all  laatteraiA  di&retice;  it  might  have 
be>en  referred  to  the  arbitmftcr  lo  decide  wbeiber  the  defendant 
wa^ldgttlly  eiiliUed  to  set  off  this  «nin  ;  but  in  tfaia  esse  no  .sncb 
^estrictioi^  i«  imposed  on  Ins  aiiihoritjr».  as  there  might  hate 
been*'  Ladoitty  that  if  an  arbitrator  aajs^  Ul  meant  to  make 
"mj'Mfiaid  Mcording  to  law>  and  hare  miseonceired  the  law;'' 
^g  ^ I  hire  mittakea  the  fact ;^  the  award  shall  be  set  aside: 
for  in  either  case  it  is  not  his  award,  that  is,  not  his  tnie  jndg- 
nMit ;  bot  Ae  eridence  here  does  not  amomit  to  that  ease,  it 
witf  competent  for  the  arbitrator  to  inform  the  €!oart  npon  what 
«Di4#r«tanding  of  law  or  of  fatt  he  has  decided;  bat  he  does  not 
My,  that  even  if  he  had  known  this  to  be  an  illegal  contract,  he 
shoiddlMi^peiKade  adherent  award.  He  h  totally  silent,  and 
Ibd  ground  of  his  decision  is  only  matlei^  of  inference:  in  some 
eaM'it  might  be  <iiqiable  of  demonstration* 
-  In  a  reference  of  all  matters  in  difference  an  arbitrator  ought 
,tl»4oiisidar  not  jegal  only,  but  also  equitable  demands,  demands 
^dlL$oittBia)*  Mxm  then  can  we  say  that  be  has  made  this 
•-»*■'■'■■•   --^ •■•-'.-..  ■  awsrd 


V. 

,JBa»vss. 


.  (a). In  Tis  S(mtk  Sea  Company 
v^  ^waHfofit  2  ^q.  Cos.  Abr.  80. 
^.  S.  Lord  T^kot  Ch.  is  reported 
io  have  taid,  ''  It  is  true  arbitra- 
tors are  iu  the  nature  of  judges, 
and  in  some  respects  have  a  greater 
latitude,  not  being  confined  within 
the  rules  of  law  or  equity^  and 
therefore  may  make  such  allow- 
ances as  could  not  be  made  in 
courts  of  judicature."  And  in 
inox  V.  Synumds^  1  Vea^jvn,  369. 
Lord  Tkurlvw  Ch.  said,  *'  Upon  a 
general  reference  to  arbitration  of 
all  mattersin  dispute  between  the 
parties,  the  arbitrator  has  a  greater 
latitude  than  the  Court,  in  order 
to  dp  cofnpletc  justice  between  the 
parties ;  for  imtanqi*^  he  may  re- 


lieve against  a  right  which  bears 
hard  upon  one  p^rty^  but  which 
having  been  acquired  legally,  and 
without  fraud,  could  not  be  re- 
sisted in  a  court  of  justice;  and 
he  instanced  a  case  of  Perkins  v. 
OkeinSf  where  the  plaintiff  being 
entitled  to  a  specific  performance 
ofa  very  hard  bargain,  the  Court 
recommended  a  compromise,  and 
the  plaintiff  released  the  defendant 
on  his  paying  a  sum  of  money. 
His  Lordship  thought  that  if  that 
case  had  been  referred,  the  arbi- 
trator might  have  awarded  a  re- 
lease upon  payment  of  a  less  sum 
than  the  plaintiff  there  exacted, 
and  that  the  award  could  never  be 
s>ct  aftidc  on  that  account. 

And 
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And  in  Ainatey  v,  Gc^,  5.  X. 

Antmda^  351.  wli«re  the  arbitrators 
made  an  affidavit  that  ^  in  dispos- 
ia^  ol  tke  xe&ktiM^  of  a  te&latorV 
^gkt^f  waioM  a  ^nb^uKni^,  (K<0$ 
i|kl  put  cro^eivf^  tii«^  w6db  inaV 
i^g  any  4i8^'ibutiQa  of  it  accord* 
iflg  ta  doy  fiK«Ki  ll^v  on  il^  ;ial}r 
JQCt,  but  thill  thay  wi^re  dei^ng 
i>iit  whiA  api^red  to.  them  to  lift 
acpording  to  the  bq8t.«tf  their  judg* 
noBty  under  aU  the  circuQifitaiices 
of  the  c^se^  strict  and  impartial 
jpsCiccy    agreeably  to  ygh^t  they 
beheve4  to  have  been  the  inimUiom 
^fhe  iestaior  ;*  the  Court  thought 
A^n  a  sufficient  answer  for  them  to 
discharge  ft  rule  obtained  for  set- 
ting aside  the  award ,  and  are  said 
tohav^l^down  this  distinction, 
^  that  when  the  arbitrators^^know- 
ing  what  th^  law  is,  or  laying  it 
entirely  out  of  their  consideration^ 
make  what  they  conceive  under  all 
circumstances  to  be  an  equitable 
decblon,  it  is  no  objection  to  the 
award  that   in    soaie   particular 
point  it  is  manifest^  Qgainst  Umy 
Qtutre  whether  the  distinctipn  is 
not  expressed  too  broadly  by  this 
writer?     In  Morgan  v.  MatheVy^  2 
Ves.  jun,  18.   Wilson  Lord  Com- 
missioner, speaking  upon  a  gene- 
ral order  of  reference  of  all  mat- 
ters  in  dispute,  says,  *'  I  am  of 
opinion  that  whcir  any  thing  is 
submitted  to  arbitration,  the  arbi- 


trators cannot*  ^witrd  ee^^lhff^  l» 
Anv,/ because  that  is  beyond  their 
power;  for  the  parties  intend  to 
lubmit  to  them  only  the  kga/  ^r^ 
M^MiauxM,  of  their  trapa^^uoiis  «m»^ 
^^l^gf^g^ntcuts."    Apd  i^i^a^i  %», 
Afosir,  2B9fi.  4  PtdL  37^..  Cbamr 
Ivrfi  J-  «ay»» ''  Ttor«  i»  ,AQ,.dQubi 
ll^at  m  arb^tratqr  is.honii^  by  tbe 
r^les    of   law,   like  cx^ry  otbur 
judge;  afid  if  it  appear  fn  tbe 
face  of  the  award. tba)  the  arhiimi'^ 
^r  has  ^ted  co^tr^y  to  Jaw,  his 
award  miVs^  be  set  asidt;."     It  Js 
not  clear  in  that  case    whcthet 
the  arbitrator  meant  to  tid^e  the 
opinion  of  the  Court  upon* the 
legality  of  the  insurance,  or  upon 
the  propriety  of  his  allowing  a  de^ 
mand  arising   out   of   an  illegal 
transaction.    In  the  case  oiAim' 
ley  V.  Giffy  the  arbitrators  appear 
to    have    been    selected   on    the 
ground  that  they  were  supposed  to 
be  persons  well  acquainted  with  the 
tcstatot^s   intentions^    so    that    it 
seems  to  have  been  the  design  of 
all  the  parties  to  authorise  the  ar- 
bitrators to  make  such  a  will  for 
the  testator  as  they  might  conceive 
that  he  himself  would  have  dic- 
tated in  his  life-time,  if  he  had 
been  apprized   that  what  he  had 
then  made  was  an  ambiguous  and 
imperfect  disposition  of  his  pro- 
perty ;  and  they  seem  to  have  taken 
upon   themselves  to  find  as  a  fact 
what  would  have  been  the  testa- 
tor's 
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wasTeally  due  id  con^eieiice :  the  Conrt  oagkt  not  to  «et  ^ide 
such  an  award  vide^ii  they  are  compelled  lo  to  do,  and  IreccS- 
leei?  no  cose  where  an  award  has  been  set  aside  upon  such  a 
snggestion. 

Hbath  J.  I  am  of  the  same  opinion.  This  is  a  mere  sub- 
stitution of  one  name  for  another.  It  is  a  very  proper  and  con- 
scientioos  award. 

Bole  discharged,  but  without  costs. 


tor^s  iatentiofis  upon  such  a  disco- 
¥eiy^  and  to  hai^  groUtiA^  their 
award  upon  those  inteattons,  rather 
than  upon  any  construction  of  the 
tuMstiag'  will,  or  aay  regard  tbk 
tiM  >staHiee  of  distributions.  And 
Hisn  it  flBROs  to  follow,  tliat  tiia 
GmtI  -could  not  set  asi<le  th« 
awari^  Anra  very  dHTerant  reasoa ; 
aaatiy,  that  dwy  had  ae  power 
to  re-examine  the  arbitrator's  con- 
dttsioaaoffeot.  For  iii  M^gm 
y^  MtM€i\  Egre^  Aikkunij  and 
Wikmif  Lords  Coainii»ioners^  all 
agreed  that  they  could  not  renew 
the  coniAusions  of  fact  which  the 
ari>itraloi9  had  drawn ;  and  upon 
an  djection  made  to  an  article 
allowed  in  an  account,  Eyre  there 
kid,  the  question  before  him  was, 


whedier  the  arbitrators  had  de- 
cided upon  fiict  or  law ;  thereby 
intimating  that  if  it  could  be  as- 
certained what  verdict,  asitwere^ 
thearbitratof  had  found  upon  the 
fiM:ts,  though  the  Court  could  not 
meddle  with  ^t,  thiey  would  t^ 
view  the  eonsequenoes  of  law 
which  he  had  deduced  ftem  those 
frcti.  Upon  this  ground  it  isiay 
possibly  have  been  c^oasidersd,  that 
it  came  wiUiin  the  scope  of  the 
aihitratonextraordinary  authority 
in  Ainslef  v.  G^,  to  award  as 
they  did  i  and  then  thait  case  can- 
not be  considered  as  an  authority 
to  shew,  that  under  a  general  sub- 
mission, an  award  may  be  made 
contrary  to  law.    Sed  qtuere. 


DnLvsn 

V. 

BAnvBS. 
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Dob,  on  D^iseof  Pate,  >.  Roe. 


After  poMcs-  CfELLON  Serjt,  moved  that  a  new  writ  of  habere faci({$  posses^ 
wn^trawntT'^  stofie/n  might  issue  in  thi^  case,  on  the  ground  tnat  &e 
^it*"^^  lessor  of  tjie  plaintidT  bad  been  put  into  possession  of  the  pre- 
another  writ  of  inises  by  virtuef  of  a  "itnt'  of-  habere  facias  fDssemonenty  oh  the 
JS^^^^  22d  Feb.  1806,  and  that  on  the  10th  of  Oct.  1807,  while  he 
^if^bedby  contiiined  m  possession/ one  Hunt,  against  whom  he  had  ro- 
tedsoTa^  Covered  the  premises,  entered  into,  the  house  by  force,  and  slill 
t^evgh  the  forcibly  held  the  same,  and  resisted  with  violence  bis  attempts 
»a$  yet  return-  to  regain  tbe  possession.  Sellon  stated,  that  this  was  the  prac- 
«^tf(wpBcr  tice,  m  c^es  wherein  the  writ  had  not  yet  been  returned  and 
ifiled,  and  cited  RadcUffe  v.  Tate,  1  Keble,  779.  to  shew  ^*  that 
^[ter  habere faeiai  possestionem  execniod^  if  the  party  be  titrned 
ontagaiiif  by  the  defehdlmft's  means,  he  may  have  o  new  habere 
fu€ia9  possessionem   on   motion  in  court,   and  an  attachinent 

* '  The  Cduri  denied  the  authority  of  the  ^caibein  Kebte,  and 
ViHd  tfi^t  "possession  having  been  givien  tinder  the  first  writ,  the 
sheriff  ought  to  have  returned,  **  that  he  had  given  possession," 
*lliid  that  the  jfilaintiff  bould  not  afterwards  have  bad  another 
^it :  nn  'atia^  cannot  issue  after  a  writ  is  executed.  If  it  could, 
the  plaintiff,  by  omitting  fo  call  on  the  sheriff  to  make  bis  re- 
turn to  the  writ,  might  retain  the  right  of  suing  out  a  new  ha- 
bere facias  possessionem,  as  a  remedy  for  any  trespass  which  the 
same  tenant  might  commit  within  twenty  years  next  after  the 
date  of  the  judgment. 

Rule  refused. 


1 1 
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The  King  ^.  The  Sheriff  of  Midplesbx,  in  Irwin  Nm.  ju 

V.  Hogg. 

^T^JECQ  plaintiff  had  served  the  sheriff  with  a  rale  requiring  itth^fMmr 
^    bim  to  bring  in  the  body  of  the  defendant,  the  time  for  ^  ^'Ste. 
which  expired  on  the  16th  of  Ntwember.    *the  defendant  had  •tmcting  ctiwi- 
given  notice  that  his  bail  wonld  jnstify  on  that  day,  but  no  bail  i^,  an  •(tacin 
being  perfected,  the  plaintiff  on  the  same  evening  instmcted  ^J^^^J^ 
his  counsel  to  move  for- an  attachment,  'which  motion  was  made  dtcsnotfoeaf 
OB  the  17ih.    The  baH  gave  notice  at  a  lateir  hour  than  nine  ^^JhTem- 
o'clock  in  the  evening  of  the  16th,  that  they  shonld  surrender  rcndewbelbte 
their  principal,  which  they  accordingly  did  on  the  morning  of  is^ctu^iyd^ 
the  17th,  before  the  attachment  was  obtained,  but  after  the  Jj^im^*  .^  ' 

«i»»  •         f  !>'"  Coort  will  Of- 

costs  had  been  incurred  of  mstructing  the  counsel  to  move.        der  thecorts  a£ 
Best  Segt.  having  obtained  a  rule  md  to  set  aside  the  at-  ^^^*^^*^ 

i^hment,    ,  .  .,.      S!^!^'' 

Bayley  Seijt,  contended  that  if  the  rule  sbould  be  made  ab-  onsetdogJude 
Aolnle^  tjbe  plain^tiff,  would  at  least  be  entitled  to  receive  the  themttacb- 
cests  of  instructiog  counsel  to  move,  but  he  also  claimed  the 
co^  of  the  attachment. 

Jie$t  opposed  tliis,  on  the  ground  that  upon  recemng.the.no* 
tice  of  surrender,  the  plaintiff  ought  to  Imve  countermanded  bis 
instructions  to  counsel,  and  contended  that  the  defendant  was 
entitled  to  set  aside  the^attachment  upon  payment  of  the  costs 
of  the  application  only. 

The  Court  held  tliat  the  defendant  should  at  least  .have  ten-  [  ^^  ] 
dered  to  the  plaintiff  his  costs  of  instructinj^  his  counsel  to  move 
for  the  attachment,  because  a  notice  delivered  after  nine 
o'clock  at  night  is  not  considered  as  a  sufficient  notice,  and  it 
would  be  very  difficult  after  that  hour  of  the  night  to  counter^ 
mand  the  instructions,  and  the  Court  would  have  made  the 
rule  absolute,  referring  the  costs  to  the  consideration  of  the 
prothonotary ; 

But  the  defendant  not  acceding  to  these  terms,  the  rule  was 
discharged  with  costs.  ,  JSiLK, 

The   defendant  then  moved  to  set  aside  the  attachmei^  for  justify  til!  the 
some  other  supposed  irregularity,  but  failing  to  establish  his  ^i'oppasitfon 
case,  consented  to  the  terms  before  offered.      He  contended  *^  p»»<*  to  the 

,  plaintiff,  tho^ 

however    the  defendan 
is  in  custody. t 


^ 
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^W.       kowever  on  the  aufliority  of  Holwardv.  Jndrt,  1  Bo*.  4f  JPw'^. 

Y.    j^         93.  that  <}ie  plaintiff  leodd  not  be  entitled  to  the  costs  of  op- 

^^  posing^^  bail  on  a  former  occasiony  at  a  time  when  the  defendant 

TlieShfiiff  was  in  ctistody,  and  that  though  the  defendant  had  paid  those 

of  MiDDLK-  eosts  tfamogk  ignonaioe»  tliey  ooght  to  bevestored. 

Iv  hiwiK         ^y^»  ^  ^"^  ^^^^  ^^  contended,  that  whether  the  de- 

xj^  fendant  is  ^in  custody  or  not,  if  notide  t^f  jnstifioation  of  bail 

Hoao.      -luAfMeB  giveii^  the)phiiitiff  itfintWed  tofthe  oosls'df  o|»pfo«i0^ 

Per  Cwium.  The  case  <Ated  baa  i^eem  iMory  properly  o»er- 
vnled  (a),  'beotmae  a  Teecatioaa  prisoner  mi^  rgive  repeated  no* 
tioes,  a  piactiae  ^hich  has  mach  prevailed  in  the  iime  ef  vaca- 
4ion9  by  an  abuse  of  the  stat  48  6.  8.  c.  48.  s.  6. 

Sale  absolute,  on  paying  sucb  costs  as  the  firothonotary 
•afaoold  direct. 


f(a)  Defendant,  a  r  prisoner,  had 
given  four  notices  of  bail,  and  the 
bail  named  in  the  last  notice  ap- 
pearing in  order  to  justify,  were 
opposed  until  the  costs  of  the 
former  attendances  should  be  paid, 
which  was  resist^  by  'Sayky  Seijt. 
-The  -Court  seemed  strongly  in- 
clined to  adopt  the  general  rule  of 
nakitog'tlie  defendant  pay  the  costs 
of  the  former  oppositions,  g^  well 


in  the  case  of  a  defendant  who  was 
a  prisoner,  as  of  any  other ;  but 
on  the  defendant's  attorney  uudcr- 
taking  to  pay  the  costs  of  one  at- 
tendance, the  Coy  rt.ma4c  1^  or- 
der on  the  point,  and  the  bail  werer 
permitted  to  justify.  Nov.  1805. 
So  held  in  the  case  of  one  notice 
in  Mitchell  v.  Claridgey  in  Feb. 
IS06. 


Nov,   ttn 


MOSSS  V.  STEVBN80N. 


If,  pending  a  A  RULE  ntsi  was  obtained  in  this  cause  for  changing  the  venue 
fnt'the  Te^JT  ^om  the  city  ^f  London  to  the  county  of  Stafford.    Before 

the  defendant  ^<^  ^y^^  could  be  made  absolute  tlie  time  for  pleading  would 
£cUon!audno.  have  expired.  The  defendant,  therefore,  while  it  was  still 
iLw^^l^  pending,  pleaded  to  the, action,  and  notice  of  trial  was  served- 
Coort^stm  hust  Serjt.  shewed  cause  against  the  rule.  .He  observed 
nSott^*^  Aat  tl^ere  was  pne  circumstance,  namely,  the  notice  of ^trial, 
changed;  and,  in  .which  this  case  ^differed  from  tfiat  of  Talmash  v.  Penner,  3 

I^'^uST*  Bos.  Ss  Ptill.  p.  12.  At  all  events^if  the  rule  should  be  made 
l»y*We.  absolute. 


IN  rn^fJ^^fpx^/ii^Hm.V9^mo9i39iVfOOEni.  SB 


a^ofute,  ^f  ^bmiUfsd,  oa  the  autborify  of  thai  deeisiw,  dtti       iWfi 
i^jIPfui,  1k$  upon  pnyi^opt  of  oost^v    He  bIm  refeited  to  tk«     TT         . 

,  ^  !ji;fW(  (xi^^    >)^be  pUioUff  wnaU  be  €tttiUad  W  costs  if  any  SirxvjBVMlr 
had  beeo  iieoe8Sfu%.^QaiUT^  ^b}  tbtfimcilimh  .  SM-^rbid  costo      ■'•■^''  *'''■  ' 
c^  .J^j  baT0.  o^Qf^ipned  ?   The  pfoa  ies  pfeeisalj^^  the  saive  irbe- 
fl^  )^,,T^fj^,lHii9  ibe  4a^  of  XWi^M^  «r'iii4he:4otiiity(of    f  "^'  T 
$f4^R^>   'THie  de£e»dflni  has.  pai^bimsfetf  «pcM»4be'C0iiiitr;r; 
and,  when  the  remie  is  ohanged«  the  country  will  be  a  jniy  of 
tb^^^^aty  al^gU!0ar4*    As  to  Ibe^notioe^of  Mki,  it  ahoohl  not 
bai^tfiaeajgeryed.afteriberola  wasubtauieiL 

Bale  absolate. 
Bayleif  SeijL  in  support  of  thenle. 


>t  }\  I 


mmtn 


Harris  v.  Mullrt*  J9^.it. 

A  SUMMONS  upon  an  onf^ntX  quart  tUmsumfre^,  r^ttnm-  SSwtlSl^ 

iable  on  the  aidirow  of  St.  Martin^  was  served  on  the  defend-  w— cwyisi 
ant,  npon  the  IStb  of  November,  to  appear  before  the  =King^s  cSS?Ua^>)«»- 
Justices  at  We»tmmter^  on  tlie  morrow  of  SaitU  to  an-  t*«»*^^''**- 

swer  the  plaintiff  in  a  plea  of  trespass.    The  defendant  net  thevMnovW 
having  appeared,  two  writs  of  distringas  snccessively  issned,  J^^^it  iwii 
and  61.  was  levied.    When  the  sheriff's  officer  called  to  execute  thM  liie  ^Mict 
the  first  writ,  the  defendant  informed  him  that  he  had  sent  his  ^\y  1,1,  ^^ 
wife  to  town  to  settle  the  action.    A  rule  nisi  having  be«i  ob-  s«r«nt«o- 
tamed  for  setting  aside  the  proceedings  on  account  of  the  irre- 
gularity, and  for  the  return  of  the  money  levied. 

Shepherd  Serjt.  contended,  upon  the  abote  facts,  that  the 
defendant  was  too  late  in  his  application,  and  must  beconsidered 
as'lutving  waived  the  irregularity. 

It^'&erjt  cfiiitrd.  This  is  not  an  irregalarity,  but  a  defect 
9t'pr66^f*Bhd  therefore  cannot  be  waived.  In  this  case  there 
trlbi^ ''in  direct  ulosuinmohs.  The  disMngas  idiued  against  the 
defifbdaoit  on  accbunt  of  his^  not  *htiving  done  (hat  whieh  he^was 
B^vbr' paired  to  do. 

^^(mri.  "^e  d^endant  shotild'have  been  eftirtier  in  hiflf    [   60    J 
ai^fili^tion.    If  is  evident,  from  bfiEr  odaioirsdtiM  'With  the  6f- 
fie#r,  diat  he  ntiderstood'Whaf  was  to  be  done. 

Rule  discharged. 
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Nw;.  28.  PbdN^AitN,  Administrator  ofCauMP,*  v.  tov'^ti.  "  "'. 

Court  of  Re-  tiffto  sheweatfsei^j'atoggcrstidn  %bmild  iioft^l)e' ^rili^r^ 

S^e'BoroLgh'of  ^  ****^  recofd'iii  tltts  twtioni  [JutPsuaiii  16  <He  slat  46  G^.  8i  ^. 
&>utAu;ar!c)  87.  (tlie  SmtthwarkfjoViri  of  Aequests  act),  or,  wb)r  theiiefend- 
mn  cxceptioiT    ®°*  shoiiM  Hot  be  excusoii  from  the  pdyment  of  costs,,  ander  tli6 

of  an^  debt  for  ^  GfO.  »•  r.  46.  »'.  8. 

the  balance  of  The  action  was  brought  by  the  plaintiff,  as  administrator  of 

dTiT^Twi*'-  ^^^P'  *^  recover  twenty-foar  pounds  for  goods  sold  and  de- 

naily  exceed-  Hvered  by  the  intestate  to  the  defendant.    Upon  the  trial^  evi- 

ongiiuaiy  ^  ^  dence  was  given  of  a  conversation  between  the  defendant  and 

above  5k,  bat  the  plaintiff's  attorney,  in  which  the  former  admitted  th6  debt, 

paftui  pa/  *  hat  insisted  that  he  was  entitled  to  deduct  the  amount  of  two 

ment,  below  promissorT  notos  which  the  intestate  had  received  front  him 

thatsuniiis         *  "^ 

whfaintbeex-  after  they  became  due,  for  the  purposie  of  obtaitiing  payihent 
"^illJ^ppika-  fwMn  the  maker,  and  which  he  had  lost  or  mislaid:  It'didnRot 
tion  for  coats,  appear  that  the  intestate  had  ever  received  any  money  npon' 
G.5.C.  46>,  >  them,  bat  the  maker  had  since  absconded.  The  deibndant  aria 
can^^  rap.  arrested  and  hdd  to  bail  for  24/.  The  jury,  upon  the  trial; 
refeieiiceto      foand  a  verdict  for  the  plaintiff;  damages  foui*  pounds,  dedact- 

abe  JocT^e-  ^^  ^^^^  ^^^  whole  demand  the  amount  of  the  notes, 
fore  whom  the  The  defendant,  in  his  affidavit,  stated  that  ''  at  the  tfane  of 
^^/**'  commencing  this  action  he  was,  and  still  is,  resident  within  the 
An  affidavit  jurisdiction  of  the  court  of  requests  for  the  town  and  borough  of 
portsach  an  Soutkwark ;  that  the  plaintiff  recovered  at  the  trial  of  the  cause 
application,       ^^\y  f^^j.  pounds :  and  that  the  defendant  was  arrested  for  24/. 

must  shew  •'  *  ' 

there  was  no     and  held  to  bail  for  that  sum." 

probable  cause  Shepherd  Seijt.  upon  shewing  cause  contended,  that  neither 
for  the  arrest,  pm-t  of  the  rule  could  be  sustained.  As  to  the  first  point,  he 
t  "■■^  J  observed  that,  though,  by  the  13th  section  of  the  stat.  46  Geo. 
3.  it  was  provided,  that  where  the  debt  did  not  exceed  five 
pounds,  the  plaintiff  should  not  be' entitled  to  costs,  yet,  by  the 
12th  section  of  the  same  ^tate,  thefe  was  an  exception  with 
respect  to  "  any  debt  for  any  sum  being  the  balance  of  an  ac- 
count on  demand  originally  exc&dingfve  pdttndsJ*  The  prelfeent 
case  fell  precisely  within  the  terms  of  this  exception.  There 
was,  if  possible,  still  less  ground  to  sustain  that  part  of  the  rule 

which 


I'     I   ■  •       • 

IN  THE  F^Rf  Y-m6HTR'TbAk'  OP  GEOAGE  III. 


61 


Fountain 

V. 
YOVTXQ. 


which  was  founded  npon  the  43d  Geo.  3.  In  the  application  of  1807. 
this  act  of  parliament  the  Courts  have  been  governed  by  the 
same  mle  as  in  actions  for  malicionsly  holding  to  bail.  Bat 
there  was  no  evidence  before  the  Court  to  shew  that  the  con- 
dact  of  the  plaintiflT  in  this  instance  was  inflaenced  by  motives 
of  mjaJfCf^  or  by  any  disposition  to  vex  or  harass  the  defendant. 
Keither  could  it  be  said  that  the  arrest  was  without  reasonable 
or  probable  cause.  The  plaintiff  was  ai^  administrator ;  he  found 
die  debt  dharged  in  the  books  of  the  intestate ;  and  the  sitaa^ 
tioa  of  a  person  suing  in  that  charact^  would  be  hard  in  the 
extreme,  if  the  act  were  held  to  apply  to  a  case  oircumstanded 
likQ  the  present. 

Oiif/bav  Serjt,  contri.  If  the  construction  whiqh  is  applied 
to  the  46  Geo.  3.  were  allowed  to  prevail,  the  object  of  the  act 
would  be  in  a  great  measure  defeated ;  because  it  would  always 
be  smffioient,  for  the  purpose  of  taking  a  case  out  of  the  statute 
to  prove  that  a  debt  of  upwards  of  five  pounds  had,  at  some  [  62  ] 
period*  ^bsisted  between  the  parties,  though  reduced  by  suc- 
o^ssiye  payments  below  that  sum.  But  the  clause  in  the  12th 
ae^tic^  relates  only  \o  the  balance  of  itccounU,  and  not  to  the 
beJI^ce  or  residue  of  a  demand.  It  is  necessary  that  there 
skonld  be  a  mutuality  to  bring  the  case  within  the  exception : 
and,  accordingly,  in  similar  acts  of  parliament,  this  construc- 
tion has  always  prevailed.  The  notes  delivered  in  this  case 
were  in  facta  payment,  and,  without  a  notice  of  set-off,  might 
have  been  given  in  evidence  for  the  purpose  of  reducing  the 
plfdntiff's  demand. '  As  to  the  second  point,  it  has  been  ob- 
served, th&t,  in  order  to  bring  the  case  within  the  statute  43 
Geo.  8.  there  must  be  some  proof  of  malice,  some  evidence  of 
ai|  intention  to  vex  and  oppress  the  defendant.  But  that  is 
sufficiently  apparent  in  the  present  instance ;  for  the  plaintiff, 
at  the  time  when  he  arrested  the  defendant,  and  held  him  to 
bail  for  24/.  must  have  known  that  four  pounds  was  the  utmost 
that  he  could,  by  any  possibility,  recover.  This  is  clear  from 
what  passed  at  the  trial,  and  may  be  established  by  a  reference 
to  the  notes  of  the  learned  Judge.  The  arrest  therefore  was  not 
for  the  purpose  of  obtaining  security,  but  must  have  proceeded 
from  an  intention  to  harass  the  defendant. 

Mansfibld  Ch.  J.  That  part  of  the  motion  which  is  founded 
on  the  statute  of  43  Geo.  3.  cannot  be  sustained  for  many  rea- 
sons ;  but  it  is  sufficient  to  observe,  that  it  does  not  appear  on 
the  face  of  the  affidavit,  that  there  was  no  reasonable  or  probable 
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1907-       cause  for  the  arrest.     It  is  merely  stated  that  the  arrest  was  for 
P       "^''      24/.  and  that  the  plaiutiiT  recovered  ouly  4/.    The  defendant 
^.  cannot  supply  this  defect  by  a  reference  to  the  facts  proved  at 

Young,  ^he  trial;  for  if  that  were  allowed,  it  would  be  necessary  for 
the  parties  to  come  p^pura4  to,  try^.  not  only  tlie  issue  joined 
between  them,  but  also  whether  there  was  any  reasonable  or 
[m..63  r.j>!  t»r6(Mtb}e  cause  for  the  afvest.  BiyI  it  is  Hot  for  the  ^ixTge  0r 
I'.'m  I  ,.i*''<,  *  tke  jury  'to'  decide  (hat  j^oint.  The  eridfence  vmsi  he  adduced 
t»  the  Court  to  wkidl  the  applieatic^  is  m^e.  Asi  to  tiieiother 
port  of  tho^riile»<the  qo^siien  must  Uim  upon  th^  eonjjithietioa 
of  the  terms  of  the  exoeptioii  coiiiained  in  ^e  12th  sect.  They 
are  particular.  The  act  is  not  to  extend  *'  to  any  debt  for  ai^j 
auBir  being  the  ^balance  of  anaecomii  on  demand  origiMtlUy  tat- 
oeedingAl.'*  This  can  only  apply  to  the  case  of  a  demaiM  ori- 
gilialiy  above  51.  but  reduced  by  subsequent  payments.  It  is 
not  necessary  therefore,  in  order  to  take  the  case  out  of  the 
operation  of  the  statute,  that  the  reduction  should  be  by  means 
of  a  sei-oflr.  It  seems  to  have  been  the  intention  of  the  Legis- 
lature that  long  and  intricate  accounts  consisting  of  various 
items  should  not  be  tried  before  this  inferior  tribunal*  Upon 
the  investigation  of  a  case  arising  out  of  a  debt,  originally 
amounting  to  a  considerable  sum,  but  reduced  by  payments  be- 
low  5/.  many  nice  and  difficult  questions  might  arise.  The 
present  case  then  ;|a^s  within  the  exception  contained  in  the 
statute.  The  demand,  which  originally  exceeded  5/.  has  been 
re|du£04  by  a  particular  kind  of  payment  .    ,  t  >      % 

.  IIe^TU  J.  was  of  the  same  opinion.  ,,,       '' 

^  C^AMBRfi  J.  observed*  as  to  the  second  part  ,of  .therpio, 
t^at^ibe  terms  of  it  were  not  confounable  to  the  ^tatutq^  ^fy 
the  43  G^.  3*  costs  are  given,  under  the  circumstances,  ^tate4 
i^,  tl^e  act,  to  the  defendant ;  but,  in  the  present  case,  jthe  ru^e 
is^  that' the  defendant  may  be  excused  frop  the  paynief^t  oj^ 
costs. 

Rule  discharged. 
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• '    '  Ball  v.  Adrian. 

^  I  \B£  (plaintiff  went  to  jimema  before  the  cause  of  this  action  If  anaccloiib« 


Nmh9». 


{'  •  . 


arosoy  leaving  a  power  of  attorney  to  dispose  of  her  effects  oot'tltekiMlirr 
iNtfe  to  one  Gnej^  who  employed  the  defendant  to  sell  some  Mpoftbe 
goods*  by  auction^  and  directed  this  action  to  be  brought  for  the  u^^Um 
pfooeeds.    The  defendant  had  obtained  a  rule  ni$i  that  the  ^?|J^'_^ 
piointiff  might  give  security  for  the  costs,  and  that  the  plain-  oium  tecvity 
tiflTs  attorney  night  produce  the  authority  under  which  he  sued^  &^!I^!!S?tiiie 
The  Court  discharged  that  part  of  the  rule  which  required  the  putqftiM 
production  of  the  authority »  but  as  to  the  security  for  costs^  ^ 
mode  the 

Rule  absolute. 


>  i ) 


SCHOLEY  and  Another  v.  Hansbll  Powbll.  Kn.tB. 


T/' AUG H AN  Serji.  opposed  the  discharge  of  the  defendant,  NotSoeofsp- 
an  insolvent  debtor,  on  the  g^und  that  his  notice  was,  ^H^^Cimtt 
**  tbat  he  intended  to  petition  his  Majesty*s  Court  of  King^s  ^^cliarge 
B^nch  for  relief."    The  Court  were  at  first  inclined  to  think  is  not  curad 
(h^  Irregularity  was  cured  by  the  plaintiff's  appearing  to  op-  &?J^22l- 
pose  him ;  but  on  the  consideration  that  he  would  certainly  have  Ms  SSm^ 
heen  discharged  if  the  plaintiff  had  not  appeared,  they  re^ 
manded  the  prisoner. 


E2 
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!»».(«.  Lkvy  r.  Haw. 

The  defendant,  HPHIS  cause  was  tried  before  Mansfield  C.  J.  at  llie  Sitlings 
ii"onf^bST«r-  after  last  Tmiitif  term,  at  Guildhall.      The  declaration 

ingprociwdl  stated.**  that  the  plaintiff,  at  the  special  instance  and  request 
onboard  the  of  the  defendant,  had  retained  and  employed  him  to  procure  for 
ship  IT.  form     jjj^^  ^^  gj^jj  plaintiff,  a  certain  person  to  serve,  as  a  seaman  or 

particular  voy-  *^  *         ,  111',$' 

age,Teeeired  mariner,  in  and  on  board  of  a  certain  ship  or  vessel  called  the 
tiff4Min«I?*  WalthamstOTV,  in  and  npon  a  certain  voyage;  that  the  defend- 
and  ftfterwardt  ^ut.  In  pursuance  of  such  retainer,  had  procured  and  provided 
by  "which  he'  one  Thomas  Dorihy  to  sail,  as  such  seaman  and  mariner  as 
engaged*' to      aforesaid,  in  and  on  board  the  said  ship  or  vessel  in  and   upon 

pay  the  plain-      ,.,  111  r  ^       o       •  • 

tiflr4gaineaaif  the  said  voyage ;  and  that  thereupon,  afterwards,  4c.  in  consi- 
theiaid  D. «     deration  that  the  said  plaintiff,  at  the  like  special  instance  and 

Metanan,  did  not  *  ^    ^ 

proceed  in  the  request  of  the  same  defendant,  would  pay  to  him  a  certain  sum 
the  intended*"  of  money,  to  wit,  the  sum  of  4/.  45.  of  lawful  British  moneVf 
voyage-"    It     for  his  trouble  in  that  behalf,  he  the  :>aid  defendant  undertook^  - 
that  D.wainot  ond  to  the  said  plaintiff  then  and  there  faithfully  promised  to 
a9eainan,and    p^y  jjj^jj  ^|jg  ^^^j  plaintiff  4/.  45.  in  case  the  said    Thomas  Dor- 

the  captain  of     *^   -^  ...  «. 

tiielT.nAised  thy  did  uot  proceed  in  the  said  ship  or  vessel  called  the  Wal- 
The  caurt  lidd  ^hamstoxi?,  in  and  upon  the  said  voyage ;  that  the  plaintiff,  con- 
thut  the  above  fiding  in  the  said  promise  and  undertaking  of  the  said  defen(|- 
anMMuittoan  Ant,  afterwards,  i^c.  at  the  like  special  instance  and  request  of 
undertakinpon  ^jj^  ^^xA  defendant,  did  then  and  tliere  pay  to  him  the  said  sum 

the  part  of  the  ,  ,  *"    ^ 

defendant,  that  of  4/.  45.  for  liis  trouble  }Ti  and  about  the  procuring  the  said 
muu^waT  Thomas  Dorthif  to  serve  as  such  seaman  as  aforesaid,  and  that 
merely  *  ttipo-  he  the  said  defendant  tlien  and  there  had  and  received  the  same 
penonalKr"  ^^  ^^  ^^^^  plaintiff;  tliat,  although  ^the  said  ship  or  vessel  after- 
^'^  wards,  ^c.  did  proceed  on  the  said  voyage ;  and,  although  the 

defendant  had  plaintiff  always,  from  the  time  of  making  the  said  promise  and 
undertaken  to    undertaking  of  the  said  defendant,  until  and  at  the  said  time 

procure  a  sea-  °  ^  ' 

roan,  whether  when  the  said  ship  or  vessel  so  proceeded  on  the  said  voyage, 
clrcu^tancer  ^^  ready  and  willing  to  accept  and  receive  the  said  Thomas 
the  4  guineas  Dor/Ay  in  and  on  board  of  the  said  ship,  and  to  permit  him  to 
pllintiff could    proceed  therein  on  the  said  voyage,  yet  that  the  said  Thomas 

iiare  been  re-    DoHhu  did  not,  nor  would,  proceed  in  the  said  ship  in  and  up- 
covered  upon  '  ,  ^ 
account  for        on  the  said  voyage,  but  wholly  refused  and  neglected  so  to  do, 

lIITd  Sod*ed  to  ^"^  therein  wholly  failed  and  made  default/'  It  then  stated  the 
his  me.  refasal 

[  66  ] 
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refusal  of  the  defendant  to  paj  to  the  plaintiff  the  aforesaid  soni        1807. 
of4/-4».  according  to  the  form  and  effect  of  hi»  said  promise,       "7    ~ 
&c.    The  declaration  also  contained  the  asnal  coants  for  moner         '  ^ 
lent,  money  had  and  received,  &c.     The  defendant  pleaded  the        Haw. 
g-eneral  issue.     The  evidence  offered  for  the  purpose  of  esta- 
blishing the  contract  between  the  parties,  was  a  written  note 
or  memorandam^  by   which  the  defendant  promised  to  pay  the 
plaintiff  four  guineas  **  i{  Dortky,  a  seaman,  did  nut  proceed 
in  the  Walthamstoto  npon  the  voyage  to  which  she  was  then  des- 
tined."    Dorthj/  was  sent  on  board  tfte  vessel  at  Gravesend»    It 
was  immediately  discovered  that  he  was  not  a  seaman,  and  the 
captain  refused  to  receive  him.     Upon  this  /)o77//y  said,  "  here 
I  am  ready  to  go  ;  if  yon  won't  take  me,  I  can't  help  it.^    He 
iras  afterwards  put  on  shore,  and  the  defendant  promised  to 
pay  the  plaintiff  the  four  guineas  upon  his  arrival  in  Loudon. 
It  was  objected  upon  this  evidence,  thiit  the  breach  of  the  con- 
tract was  not  proved  as  laid  in  the  declaration,  and  ^hal  the 
plaintiff  must  therefore  be  nonsuited.     On  the  other  side  it  was 
contended,  tliat  the  defendant  had  undertaken  to  procure  a  $ea- 
fnan,  that  he  had  not  performed  his  undertaking  in  this  respect, 
and  that  the  plaintiff  was   therefore  entitled  to  recover  the  four 
guineas  upon  the  count  for  money  had  and  received,  the  consi-     [    67    ] 
demtion  for  the  payment  having  failed.     A  verdict  was  uUl- 
.ruately  taken  for  the  plaintiff,  with   liberty  to  the  defendant  to 
move  tliat  a  nonsuit  might  be  entered. 

Accordingly  »  rule  nisi,  for  that  purpose^  having  ^been  ob- 
tained npon  a  former  day,  • 

V^nghan  Serjt.  shewed  cause.  The  defendant  undertook  to 
procure  a  seaman  to  serve,  for  a  particular  voyage,  on  board 
the  Walthamstow,  He  received,  from  the  plaintiff,  four  gui- 
neas fo^  his  trouble.  It  afterwards  appeared  that  Dorthy,  the 
person  provided  by  th^  defendant,  was  not  a  seaman,  and  the 
captain  iliereforo  refused  to  receive  him.  The  consideration 
fur  the  four  guinocis  paid  to  the  defendant  has  wholly  failed,  and 
the  plaintiff  is,  consequently,  entitled  to  recover  back  this  sum 
upon  the  general  count.  In  the  case  oi  Giles  and  Others  v.  Ed- 
%Dard$y  7  T.  li.  181.  the  plaintiff  had  paid  twenty  guineas  upon 
a  sp^ial  agreement  relative  to  the  sale  of  wood.  The  defend- 
ant had  neglected  to  perform  his  part  of  the  contract,  and  the 
plaintiff  was  permitted  to  recover  back  the  twenty  guineas  as 
money  had  and  received  to  his  use.  It  was  objected  that  the 
contract  was  still  open ;  but  the  learned  Judge  {Lawrence),  who 

tried 
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I807r      tried  the  cauBe,  wa«  of  Qpiuion  that}  Vaa-.itwu^.owiDgtothe 

'T       '     fault  anfi  negligence;  of  the  defendant  that  the.  cwU^o%  which 

^^         was  entire,  waa  not  carried  into  e^ecutipn,  tiie  plfuntiiir^  y[ere 

Haw.       at  liberty  ta consider,  the  contract  at;an  ead^^and.  re^pvier  ^^W^ 

the  money  they  bad  paid,  the  ooosideration  having  iailedp''  >Che 

same  reasoni&g  will  apply  in  the  present  instance.    TSie.pon^i^ 

deration  has  failed^  the  defendant  has  not  prooored  a  ^aman, 

and  the  plaintiff  is,  therefore,  entitled  to  regard  the  contract  as 

at  an  end.     In  this  case  too  the  defendant  consented  that  the 

agreement  should  be  resclbded.    He  admitted  that  he  had  not 

£   68   J    performed  his  engagement,  and  promised  to  repay  the  money 

upon  his  arrival  in  London, 

Best  Seijt.  contri.  It  is  material  to  consider  the  nature  of 
this  agpreement.  The  defendant  promises  to  pay  the  plaintiff 
four  guineas  if  Dorthy,  a  seaman,  does  not  proceed  upon  a  cerr 
tain  voyage.  It  is  admitted  that  there  is  no  ground  for  im- 
puting the  breach  stated  in  the  declaration.  It  is  supposed, 
however,  that  the  defendant,  by  this  agreement,  undertook  to 
pay  the  four  guineas,  not  only  if  Dorthy  should  refuse  to  pro- 
ceed on  the  voyage,  but  if  he  should  prove  not  to  be  a  seaman. 
But  this  was  not  the  object  of  the  contract,  which  was  intended  *" 
merely  to  secure  the  personal  service  of  Dorthy,  Admitting, 
however,  the  construction  contended  for,  still  the  plaintiff 
could  not  recover  on  the  general  count.  The  only  question  in 
these  cases  is,  whether  the  agreement  between  the  parties  be  a 
subsisting  agreement.  For,  if  the  contract  be  still  in  force,  it 
is  clear  that  the  plaintiff  cannot  recover  upon  the  count  for  mo- 
^  ney  had  and  received  to  his  use.  The  defendant  here  promises 
to  pay  a  sum  of  money  to  the  plaintiff  in  a  certwi  event ;  that 
event  is  supposed  to  have  occurred,  but  the  money  has  not 
been  paid.  It  is  evident,  therefore,  that  the  contract,  which 
is  for  the  payment  of  the  money,  still  continues  in  operation ; 
and  it  is  upon  this  contract  alone  that  the  plaintiff  is  entitl/ed, 
if  at  all,  to  recover.  But  is  supposed  that  (he  defendant  has 
himself  put  an  end  to  the  contract  by  promising  to  pay  the  four 
guineas  upon  his  arrival  in  London.  This  offer  cannot  affect  the 
contract ;  it  only  proves  that  the  defendant  thought  he  was 
bound  to  return  the  money.  Neither  was  it  in  the  defendant's 
power  to  rescind  the  agreement;  the  assent  of  the  plaintiff  would 
also  have  been  necessary  for  that  purpose.  Smith  v.  Field, 
[  ^  ]  5  T.  12. 405.  But  the  plaintiff,  far  from  assenting  to  this,  has 
considered  the  contract  as  still  subsisting  ;  he  has  declared  upon 

it; 
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It;  kna?irFli«(rik(I'|9f^ve(yfbe  biWdi'sttoed  in  tli^  dedoratiofi,        i80;. 

'¥:  Baf^Wil '^4'Trj 'JR. ^ISar.^  ik&c6MrMt  mii  fc|i ^On  ^hnS} ^md -*e 
^Mej^'^ltiftli^Mbv^li^Mf Iff  ^  ad^^Udbiir ^M6t*\;dJilM^^te       Haw. 
'^  WiWMt  d6to«MbMidib?'  9Wif ^atfMMdt^  b^  fb^i<Cbtf< 

4iie'totfMct  bM  6«M  Mill  b^ettf;  » imli^«^  «jfi>^tffy 

''i«A^J'<  Tfc6^  siAie  bbscjttatidtf '  Win^lfjll^l;^  461ftfe  ^h^^  of  Oiks 
timfG^hersv.  Edwards.  The  plaintiff  bad  there  pot  *»  etid  to 
tb^  ctmtracty  vhich  Ibe  Coriii  held  Mrteaa  entitled  to  do  in  con- 
seyjftftticfe^bf  Hie  def^danfs  defanlt.  In  Co^kt' ^. -Mumtone^ 
1  a.  R,  851.  it  was  determined  that  the  plaintiff  coald  not  re- 
eoTl^,  npon  the  general  6ount,  the  sum  which  bad  been  paid  as 
'eitnediy  to  the  defendant,  because  the  contract  slill  continued 
ib  force.  Where  there  is  a  special  contract  the  defendant 
irn^bt  to  have  notice  by  the  declaration  that  he  is  sued  upon 
itktX  dobtract,  according  to  Lord  Mansfields  observation  in  the 
case  df  Weston  r.  Downes. 

I         ^  Cur.adt.vuU. 

^'Tlfe  opinion  of  the  Ck^urt  was  now  delivered  by 

^  ''MJiiKSFtBI/D  Ch.  J.      It  is  stated  in  the  declaration,  that 

^  ili^  iJMintiff  was  willing  to  receive  Dorthy  on  board  tlie  fVal- 

^IfUfMHi&w,  9ind'  to  permit  him  to  proceed  therein  on  the  said 

^fe^k,  bfit  tbat  Dorthy  did  not^  nor  w^iild,  proceed  in  the 

^nsdd  vessel  upon  the  said  voyage,  but  wholly  refused  and  neg- 

leeted  so  to  do.**    It  appeared  however,  upon  the  trial,  that 

Ihyrtfky  mas  willing  to  go,  but  the  captain  refused  to  receive 

Intti'    UpdB  that  part  therefore  of  the  case  there  wai^  an  end  of 

M  action. '  '-  It  is  contended,  however,  that  the  plaintiff  is  en- 

^fled'tb  ^  Yerdici  upon  a  supposition  that  thore  was  some  other      [   70    ] 

4i(Mhfeel'bf^tWeen  the  {Parties,  namely ^  a  general  contract  to 

<Mldi:toe^'setiraan  ;  and  that,  as  the  defendant  did  xiot  procure 

itikMAn;  die  plaintiff  is  entitled  to  claim  the  four  guineas  as 

iHMri^^ba^  and  received  to  his  use.     But  it  is  sufBci^nl,  to  ob- 

iMsrV^^aS  lio^^denoe  was  given  of  such  a  oontract.    The  only 

m^di^ti^  'tt^ed^,  jas  ticv  the  agreement^  was  a  hote^  in  which 

Ha^  d4fj|j4imt 'p^oMfised  to  pay   the  plaintiff  four  guineas,  if 

"^iBftftft^f^iA^sedmtin, '  did  not  proceed  upon  the  voyage. ^  It  seems 

^'tiA4U^betknitmA^Bi66d  between  them  that  2>o)«^Aiy  was  asea- 

<bk^  ^daH'thatthoipbiintiff  required  was  Some  security  that 

%6  sbfklldprnd^^  upon  the  voyage.  It  afterwards  indeed  turned 

''■('■  •«■•.•         '     •   ■         out 
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1807*       out  that  Doriky  was  not  a  seaman  ;  but  no  evidence  was  offered 

,  prove  that  the  defendant  had  ande-rtaken  to  procure  a  seaman, 

!«.  and  there  is   therefore  no  ground    to  support  the  action  for 

lUw.       money  had  and  received.     It  is  not   necessary  to  say  what 

judgment  the  Court  might  have  given  if  such  a  contract  had 

been  proved*    It  is  sufficient  la  observe  that  the  agreement  in 

this   case  rdated  only  to  the  service  of  Doriky,  and,  as  no 

breach  of  this  agreement  was  proved,  judgment  of  nonsuit  must 

be  entered. 

Per  Cnriam.  Rule  absolute. 
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SERJEANTS*  .INN, 

Novem&er  30. 

The  King  v.  Jambs  Bullock. 

^T^HE  prisoner,  a  bankrupt,  was  tried  at  the  Old  Bailey  ses-  The  great  seal 
sions  in  September  1807,  before  Heath  Justice,  upon  (a)  an  t£^^, 
indictment  framed  in  pursuance  *  of  the  stat.  5  Geo.  2.  c.  30.  i.  1.  destroyed,  and 
"  for  concealing,  removing,  and  embezzling  personal  property  ^of^c^ 
*'  to  the  amount  of  20/.,  with  an  intent  to  defraud  his  creditors."  United  King- 
The  commission  of  bankrupt  produced  upon  the  trial  was  en-  Bntmn  and 
grossed  on  a  treble  sixpenny  stamp,  and  was  granted  under  the  '^^^  ^  ^ 
great  seal  of  ^e  United  Kingdom  of  Great  Britain  and  Ireland,  union  with 

IrtUmdt  to  leal 

such  matters  as 

before  issued  under  the  great  seal  of  Great  Britain,    Where  a  statute  made  before  that  uidon  directs 

an  instrument  to  Issue  raider  the  great  seal  of  Grtat  Britaxn,  it  now  properly  issues  under  the  great 

seal  of  the  United  Kingdom. 

And  if  it  be  alleged  in  pleading,  that  an  instmment  issued  under  the  great  seal  oi  Great  Britam,  and 
eridenee  be  ^ven  of  an  instrument  issuing  under  the  great  seal  of  the  United  Kingdom,  this  is  no 
variance. 

The  Stat.  46  G.  3.  e.  135.  s.  S»  which  makes  a  docket  notice  of  a  prior  act  of  bankruptcy,  does  not 
make  it  froof  of  a  prior  act  of  bankruptcy,  nor  proof  of  a  prior  debt  sufficient  to  sustain  a  com- 
mission. 

It  is  not  sufficient,  in  order  to  invalidate  a  commission  of  bankrupt,  to  prove  a  prior  act  of  bank- 
nipt«nr,  without  also  proving  a  pripr  debt  sufficient  to  sustain  a  commission. 

It  IS  not  competent  for  a  baukrupt  to  set  up  a  former  act  of  bankruptcy,  in  order  to  Invalidate  bis 
commission. 

Semb,  That  commissioners  of  bankrupt  may  receive  evidence  of  the  act  of  bankruptcy  from  a  creditor 
who  seeks  to  prove  under  the  commission. 

Or  at  least  if  they  do,  after  evidence  aliunde  of  the  act  of  bankruptcy,  proof  that  the  commissioners 
declared  the  bankrupt  to  be  such  on  the  creditor's  evldeiice,  will  not  disprove  the  allegadon  that  he 
was  *  daly  declared  a  bankrupt." 

An  imtrument  issuing,  (as  a  comnussion  of  bankrupt,)  under  the  great  seal  of  the  empire,  is  not 
sQch  a*'  process  or  mandate  issuing  under  the  seal  of  the  Court  of  Chancerv,"  as  is  subject  to  the  stamp 
imposed  by  44  6.  3.  c.  98.  $eked,  1.  upon  instruments  of  the  latter  denomination. 

•[  78   ] 

(a)  Heath  J.  remarked  that  some  victcd  by  judgment  or  inforroa- 
editions  of  the  Statutes  do  not  giye  tion/'  but  that  in  the  parliament 
this  act  correctly,  having  in  «.  1.  roll  the  words  are  **  by  indictment 
the   words  ^*  being  thereof  con-     or  information." 

It 
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IB07.        it  was  in  proof  that  the  only  evidence  "plMdtic^  b«>fol^  'the  bom  - 

tHIk  mi^sioners  of  the  act  of  bankraptcy;  ^trhick  the  fi^S6tik<"  had 

^^  commiited  by  departing  from  his  dw^ting^^ni^  abbtrt  th^  !ts< 

BuLiacK.    of  May  1807,  was  that  of  Wm.  Briani,  'wbii^^as  af  ertWIIt^  at 

the  time  of  giving*  his  testimony^  and  afterwntds  proved  bikldbbt 

under  the  commisMon^  and  thbttbe^ eomkrihsiofl^  ti]p^1ii&^i^<yfe 

evidence  declared  the  prtsoneir  a  bankrnpt.    It  was  also  tii  (k^of 

th{|t  the  prisoner  had  absented  bimscJf  froni  his  dwellin^-'b^ilQ^e 

to  delay  his  creditors  <io  the  10th  of  Jii/jf1806,  and  that  fhc 

debt  on  which  the  preseikt  eommission  issued  did  not  b^omo 

dne  to  the  petitioning  creditor  till  after  the  30th  of  Ju/j/  1806  ; 

that  on  the  90th  of  July  1806  one  Hudson  Jthinsofi,   ft  nephew 

and  clerk  of  the  prisoner,  struck  a  docket  againirt  him,  but  no 

oommission  was  ever  issued  thereon.    On  behalf  of  the  prisoner 

it\ras  contended  that  by  the  stat.  46  Geo.  ^.  c.l95.  5.8!  this 

.  docket  was  not  only  notice  to  the  petitioning  ereditok-/  but  was 

also  of  itself  conclusive  ciyldence  of  a'  prior  act  0^  bankifttptcy 

and  of  a  prior  debt  sufficietit  to  sustain  a  commtdsiou/  but  the 

Court  at  the  tria!  faeld  otherwise ;  this  gi^und  wais  agaih^'trfod 

ill  the  subsequent  arguments,  but  abandoned  upoA  an  lAtika- 

tion  from  the  Court  that  it  was  not  tenable,    l^he  pri^dnier  wats 

found  guilty/  and  received  sedteitbe  of  death,  btit  exedtitfotk' Wlis 

respited  at  the  instance  of  Heath  J.  until  the  opinions  of  the 

.    .  ,  Judges  could  be  had  upon  s^veieal  objections  which  were'taketi 

on  behalf  of  the  prisoner.    The  case  was  argued  before^  ielevert 

.,    .    Judges,  (Rookf  absente,)    The  o»ly  four  objectioBs  now  tilled 

[   73   ]      upon,  "jvere  the  fpllowiug,  two  of  which,  namely,  the  fir^' 4nd 

•  'third^  afieoted  the  sufficiency  of  the  proof  given  upon' tiie  tritll  i 

,    ,     .  .  the  other  two  impeached  the  validity  of  the  commissioii,  ^ 

which  the  indictment  was  grounded.     It  was  cetttenderf,  '   '  ''•« 

1st,  That  the  prosecutors  had  failed  to  prove  a  materilEil  kllek 

gatiott  averred  in  every  count  of  the  indictment,  namety,*-  thit*  a' 

*^  commission  of  bankrupt  under  the  great  seal  of  Great  Bfittiih 

**  was  in  due  manu^r  awarded,"  and  that  this  variance  w^  faHA  t 

or  if  it  was  no  variance,  then  that  the  allegation  was  errok*  alp^- 

rent  on  the  faoe  of  the  indictmeut.  :  •     >   u 

2dly,  THiat  evidence  having  been  given  of  an  act  bf  bihk- 

ruptcy  prior  to  the  petitioning  creditor's  debt,  the  coriirtiissloil 

of  bankrupt  was  void.  .   is    i  >'i     • 

Sdly,  That  the  evidence  failed  to  proved  a  tnfaterial  a}Iegat}<Mr 

contained  in  the  two  first  counts  of  the  indictmfcnt,'**  lliat4h^ 

*'  commissionerB  did  in  due  manner,  and  updn  good  proof,  upoti 

**  oath 
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oath  then  and  there  taken  before  them,  find  that  the  prisoner 
"  did  become  a  bankrupt;''  and  a  material  allegation  in  the  two 
last  oannts^  *'  that  the.  prisoner  was  in  doe  manner  fband  and 
^'  declared  a  bankrapf 
.  .4ftUy»  iXhat  the^  commissicm  was  void,  not  being  marked  with 
tiie  stamps  required  by  the  several  flta«p  .acts. 

Holroyd^  for  the  prisoner.     The  stat.  13  Eliz^  e.  7.  s.  2. 
anthoorizea  the  liord  :Cban€ellor  to  name  commissioners  by  a 
commission  nnder  the  great  seal  o{  England,    The  great  seal  of 
England  was,  at  the  time  of  passing  that  act,  the  seal  of  the 
empire^  the  king's  seal,  the  c/tft^  regsi,  2ImL5Si..   It  was 
t|ie  intention  of  that,  and  of  all  the  subsequent  statutes,  that 
llie  commission  should  be  awarded  under  the  seal  of  tiie  empire. 
The  great  seal  otEmgUnd  continued  to  bear  that  oharaoter  till 
flie  statute  for  the  Union  with  Scotland^  when  the  great  seal  of 
Great  Britain  was  substituted,  and  commissions  were  thence*    [   74    ] 
Ibrward  to  issue  under  that  seal.    As  the  empire  has  been  od* 
lorged  from  time  to  time,  the  seal  of  the  empire  has  acquired  a 
■i^w. denomination;  and  since  the  union  with  Ireland^  the  great 
seid  of  the  United  Kingdom  of  Great  Britain  and  Ireland  is,  by 
consequence  of  law,  become  the  claivis  regni ;  and  those  instm^ 
ments  which  formeriy  derived  their  authority  from  tbe  great  seal 
oif  Engkmd,  must  now  pass  under  the  great  seal  of  the  United 
Kingdom.     It  is  true,  the  statute  for  the  union  wi&  Scotland 
has  some  express  regulations  for  this  purpose,  which  are  not 
inserted  in  the  act  for  the  union  with  Ireland,    By  the  staL 
S  jlnM,  c.  8.  art.  24.  **  there  shall  be  one  great  seal  for  the 
United  Songdom  different  from  the  great  seal  then  used  in  either 
kingdom/'  and  a  g^eat  seal  in  Scotland  is  directed  to  be  k^t 
and  used  in  all  things  relating  to  private  rights  or  grants.    Bat 
the  fGormer  part  of  this  provision  was  unnecessary,  for  as  the 
whole,  became  one  kingdom,  the  great  seal  would,  without  this 
enactuBent,  by  a  necessary  consequence  of  law,  have  become  the 
lull's  great  seal  of  the  whole,  and  not  of  any  part;  it  must  be 
stiU  the  clavii  regnL    By  5  G.  2.  c.  30.  s.  1.  the  commission  was 
directed  to  issue  under  the  great  seal  of  Great  Britain,  which, 
at  the  time  of  passing  that  act,  was  the  great  seal  of  the  empire. 
Tbe.^at.  39&43  Geo. 3.  c.  67.  $.1.  for  the  union  of  Great 
Britain  and  Ireland,  assumes,  that,  without  any  express  provi- 
Sioii  the  great  seal  would,  after  the  union,become  the  great  seal  of 
the  United  Kingdom,  and  that  those  matters  which  before  passed 
under  tbe  great  seal  of  Great  Britain  would  thenceforth  pass 

under 
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l^^       Jfffder.  iJfffi  gre^  seal  pf^  the  United  Kingdom.    In  the  4th  article 
j^     ^  ■       it  is  enacted,  that  the  proclaniations  for  holding  all  future  ppr- 
*^^  '  ^     lif^mfmta  shall  issne  under  the  great  seal  of  the  United  King- 
BAji^Bf.    dpip.    Section  3.  contains  an  express  provision,  that  the  ^ing- 
may  cpntmuQ  to  use .  the  pid  seal  of  Ireland  within  that  part  of 
[   7^  J    tpe  United  Kingdom ;  but  no  such  power  is  given  to  continue 
tbe  |ase  of  the  old  seal  of  Great  Britain.    Without  this  provi* 
non,  the  king  could  not  now,  by  virtue  of  his  prerogi^tive,  use 
m  separate  great  seal  for  Ireland,  being  part  of  bis  kingdom, 
any  more  than  he  coold  use  a  separate  great  seal  for  any  part  of 
Scotland,  or  for  any  county  in  England',  and  as  Great  Biitainis 
now  only  a  part,  he  could  now  no  longer  use  a  separate  seal  for 
^    Great  Britain.    If  this  be  so,  there  is  an  important  variance 
between  the  indictment  and  the  commission  proved ;  for  it  is 
averred  to  be  under  the  great  seal  of  Great  Britain,   and  it  fs 
proved  to  be  under  the  great  seal  of  the  United  Kingdom.   Tlio 
^estion  will  not  be  affected  by  the  circumstance  that  subse- 
quent statutes  have  miscalled  the  great  seal.     It  still  reliiains 
tbe  great  seal  of  the  United  Kingdom ;  and  every  allegation  in 
pleading,  espeeially  in  an  indictment,  must  be  stated  according 
to  its  strict  legal  import,  and  must  be  proved  with  equal  strict- 
ness.   It  is  true  that  though  a  statute  gives  inaccurate  names  to 
things,  if  the  Courts  can  discover  its  meaning,  they  will  i^o 
expound  it,  as  to  give  force  to  the  intention  of  the  legislature; 
hut  that  rule  of  law  cannot  be  drawn  in  aid,  to  cure  such  a  vari- 
ance from  an  allegation  in  pleading,  as  this  is..    The  statute 
6  Geo.  2.  c.  30.  requires  the  commission  to  be  under  tho  great 
seal,  and  the  king's  grants  and  all  instruments  that  require  the 
gireat  seal,  must  in  pleading  be  alleged  to  be  under  the  gr,qat 
,    «eal.    2  Co.  10.     So  that  the  averment  cannot  be  rejected  as 
surplusage.     But  they  must  be  alleged  to  be  under  such  a  great 
seal  as  will  give  them  validity  :  such  was  anciently  the  great  seal 
nf  England,  afterwards  that  of  Gr^/it  lir/tai;i,  and  now  thai  of 
the  United  Kingdom.     Tlie  allegation  is  a  material  one,  be- 
cause to  the  great  seal  such  instruments  owe  all  tlieir  authority. 
Expressio  uintis  est  exclmio  a/terius  ;  and  the  indictment  shews 
this  commission  to  have  issued  under  the  great  seal  of  a  part  t>f 
I    '^^  ]     the  United  Kingdom  only,  not  of  the  whole,  under  a  seal  there- 
fore which  can  give  it  no  validity.     If  the  great  seal  of  Ireland, 
or  of  a  particular  county,  or  of  any  other  part  of  Ihe  kingdom, 
were  averred,  it  would  not  be  proved  by  evidence  of  the  great 
seal  of  tho  United  Kingdom ;  neither  is  the  allegation  of  the 
seal  of  Great  Britain  proved  by  that  evidence.  Therefore  cither 

the 


IN  TUB  I^ORTY-EICHTrf  YeAR  OP  GEOHGFE  III.  W 

the  indictment  is  erroneous  dn  tlie  face  of  it;  or  the'commis^foh        ld()7*. 
set  outis  noitpfove({.  -T    ^""71 

Seconuiy*  it  was  provetf  at  the  trial  itat  aii  act  of  bank-  ^^ 

ruplcy  was  committed  before  the  petitioning  creditor's  debt  BxitKi^i. 
accrned  :  and  evidence  was  offered  that  otiier  'debts,  snflSckffit 
to  sustain  a  comfuission,  subsisted  at  the  time  of  the  former  alit 
of  bankruptcy.  [Heath  J.  No  such  evidence  was  tendered'; 
fior,  if  it  had  been  tendered,  would  it  have  been  receivl^d.] 
Consequently  the  prisoner  was  disabled  to  contract  a  debt  witfi 
the  petitioning  creditor :  there  was  no  such  debt  existing,  and 
the  connnission  is  llierefore  \Oid.  This  was  sonileci  in  1736  by 
Inird  Talbot^  Chancellor,  in  De  Goles  v.  Ward.  Forrester  243. 
S.  C.  1  Cooke's  Bank.  Laics  2ff.;  and  though  that  decree  was 
afterwards  reversed  in  the  House  of  Lords,  yet  the  reason  which 
the  Judges  assigned  for  the  reversal  was,  that,  "  as  theconnnis- 
sioQ  issued  when  the  old  statutes  relating  to  banlcrupts  were  in 
force,  thay  bad  considered  it  on  the  foot  of  those  old  statutes  {a^ 

So,  in  the  case  of  TmV  parte  Wainman,  21st  October  1788,  [  77  ] 
1  Cooke  27.  the  "Lord  Chancellor  said,  that  tUe  Judges  would 
**  have  been  of  another  opinion  in  De  Goles  v.  Ward,  if  the  cas^ 
had  arisen  on  the  act  of  5  G.  2.;  for  by  that  act  the  bankrupt  is 
to  be  discharged  of  those  debts  only  which  had  accrued  before 
the  act  of  bankruptcy  was  committed,  and  a  creditor  can  prove 
those  debts  alone,  of  which  the  bankrupt's  certificate  will 
discliarge  him ;  and  therefore  no  creditor  can  be  received  t6 
prove  under  the  commission,  unless  bis  debt  was  subsisting  when 
the  act  of  bankruptcy  was  committed.  The  prisoner  was  alreacfy 
a  Ixmkriipt  when  the  petitioning  creditor's  debt  was  incurred. 
[ffeathlf.  How  does  it  appear  that  any  debt  subsisted  at  tlie 
time  of  the  prior  act  of  bankruptcy,  which  would  have  enabled 
a  creditor  to  petition?    To  make  a  man  a  bankrupt,  there  mnst 

(a)  There  is  aomo  difficulty  in  of  the  original   items  in  ihe  ac- 

uaderstanding  the  reason  assigned  xrount,  for  the  balance  of  which  tbe 

bjr.tboRpoE^r;  for  the  SG€q,2*  note  of  7th  July  was  given,  bad 

£*3Qc  2^tacJied  from  the  14th  of  accrued  before  24th  Matf   1729, 

Ma^  1729>  but  the  pctitioniog  ere-  and  that  the  commission  was  sus- 

di^r^f  debt,    wb^ch  wiu  upon  a  taincd  upon  the  proof  of  some  of 

note  giyon  for  the  balance  of  an  those  items,  if  the  reporter's  state* 

account,   accrued,   as  it  appears  nient  and  the  whole  tenor  of  the 

from  4  Brown.  Pari.  Cas.  324.  on  argument,  did  not  scom  to'  confihc 

7th  Julj/ 1/30,  and  the  commission  the  proof  expressly  to  thendfc  of 

issuecl  on  20ih    A^oi'.  1730.      It  the  7th  Ji/y  1730. 

might  s^p<^dr '})tob^b!^  that  some  ' 

be 
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1^07.       be  circumstances  lukder  which  a  commission  might  issae,  and 
«.j    -4,  these  cannot  be,  nnless  there  subsists  a  petitioning  creditor's 

^^  dbbt.]    In  Toms  v.  Mytton,  2  Sir.  734.  a  commission  was  held 

BuLLock.  v^i'd  because  an  act  of  bankruptcy  was  proved  to  have  taken 
•place  before  the  petitioning  creditor's  debt  accrued.  [Lord 
iEllenborough  C.  J,  It  doe^  not  in  that  case  appear  but  that  a 
previous  debt  was  proved  upon  which  a  commission  might  issue, 
and  that  this  is  included  in  the  reporter's  expression  that  he 
"  WAS  a  bankrupt.'']  In  2  Sir.  1042.  Ambrose  v.  Clendon,  S.  C. 
Analy.  Cas.  B,  R,  temp,  Hardw.  267.,  the  same  point  was  deter- 
mined, and  the  commission  there  was  supported  only  upon  the 
simple  contract  debt  which  subsisted  before  the  first  act  of  bank- 
ruptcy, and  which  was  held  not  to  be  extinguished  by  subse- 
quently accepting  the  bond  of  the  bankrupt. 

3.  The  prisoner  was  not  **  upon  good  proof  found  to  be,  and 
duly  declared  a  bankrupt."    The  same  proof  was  necessary  be- 
fore the  commissioners,  which  is  required  in  any  other  court  of 
[   78  ]    eriminal  jurisdictipn.    The  witness  on  whose  testimony  the  pri- 
soner was  declared  a  bankrupt,  rendered  himself  competent 
before  the  trial  by  releasing  his  rights,  but  clearly  was  not  such 
a  witness,  at  the  time  when  he  gave  his  evidence  before  the 
commissioners,  as  could  have  been  received  in  a  court  of  law. 
And  if  he  was  not  a  competent  witness,  the  prisoner  was  not 
"  upon  good  proof  found,"  nor  "  duly  declared**  a  bankrupt.  It 
is  true  that  the  stat.  5  G.  2.  c.  30.  5. 26.  directs  the  commis- 
sioners to  receive  affidavits  from  creditors  of  the  amount  of  their 
debtS)  and  5.  29.  seems  to  countenance  the  admission  of  credit- 
ors to  swear  viv&  voce,   by  enacting,  '^  that  persons  swearing 
falsely  shall  be  guilty  of  perjury;  and  the  25th  section,  which 
enacts  that  every  creditoi*  shall  be  at  liberty  to  prove  his  debt, 
may  perhaps,  by  the  aid  of  the  other  changes  abovcmentioned, 
properly  admit  the  like  construction :  but  these  statutes  make 
iil^  evidence  of  creditors  competent,  only  for  the  purpose  of 
dividing  the  property  among  themselves,  not  competent  to  sub- 
ject any  perspps  to  a  criminal  jurisdicUpn.     In  order  to  do  that, 
the  same  evidence  must  be  necessary  in  this,  as  in  alt  other 
cases.    [Lord  Ellenborough  C.  J.  The  statute  enables  the  com- 
missioners to  examine  ajl  persons.     Mansfield  C.  J.     It  never 
yet  was  asked  on  a  trial   at  law  founded  on  a   bankruptcy,, 
upon    what  evidence  the  commissioners  declared  the  man  a 
bankrupt.] 

4.  Ever 


[  79  ] 


4.  Ever  sipce  the  year  1726  it  has  been  the  practice  to  iasue        ^!Wt> 

The  f^i^^ 

^  ,      quired  for "  every  process  or  inaa-     Bullock. 

^ati^  ,  nimer  the  sqal  of  any  of  the  courts  at  Westminster,  &o. 
And  jof  tli^  denominatio^Q  i^  the  commission  in  question :  for  it 
iissues  under  the  seal  of  the  liigh  Court  of  Chanoery ;  but  tbfi 
3t^mp9^are  wanting  in  this  case,  which  are  imposed  by  the  sta- 
^Ite^'fe'C.  2. /c.35.  s.l.  and  23  G.  9.  ^.58.  $.  1.  on  "  every 
proc^<s  or  ipandate."  [Lord  EUenborviigh  C.  J.  Is  this  a  man- 
date ?  ()r  does  it  bear  the  seal  of  auv  Court  l  It  is  the  seal  of 
toe  kingdom.] 

"  Garney,  for  the  prosecution.  It  was  a  matter  of  especial 
legislative  provision  in  5  Ann.  c.  8.  that  the  greal  seal  of  Gre^ 
^r^/atn  should  thenceforth  boused  in  ail  cases  where  the  great 
seal  of  England  hsid  before  been  used.  It  is  not  demonstrated, 
nor  does  it  follow  as  a  necessary  effect  of  the  union  with  Ireland^ 
that  without  this  provision  the  great  seal  of  the  United  Kingdom, 
would  be  used  in  all  cases  where  the  irreat  seal  of  Great  Britaim 
was  formerly  used.  The  articles  of  union  with  Jre/^nJ  pursae 
tbe  act  of  union  with  Scotland  in  no  one  particular.  All 
tliat.can  be  gathered  from  394*  40  G.  3.  is,  tliat  the  great  seal  of 
the  United  Kingdom  is  spoken  of:  but  no  further  inference  caa 
be  drawn  from  that  circumstance,  than  from  the  mention  of  the 
great  seat'of  Great  Britain  in  many  statutes  subsequent  to  the 
oniof  with  Ireland.  41  G.  3.  c.  90.  s.  5.  mentions  the  gpreat  seal 
oi  EnAand  and  the  great  seal  of  Ireland,  41 G.  3.  c.  108.  ss.  1, 2^ 
the  great  seal  of  the  United  Kingdom.  In  43  G.  3.  c.  IGO.  s.  25.« 
^6^i  1*^0.96.  S.1L,  44G.3.  c.98.  page  193.,  45G.  3.  c.9L 
ff"i'.V'4i^;G;3.  c,54.,  46  G.  3.  c.80.  s.2.,  46^.  3.  c.  128. 
sSf  2.  5.  the  s^eat  seal  oi  Great  Britain  is  spoken  of  and  directed 
to  be  used.  There  is  in  fact  only  one  great  seal  used  in  Eng^ 
lani,  which  Is  the  great  seal  of  tlie  United  Kingdom.  The  old 
irreat  seal  oi  Great  Britain  was,  soon  after  the  union  with  Jre/an J, 
dest^y^  in  the  presence  of  the  Lord  Chancellor.  The  Admi- 
ralty Cpurts  have  since  the  union  sat  and  inflicted  sentence  of 
deatii  ty  vurtae  of  a  commission  issued  under  the  great  seal  of 
Great  Bmain^  and  it  would  be  strange  to  say  the  indictment  is 
vitiated  by  msing  the  expression  which  is  th?  language  of  so 
many  ^cts  of  parliament.  And  if  the  law,  sinee  the  Union,  con-  [  80  ] 
stroes  a  statutable  requisition  of  the  great  seal  of  Great  Britain 
to  mean  tlie  seal  of  the  empire,  and  to  be  substantially  satisfied 
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IWf.       bjr  Ihe  nse  of  the  great  seal  of  theUBited  Kingdom^  it  will  ap- 

ply  the  s^me  coDsimctioa  to  the  same  words,  when  found  in  an 

TboKing    indictment,  as  it  would  when  foUnd  in  an  act  of  parliament. 

BvL^OE^    Therefore  An  allegation  of  the  great  seal  oi  Great  Briimu  nvst 

be  considered  as  equivalent  to  an  averment  of  the  great  seat  of 

til^c  United  Kingdom ;  and  then  the  evidcaH:e  proves  the  allega^ 

tion,  so  that  there  is  no  variance.  .   •   i 

2.  It  has  been  the  invariable  practioe,  tba^  to.  ilnpeicba 
commission,  proof  must  be  given  of  a  petitioning  creditor's  debt 
subsisting  before  the  prior  act  of  bankruptcy.     If  a  mail  can  be«' 
come  a  bankrupt  without  a  subsisting  debt  to  support  a  commit 
sion,  all  the  bankrupt  laws  are  at  an  end ;  and  therefore  it  ib 
not  true,  as  asserted,  that  at  the  trial  a  prior  act  of  bsakroptey 
was  proved :  becjiuse  no  evidence  was  produced  of  a  debf^prior 
ta  the  bankrupt's  first  departure  from  hone.    It  is  deoided  by ; 
the  cases  of  Mercer  v.  IViae^  3  Esp.  N.  P.  216.  and  Pffriber  v.  - 
M4itviing,  referred  to  in  Doev.  Bwlcot^  2  £sp;  507.  fbat^itis 
not  competent  for  the  bankrupt  to  impeach  his  commission  ^by 
a  proof  o{  a  former  act  of  bankruptcy.    No  such  evidencte  pn^ 
bably  existed  here,  for  the  rwhole  transactioti  appears  'to  haii&' 
been  ffaadnlent:  the  docket  was  struck  by  ihe  altomey  bf  tile^^ 
bankrupt,  in  pursuance  of  instnictions  given  him  by  abo^,  %b<>  ^ 
was  the  bankrupt's  clerk  and  nepheiK^.  i    ' 

3.  As  to  the  third  point,  there  might  be  some  weight'  In  tl^e  ' 
argument  used,  if  the  prosecutors,  at  the  trial  cf  IhiiT'idUii^t- 
ment,  had  relied  on  the  proof  of  the  mere  act  of  die  tt^nr- ' 
missioners,  as  conclusive  evidence   of  the  act  of  bankrhpli^Jr:  * 
But  evidence  of  the  prisoner's  being  a  bankrupt  wttB  proOueeU' 
at  the  trial,  precisely  in  the  same  manber  as  if  no  pro^seedlogft^' 

[    81    ]    had  been  had  before  the  eommissioners.     Even  if  they  had'r^^ 
ceived  the  testimony  of  an  inadmissible  witness;    theXSomt*' 
coCild  not  call  for  a  disclosure  of  the  evidence  on  Whie6  Ub^r 
judgment  was  founded^  and  review  the  propriety  of  their  dkrc^^^ 
sion ;  because  the  bankruptcy  was  a  fact,  whidh  the  cbnHniiM'^ 
sionershad  competent  authority  to  determine;  and'-thiftOoitrt^ 
in  so  deing  woald  exercise  an  appellate  jurisdiction  in  matters 
of  bankrupt,  which  it  does  not  possess.     It  was  proved  that  the 
commisi^ioners  dedared  the  prisoned  a  bankrupt.    It  mpst  be  as- 
sumed that  they  ultained  fhat  conclusioln  by  correct  means ;  ahd^ 
it  IS  proved  by  othef  evidence  that  what  they  deterinine3  was  true. 

4.  No  stamp  whatever  is  necessary  for  a  commission  of  bank- 
rupt :  the  stat.  44  Geo.  3.  c.  98.  repeals  all  stamps  that  were  in 
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force  on  the  lOth  4)cA>ber  1804,  and  it  imposes  bo  new  stamjp       1 807.1 

on  tins  iMti'Qnient.     For  iKmnnot  be  included  tinder  the  words    —,-.=. 

"  writ^  Mmd^te,  or  prooess  that  shall  pass  the  seals  of  any  Court  *         ^, 

"  mi'Watminker  ot  the  Conrt  of  Chancery,  8cc.    Where  the    Bullock.  ' 

gtetttmA  it  not  elsp^sMly  mentioned;  It  cannot  be  deemed  to 

be  ^enppMieBded^  under  gpeneral  words  with  seals  of  infeHoif 

dignity. 

JMrejnf'in  re|)ly^  The  kngtmge '  nsed  in  statutes  would  4n 
nMlii^  iBstMiGe»  be  insafficient  in  pleading ;  many  acts,  adopting 
Ihe-bomnMB  parhnod,  speok  of  the  first  lord  of  the  treasury  and 
adflrindty,  and*  the  lords  of  the  treasury  and  admiralty;  but  it 
W3eiikl*']i6t  be  snffioient  in  pleading  so  to  denominate  the  lords 
ceminisiieiieni  of  the  treasury  or  admiralty. 

•Sr  Thtedocket  was' material  in  this  case,  for  the  purpose  of 
prft¥eiiling  the  coliseqveBce  of  law  that  would  otherwise  attach 
bj  TirtMiof  46  G;  3.  ^.195.  i.  5.  which  enacts  that  no  commis- 
nmi'AM  hereafter  be  avoided  by  reason  of  a  prior  act  of  bank- 
ni|rtoy,  waiimB  the  pelitikming  creditor  had  notice  thereof;  be- 
oMMf,  hf  $m8.  itrtting  a  docket  is  made  notice.  Where  notioe  [  82  ] 
is  given?  the  law  is- left  as  before.  The  uniy  two  cases  in  which 
it  baa  been  held  that  it  b  incompetent  to  the  bankrupt  to  im- 
penob  Ua  oonumssion  by  proof  of  a  prior  act  of  bankruptcy,  were 
decided  at  nisi  prim.  The  Court  will  determine  whether  it  will 
folbw  them,  or  adhere  to  the  authority  of  the  older  cases. 

flu  ■  li  ia  easential  to  shew  that  the  commissioners  duly  declared* 
tb«,.priaMer  a  bankrupt ;  for  if  they  acted  illegally,  he  had  a 
right.. l#.i,Mly'  on  the  incompetence  of  the  witness,  to  con- 
aider*  the  ieommissionera  as  trespassers,  and  to  retain  his  goods 
mm  ag<Miiti  all  deriving  title  under  that  commisrion.  If  he  waft 
iMH^lUjn  dedaaed,  blB  was  not  so  declared  that  the  statute  sen* 
te—eadiilvto  die  lor  concealing  hia  effects. 

4U'Qlle'iiat.4l4  6. 8.  c.  96.  dees  not  affect  the  aiigument  t  for 
tbe^cMMMon ianot marked  wiUi  the  fit.  stamp  imposed  by  thai 
net  iOA ''  wrilSt  mandates,  and  prooess  under  the  seal  of  the 
€;racttofGhattoery.'' 

if:.,    ,  i  f:  Ciir.  ado. «fij^(<f.) 

(a)  Kojnd0ferit  was  publicly  mously  agreed  that  they  taw  no  rea* 
^ven  on  this  ca^ ;  but  it  ,wa^  un*  son  to  be  dissatisfied  with  'M^e  sen- 
derstopd    that  the  Court   gnani-     teuce  which  had  been  p roneuuccd. 
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Bullock. 

rcfr.5, 1808.  THE  prispn^r  aflterwards  exkibited  a  pelitjou  to  \\xe  IhwfA 

A  person  at-  Chapcellory  Stating  the  facts  above  detail^d^  and  al^o  stating 

n>  cannot  be  that  on  the  lOUi  of  Jufi/ 1806,  when  be  absented  bimsejf  froiyi 

don  to*^tV^^  Lis  dwelling-bouse,  he  was  indebted  to  Hudson  ^tkiiuon,  Q. 

Chanc«:iior  to  Medlc^f  one  of  bis  assignees,  and  F*  find  T.  Wildp^  the  fumpiviift 

3miLlon'of  ^^  100/.  each,  ^d  that  *on  the  30tb  J«/yl806,  Hudson  Mkinsnn. 

bankrupt  is-  struck  4  docket  agaiost  him ;  and  praying  tbat  th^  co^atmiscAm 

him.  ^°^'^^  mi|;bt  be  superseded.    This  petition  wa^  supported  by  an  affi* 

vviictherhii  davit  of  the  facts,  made  by  one  Wallis  a  clerk  of  the  bf^Lrqpt, 

attainder  di-  ,  _  -        _,      .'         _    ,  ...  ,  . 

rectiy  arose  out  and  opposed  apon  tuie;  amdayits  of  the  solicitor  to  th^  cppmis- 
^onofb^^   4ion,  and  ,Co»e// aa' a^ignee,  ^^hich  i<toted  that  the  bankrupj'a 
rupt,  or  is        clerHs  aiid  servants  bad  Kept  out  of  the  way*  sq  that  they  conl4 
vanttoiL^       not  be  had  to  prove  the  act  of  bankrnptcy  before  the  taiami;»r 
A  bankrupt    sioners ;  that  upon  the  trials  when  the  prisoner  ^ould  haye  caUed 
mittedtosenip  IfalUs  \kis  clerk  to  prove  the  prior  act  of  banj^rnptcy,  the  pouvt 
aciTTb**^^*     Refused  to  hjear  the  evidence  without  fir^t  having  proof  qf  a  prior 
ruptcy  to  im-     petitioning  creditor's  deb^ ;  that   WqlUs,  who  np.w  swore  to 
i;,^"^!;,J'XT  ^^^^  ^^bt,  and  aUq'ri  irUde  and  G.  Medlei/,  werq  i^  Court,  and 
at  law  or  in       were  examined  as  witnesst^,  but  nqtwithstandipg  thq  intimation 
*r"  83   1      P^^^  hy  the  Covirt»  ^hey  offered  no  evidence  pf  aqy  prior  debt* . 
They  als^o.  stated^  that  Atkinson  was  ^  minor ;  that  the  dpc](et 
was  struck  upon  his  instructions  by  the  bapknipf  ^  own  soUqitor* 
upon  an  alleged  debt  of  100/.  for  money  lent  by  u^^&i^soft  tq  Hf^ 
l^krupt ;  that  n9  entry  could  he  found  in  aqy  of  the.bao^nipt'9 
hoo}is  of  the  supposed  loan ;  th;^  Atkinson  at>sented  hiiM^lf  9t 
tl^e  tii^e, of  th^  trial,  and,c9uld  i;u>^  be  fqund  to  give  ^vi^ooe^ 
and  expressed  the  deponenji's  beJjipf  t^t  th^  whole  ti»gMafitim . 
o^'tbe  (Locke)L  was  fraudulent    Atkinson  vf^i^.  ^p.  (#dAyit  appn 
\^^  ocpa^on.    Tb^  petition-  91^.  tli|s  day  capote  pp  i«t  be  b^acA. 
(^^re 
The  Lord  Chancellor. 

A  preliminary  qbjfdction  was  taken  on  behalf  of  the  prosecu- 
tion, that  the  prisoner  was  attainted,  and  therefore  could  not 
be  heard'by  the.  Court. 
r  84  1  ^^^  Solicitor-General^  Hart,  and  Bell^  for  the  prisoner.  In. 
examining  the  first  objection,  it  must  for  the  present  be  assumed 
that  all  the  allegations  of  the  petition  are  proved ;  for  the  posi- 
tion, that  the  attainder  prevents  the  Court  from  entertaining 

t^is 
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Ibis  pelitiony  goes  the  whole  length  of  saying,  that  if  thl^  bank-        ISO^. 
rapt  had  prod  need  the  most  indispatable  testimony  that  he  never    •t«J~^ 
had  been  a  trader,  that  he  nevet  had  been  indebted,  the  Court  ^ 

^oald  eqaally  be  precluded  from  looking  into  the  circdmstances.     Bu  llock. 
The  {^resent  case  may  be  argned  with  some  analogy  to  proceed- 
fftgs  at  common  law  to  reverse  an  attainder.     It  is  admitted  as 
H  general  rale,  that  a  person  attainted  cannot  be  heard  in  a  court 
tt  hiir :  tiiat  is,  be  cannot  sue  fbr  a  right,    fiat  he  is  entitled  to 
be  heal^,  while  b^  states  his  case  for  the  purpose  of  reversing 
his  attainder.  l*he  petitioner  does  not  ask  permission  to  sue  for 
tfnj  civil  right,  bat  to  say  his  conviction  itself  is  erroneous  ;  and 
it  is  Mt  con^peteftt  for  the  prosecutors  to  object  to  his  prayer 
fli^  ekist^o^  df  the  very  altflliilder  which  it  is  the  aim  of  the 
pMSfm  to  revetise.     Nbn  admittitur  exceptio  tjusdem  ret  ettjiis 
pnHUr  A^Mh.    Bbcofts  Elm,  7.  F.  N.  B.236.  c.  supmededi. 
Tf  a  iriafr  be  attidnted  on  the  statute  of  provisors,  for  suing  a 
cAtatioti  from  Rome,  yet  he  may  have  a  supersedeas.    So  Co. 
LHt.  739.  a.  *  *  In  a  Writ  of  errof  to  reverse  an  ndiLty,  utlary  in 
'*  tbflft  sMt;  or  at  any  stranger*s  suit,  slinll  not  disable  the  plaiii- 
''  tifi^;  b^aase  if  he  in  that  action  should  be  disabled^  if  he 
'^  #^N5  i^titlflhired  tH  several  men's  suits,  he  should  never  reverse 
"  My  6f  tiieiii.''    Tbiis  Court,  so  newly  constituted  as  to  its 
jiMsdiefit)!!  over  bttikraptcy,    mu^t  follow  the  maxims  and 
cMVse  dit  fhe  tfiore  ancient  courts.    It  ttay  consider  itself  as 
iMW  ex^fdstttg  that  pdrt  of  its  jnrisdiction  in  which  it  holds  cog- 
BihaiH^e  of  original  writs,  and  may  at  the  same  time  call  in  aid 
fife  istatfilfM  r^Aig  to  bddkropts.  If  an  original  writ  had  issaeJ    [  85  ] 
Mdef  {ArtntAUfBhtetf  i^i^  made  ft  palpably  erroneous,  as  if 
thronqfk  inadverfM^^e  it  had  beeiif  sue^d  olatt  contrary  to  a  stattite, 
sM  ^Voceedingd  had  been  thereut>oft  Imd  even  to  outlawry  o1^ 
MxSHS^i  fbdogh  (he  cotts6qtk6i(i66  Would  be  that  alt  the  subse- 
^^m  ptt^^^i^gg  would  fell  to  the  ground  tl^ith  it,  yet  the 
Gotft  Wotfd  not  ottth^t  BocX)ttiA  he^ftate,  instantly  to  supersede 
Ae  trnt.    This  oommilssion  is  quasi  ata  original  writ.    It  lAay' 
be  objected  that  the  pri^on(er  doi^s  not  brin^  himsdf  witbifi  the 
€!±ttift€i  (iase,  in  ^ich  attninted  p^r^ons  may  be  he&f d ;  for 
Am  tiH^'  Sdp^fsedhig  of  the  commission  of  bankrupt,  v^hich  is 
the  objiect  of  the  petition,  will  not  reverse  the  attainder.    It  fa 
tihie  if  wflF  Hot  dtfectly  ifeverse  the  judgment  below,  but  it  will 
gif^  Ae  prisoner  a  strong  claim  on  the  mercy  of  the  throAe,  kad 
ibtiMbtb  by  reason  of  the  analogy,  the  Court  will  in  its  disci^ 
tion  etiCeftidii  this  jpetition.    In  Co.  Dig.   Abatement,  E.  S.  it 

F  2  is 


fis 


CASES  IN  MICHAELMAS  TERM 


The  KiKO 

V. 

Bullock. 


1807«  18  held,  that  where  Uie  cause  of  action  is  forfeited  by  the  altain- 
der,  the  attainder  may  be  pleaded  in  bar ;  otherwise  it  is  only  a 
plea  in  abatement.  By  the  stat.  5  G.3.  c.  30.  inthecaaa  of  a 
felony  committed  against  that  act,  the  forfeiture  to  the  crown, 
attendant  on  every  other  conviction  of  felony,  is  prevented  from 
attaching  upon  that  property,  the  present  distribution  of  which 
it  is  the  object  of  this  petition  to  impeach.  This  most  therefore 
be  considered  as  a  case  of  that  class,  in  which  the  attainder  does 
not  create  a  forfeiture  of  the  cause  of  action,  and  ia  which  the 
attainder  coald  not  at  law  be  pleaded  in  bar,  but  only  in  abate- 
ment. But  tliis  Court,  sitting  here  to  supersede  original  writs, 
knows  no  such  defeuce  as.a  plea  in  abatement:  therefore  the 
attainder  does  not  preolunle  the  prisoner  from  being  beard  here 
to  pray  for  a  differept  disUibution  pf  those  effects.  Assuming 
then,  as  .proved,  that  the  attainder  .does  not  preclude  the  .bank- 
rupt from  being  heard,  tile- next  proposition  is,  that  it  neither 
was,  in  the  Court  below,  nor  is  it  here,  incompetent  for  the 

[  86  ]  bankrupt  to  impeach  the  commission  upon  the  facts  now  staled 
in  the  affidavits.  [Lord  Chancellor,  I.  am  not  aware  of  any 
case,  in  which  it  has  been  held  at  law,  .t^at  a  bankrupt  may  set 
up  his  own  prior  secret  act  of  bankruptcy  to  avoid  a^fibseqaent 
commission,  or  to  defeat  an  action.  Several  of  the  Judges  have 
told  me  it  cannot  be  permitted.]  As  soon  as  a  man  has  com- 
mitted an  act  of  baAkrnptcy,  however  secret,  he  ceases  to  pos- 
sess any  property.  All  belongs  from  that  moment  to  his  cre- 
ditors. Therefore,  at  the  time  of  committing  a  second,  act  of 
bankruptcy,  he  has  no  property  against  which  a  commission  can 
iisue.  If  a  commission  issues,  and  there  is  no  property  to  be 
divided  under  it,  a  supersedeas  goes,  quia  improvidi  enumavit. 
There  is  no  reason  why,  for  the  purpose  of  shewing  the  invali- 
dity of  the  commission,  the  bankrupt  may  not  be  coBsidared  at 
le^t  jBquaJly  indifferent  and  free  from  interest,  as  if  he  stood  in 
iae  relation  of  creditor.  It  cannot  signify  whether  the  improvi- 
deQtpe  of  the  commission  is  discovered  to  the  great  seal  tfarongh 
the.  means  of  the  bankrupt  himself,  or  of  a-  creditor.  If  in  con- 
sequence of  a  former  act  of  bankruptcy,  there  was  no  property 
to  be  divided  under  the  commission  of  1806,  it  wonld  be  a  aid- 
gular  effect  of  the  law,  that  the  bankrupt  is  to  suffer  deoib.  ibr 
secreting  bis  effects  from  a  class  of  creditors^  who,  as  iii«  .n#W 
clearly  known,  wopld  have  no  right  to  participate  in  those  affects, 
if  he  had  not  secreted  thenu  The  Court  has  a  full  diacmtisai  in 
superseding  Qommiisions,'it  may  either  hear  ^  evidence  in 
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behalf  of  and  against  a  bankrupt's  petition,  and  decide  there*  lS07r 
upon,  or  send  him  to  bring  an  action  at  law.  If  the  bankrupt  «,  „  ^ 
18  80  pressed  by  the  conseqnences  of  the  commission,  that  if  pot  ^ 

to  his  action  at  law,  he  wonld  suffer  grievons  inconveniencies,    Bullock. 
the  Conrt  will  at  once  supersede  the  commission.    In  this  case 
the  bankrupt  cannot  sue  at  law. 

As  to  the  second  point,  since  two  of  the  assignees,  Cowell  and  [  ^  ] 
Medley,  have  made  affidarits,  but  have  left  the  bankrupt's  state* 
ment  whoHy  uncontradicted,  they  must  be  considered  as  admit- 
ting the  truth  6f  the* facts.  But  is  is  urged,  that  the  bankrupt's 
omission  to  prove  the  former  petitioning  creditor's  debt  at  the 
trial  is  such  laches  in  him,  that  he  cannot  now  be  heard  to  prove 
it  The  humane  spirit  of  the  English  law  surely  will  not  sufibr 
laohes  to  prejudice  a  man  standing  upon  his  life  and  death.  The 
only  objection  which  remains,  then,  is  the  imputation  that  Ae 
docket  struck  hy  Atkinson  was  struck  unfairly,  to  persuade  tbe 
prisoner's  creditors  to  execute  a  letter  of  licence.  But  even  if 
titts  were  so,  yet  no  creditor  whose  debt  did  not  accrue  before 
the  first  act  of  bankruptcy,  could  prove  his  debt  under  a  com- 
mission issued  thereupon.  And  all  the  creditors  whose  debts 
accrued  previously  to  the  first  act  of  bankruptcy,  have  a  right 
to  take  the  benefit  of  it,  and  to  secure  for  themselves  the  whole 
of  the  bankrupt's  property.  By  the  46  G.  3.  r.135.  5.3.  it  is 
provided  that  striking  a  docket  shall  be  in  all  events,  if  there 
were  any  act  of  bankruptcy  whatever,  (not  that  only  on  which 
the  docket  was  struck,  however  irrelevant  might  be  the  act  of 
bankruptcy  proved,  however  invalid  the  docket,  however  bad 
the  character  of  the  petitioning  creditor's,)  notice  of  a  prior  act 
at  bankruptcy.  The  policy  of  that  clause  may  be  doubted.  The 
docket  was  struck  eight  days  after  this  act  received  the  royal 
assent,  but  before  it  was  printed ;  and  it  would  be  a  great 
stretch  of  imagination  to  suppose  it  was  struck  in  contemplation 
of  the  efiect  of  this  statute,  and  with  a  fraudulent  view  to  defeat 
any  aiibsequent  commission.  The  usual  purpose  of  striking  a 
docket  i^  to  indicate  an  intention  of  takitig  out  a  commission;  not 
to  prevent  creditors  whose  debts  might  be  subsequently  incurred 
from  shsiring  the  fund  with  the  others.  But  it  is  to  be  feared 
Tthat  tbis  miichief  will  in  future  often  rise  from  the  3d  section.  [  88  J 
•Horea'-prior  act  of  bankruptcy  bad  really  been  committed :  the 
petitioning  creditors  had  the  constructive  notice  of  it  whieb  is 
orCHited'by  this  clause ;  ooniequently  the  nenrivw  does  net  atlaob 
upoa^tfaa  present' case  ^  bat  it  must  be  coneiriered  upon  tiro  law,    • 

sucb 


1807.       ^^^  ^  i(  before  stqcw} ;  >^^i4^  i^l^t  that  a  secret  act  of  bank 

— -      ruf^tpy,  a  privf te  taup paction,  w^  d^^ied  nptorious  to  all  the 

Tiie  King  i^rorld.  An  addition^  refUBoi^  for  {^Qper^^dipg  tbi^  commissiQn 
BuiLocK.  ^y  ^^  drawn  from  the  l^tt^r  part  of  tbe  first  section  of  5  G.  2. 
c.  30.,  which  distribates  **  su^h  feloQ's  goypds  amo^g  the  credit? 
ors  seekin.G^  relief  under  such  co^^ipissic^i,"  The  consequence 
pf  this  attainder  will  be,  t^at  the  property  of  the  bankrupt  will 
be  divi<](ed  among  a  class  of  creditors  |iot  entitled  to  it.  In  a 
pnit  in  eqiiity  this  Court  will  take  notice  of  certain  things  for  the 
benefit  of  persons  who  are  not  parties  to  the  proceedings,  apd 
iprill  protect  their  rights.  {Lord  Chancellor.  We  know  that  ^ 
prior  act  of  bankruptcy,  set  up  in  a  court  of  law,  will  qot  now 
avail,  unless  a  petitioning  creditor's  debt  be  shewn  to  enSui  prior 
to  the  act  of  bankruptcy ;  but  it  is  not  required  to  be  shewn  thai 
the  creditor  evcrmeant  to  take  out  a  commission  upon  thai  d^t  • 
the  law  at  present  is  soj^aewkat  s^itomalons  in  this  respect] 

Leach,  Cullen,  and  BoUatid,  against  th^  petition.  The  aVr 
ts^der  has  put  the  bankrupt  out  of  the  protection  of  the  law, 
and  while  it  stands  be  cannot  ^e  heard.  Lord  JBacon's  maxim, 
**  ^^eptio  non  admittitur  efusdem  rei  cujus  pelitur  dissolution'^  is 
poi  applicable  in  this  case ;  beos^ose  4ds  petition  is  not  a  proceed* 
^Ig  to  reverse  the  att^i^der.  Hiord  Chancellor.  Certainly  mjr 
•9p]6r§e<]ing  the  cominiasiop  cannot  reverse  Uie  attiunder  %\ 
||tw.3  Very  little  is  foui^d  in  the  books  on  the  subject  of  i^tts^n- 
4er.  Blaclcstone  J.  ksu^  said  that  an  attt^in^d  person  is  (;om- 
l^tely  out  pf  the  prot^ctiofi  of  the  law,  4  Com.  380.  The  cfise 
[  89  ]  filed  from  Fitzherkert,  where  ^  person  was  put  out  of  the 
piTpt^tion  of  the  |aw  under  the  statute  of  provisors,  is  ijiot 
^ppH<?able ;  for  th^t  is  part  of  his  ppnishment :  s^o,  qutlairy 
i^  9  part  of  the  punishn^ent;  and  the  persvoi  labourLoig 
lupider  these  disa^bilities  is  entitled  to  try  whether  bU  pv^Aish- 
fptent  is  legally  inflicted,  l^ni  the  attainder  in  this  case  is  pa 
part  of  the  prisoner*s  punisbmeut ;  it  is  a  legal  effect  of  the 
jfidgpient  pronounced  against  him.  This  case  must  be  con^i** . 
d^red  in  the  same  manner  ^s  if  the  prisoner  had  cpuiipitted  a 
lobbery,  or  any  other  felony,  and  at  the  same  time  had  beei^ 
4es^ons  to  his  commission.  Xi  is  cle^  that  he  codd  not  b^.ve 
been  heard  for  that  purpose.  The  Court  is  not,  as  was  asserted, 
Vi^yr  sitting  in  conuswce  of  original  writs  ;  \t  has  no  jurisdiction 
tp  i^a^e  original  Wfit4  in  wy  criminal  case  ;  consequently  it  can 
hftve  Qone  to  review  tkem.  The  Cpmt  is  requested  to  sit  here» 
in  c^^i^r  to  fwiM^b  evidence  for  %  C9i^^  upon  which  the  prisoner 
XWS  petition  the  Crown  for  a  writ  of  error  to  reverse  the  attain- 
der. 
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der.    it  wOl  Bot  accede  to  that  request :  for  in  the  bamanity        IS07: 
which  oocasiaBed  the  opinion  of  the  Judges  to  be  taken  on  the    rp7~~^7 
cape^  the  baakmpt  has  had  all  the  benefit  which  be  coald  hope  ^ 

to  derire  from  a  writ  of  error.  To  entertain  this  petition  would  Bullocc. 
be  to  grant  anew  trial  in  a  criminal  case,  a  proceeding  unknown 
to  the  law  of  England.  Pleas  in  disability  of  the  person  are  fami- 
liar  in  courts  of  equity  as  well  as  of  law,  though  the  term  "abate* 
nient*'niay  not  be  in  use  here.  Theargument  drawn  from  tLe5  G. 
2.C.30.  supposes,  that  the  goods  of  which  the  statute  deprives  the 
crown,  would  otherwise  have  accrued  to  the  crown  from  the 
bankrupt  himself,  not  from  the  creditors  :  whereas,  without  the 
aid  of  this  act,  they  would  have  become  the  property  of  tlie  ere* 
ditors  by  the  act  of  bankruptcy,  at  a  period  long  antecedent  to 
the  titla  of  the  crown,  which  could  accrue  only  by  the  subsequent 
Gomdction  and  attainder.  If  the  prisoner  had  proved  upon  his  [  80  ] 
trial  the  case  which  he  now  discloses,  still  he  most  have  been 
oonricted ;  for  he  would  still  have  been  guilty  of  felony.  It 
does  oot  follow  even  if  the  commission  was  invalid,  that  it  im- 
posed no  obligation  on  the  bankrupt :  on  the  contrary,  a  bankr 
nq>t  must,  at  all  events,  surrender^  and  appear,  and  substan* 
tially  oonform  to  his  commission.  If  it  were  otherwise,  the 
consequence  would  be,  that  a  bankrupt  might  reserve  a  secret 
act  of  bankruptcy  to  defeat  the  claims  of  all  creditors  under  any 
oonnussion  founded  on  a  later  act  of  bankruptcy,  a  privilege 
which  would  discharge  all  the  obligations  of  the  bankrupt  laws* 
Im  11  Fet.  409.  Ex  parte  Jones,  the  Court  refused  to  receive  a 
petitien  for  superseding  a  commission,  though  admitted  to  be 
groundless,  until  the  party  had  surrendered  ;  and  said,  "  he  has 
committed  a  felony  .'^  In  the  case  Ex  parte  Tomkinson,  10  Ves, 
10&,  where  the  bankrupt  was  committed  for  not  giving  satis* 
factory  answers  to  the  commissioners,  the  Court  doubted  whe- 
ther it  had  power  to  discharge  him  upon  petition,  though  with 
the  consent  of  his  assignees ;  and  put  him  to  his  writ  of  habeas 
corpus^  In  Mercer  v,-  Wise,  3  Esp.  N.  P.  Cos.  216.  it  was  not 
ligbUy  said  by  Lord  Kenyan,  *'  the  bankrupt  would  have  com- 
mitted a  felony  if  he  had  not  surrendered."  So,  in  this  case, 
a  feloiiy  has  been  committed,  whether  the  commission  is  invalid 
or  noU  It  is  not  competent  for  the  bankrupt  to  oppose  to  the 
validity  of  this  commission  the  prior  act  of  bankruptcy.  Lord 
Kmyon  so  decided  in  Mercer  v.  Wise,  Hie  intention  of  the 
46G«S«  wa4  to  <Uininish  the  effect  of  secrets  acts  of  bankruptcy : 
the  intocpretation  contended  for  would  give  it  a  greater  extent 
than  before  prevailed.  Before  this  act  only  a  petitioning  cre- 
ditor's 


Tu   vsv,^     impeach  a  commissip/i ;  t^e  m  pf.thi*  stgtirt©  wuiL|lcM». 

rrA  ,^^    rM    qaiFC  sometbiD^  jnp^  fgr  IfM?  .p^pos^t •  notuK^  i^tther.  <e)(pr)i^  mr ' 
Bull6ck.    ito^^ed;  and  it  mj  argned^. jcaa{fa);y  tq,t)^i^si^lfJtiof,tti«eafe>iq[ion  ' 
•f   M   I    tllq  w^d^  '\  ,althoi^h  ijt  f h^.K  af l^^wa^d^flq^^/^pwW^I  lfaiil)ifD<> 
invalid  commi83ioji,.otj^ifrfLii^^^  3«eh  itipDUi  tbfiti 

evidence  tbiis  must  t>e ;  A^pn^idered*)  u  notice rfar,,tb^«pucp^s«i^t 
eqaally  as  moch  as  if  it  .^egrc^.l^^U  .  Jf^Bl^nQ  J.  beldtfcbQ^.ii|(( 
constraction  contended  /fpr  by  tl^e  p^i^ner,,  w^ldj  defeat}  i  the 
act:  and  that  it  most  be  adpc]L)et/|triw;k  for>th6'pairpo^4>|jii|M 
porting  ^  commii^iom  It  appears,. r9aspQab)e.t»;restr]iGtitkb 
effect  to  a  legij  co  wnisf  ipn  afi4  legal  .AcypkaW  4f  ^^  <!«KArdls  ofiW 
*  «  act  do  not  imperatively  sf^g^Sit.^.di&irpptconiBtruoUoiik 

Chancellor,    A  docke^^  |nay..be.ixregu)arly  8tmck«.  wib  a(Aoii4r 
^/£tZe.inten.tioA  to.^ne  oat  ja  commission  upon. »- real: acAtpft  beitk^- 
ruptcy.]    Another  ground .  takien  below  was  that  a  prior  Aackviv 
bad  been  struck,  and  .that  two  x^oinnussions  of  bunkjmptey  oMA 
not  exist  at  the  same  time,  and  cases  were  cited  fin  whiob^  tJiiir* 
has  been  decided.;  but  all  these  cases  wwtiback.M«J2ieaiUdr> 
period  than  the  origin  of  the  most  important  part  of  the  baoL-^ 
rapt  code,  the  5  G.  2.  c.  30«:  so  that  the  Courtis  aaowy  forthai^ 
^t  time  since  the  passing  of  that  act,  called  upon:  to  .decide) 
tl^s  point,  and  to. entertain,  while  sitting  9^  bankmpts,. an  ^> 
peal  from  the  judgment,  of  the  commissioners  of  oyer.andter^i 
miner  and  general  goal  delivery.  .  In  such  a  case  as  this,  ifttte 
Court  conld  at  all  interfere,  it  would  pnly'diraci  an.  issae  atilavc 
tQ  try  whether  the  prisoner  was  a  bankj;upt  or  no4,'>and  whethev  ' 
there  was  or  was  not  a  good  petitioning  preditor^s  debt :  .tbesv- 
questions  were  directly  put  in  issue  by  tbe  trkJ  Joelow^rUioagii 
in  |i  criminal  jurisdiction ;  and  the  bankrupt  has  been  aided  hjf^ ' 
all  the  astuteness  of  the  Judges  in  favour  oflife^*.  Thecounsi^: 
for  the  prosecution  also  dwelt  oq  the  fact  of  the  docket!  being* 
struck  immediately  after  the  passing  of  the  act,  and  on  tiie^Qtlmf" 
circumstances  above  stated,  as  strongly  indicative  of  fraudi^and^i 
observed. that  it  did  mot  lie  within  the  knowledge  of  the  assigttd^s 
[   92  ]    to  admit  or  depy  the  debt  sworn  to  be  doe  to  Wilde ^.^wpA  tkatt 
Me4lejf  having  proved  debts  under  Uiis  commission^  ooUld  nei^l 
prove  t}iepi  uffder  another^  >   !    >.'   i!>«oj 

,J!ie  So/icitQrTGcMeral  ,ia  reply.    In.  this  case  the  aAtaindtof 
never  Qould  b^  xev^s/pd  Iw,  writ.of  isrror.^  Jbecanserthare'ifti'iMir' 

•f;i.,  J  ''i  '  ^ 

error  app^ent  oju  (he  ^^Cjord,. .  No  more  pre^per  proceedings  i 
cQ.gjl4,^v^b;9^,^v^f  I4^,a>  J#d^  Mbraidbe 

^  Lord 


iM  rai/^kYiii6«-M  \^j^  6i  Qfe^llG^  III.  & 

Jj  ord'  GbflMcellor,  part  6f  wlios^  mo9lt  Mlemn  duty  it  is  to  ^nform       J  wl^ 
h  is^iBBJetftt  on'ih^  prcVpriett*  olT  flldiin^  de^th  warrdp'u.    As  to^  JP^IT^' ' 
iM  ftrgumenr  that  tMi  remedy  is  not  domp^tent  to  theprisonerJ  l^ 

tbwwoatt^beno  doabtthitt' the  facts  proyeid  etiable,a'creaitor  J(q'  Auif(9ci|* 
sapdniiide  the' eonnniBsibiti :  they  will  Pliable  Med/ey  to  doit;  be 
mqc  permit  this  cotDmissioii  to  stand  till  after  the  execation!  o^ 
tb^rp^iM^er,  and  then  may  sue  out  another,  by  which  lie  may 
appropriate  the  whole  fund  to  himself  in  iexclasion  of  the  lattdr 
Gi^iftMMi  •  I<i  the  dise  of  TLyland  the  engraver,  it  is  said  that  a 
cevNnissioa  Idsned  aflet  bis  attainder.    [The  hard  Chancellor 
reArrM  to  MacdonnU  v.  Ramsey,  Fost&  61.]  The  Court  below 
dU  liat  bold  it  indispensable  that  the  docket  must  be  struck  for 
tlM  porpose  of  taking  out  a  commission,  and  they  considered 
perhaps  Aai  this  docket  was  not  so  struck ;  but  the  prisoner^! 
eYideace  on  the  trial  was  considered  principally  to  fiedl  in  this 
particdlar,  that  there  was  then  no  proof  of  a  prior  petitioning 
creditor's  debt  It  is  an  undoubted  fact  tbat  a  docket  was  struck, 
eitker  ifor  the  purpose  of  suing  out  a  commission,  or  to  prevent 
oihora  fjmn  auhig  it  out.    What  might  be  the  effect  of  a  case 
wfafvetitwaa  expressly  proved  that  the  docket  was  struck  for 
ihrn-  finaadideBt  purpose  of  preventing  subsequent  creditors  from 
pvovittg,  ill  uncertain :  but  it  seems  tbat  according  to  the  act  such 
a^^ckat  woold  preclude  them.    However,  that  purpose  is  not 
proved  'here ;  and  the  docket  takes  the  case  out  of  46  G.  8. 
tf^]S5w-    Mercer  and  liaise  is  not  an  authority  to  shew  tbat  a    [  ^  1 
bmikniptw  estopped,  for  in  that  case  the  defendant  was  per- 
miAtBd'to  attempt  to  prove  the  prior  act,  but  failed  in  it,  and. 
the  jdaintiff  had  a  verdict.    No  assignees  will  act  under  the  pre- 
sent  ooomiission,  for  Ihey  may  at  all  events,  and  especially  with 
the  ttotiee  of  the  facts  which  they  now  have,  be  called  upon  to 
tifmy  out  of  their  own  pockets  all  the  money  they  may  distri-. 
biUB :  'the  commission  ought  to  be  superseded ;  and  nothing  pre- 
ckHke,  that  it  may  be  superseded  on  the  application  of  the| 
baakmpt  himself. 
c  The  Lord  Chancellor.  If  this  petition  had  been  presented 
Ul^me  in  an  earlier  stage  of  these  proceedings,  or  if  I  had  not. 
bOen  called  upon  by  the  importance  of  the  case  to  consider  it  a 
good  deal  before  it  was  argued   at  the  bar,  I  could  not  give 
jod^mettt  now.    I  have  a  very  clear  opinion  on  this  case.    The 
piVBent  ^nOStietti  iamy  opinion,  is  not,  what,  if  it  should  hap-' 
peailoWniy  painM  duty,  to  advise  the  sovereign  upon  the  fate 
of  ithii  wm;  i  uporid  ttd^ris^  but  what  I  can  lawftally  do,  isitting 
••  •    1  here 


m  GiSSB  tn  men JlElrMAS  TETHM 

Y907.       Iiere  as   Cbaifcellor:     When   the  petitiiOB  was  pfesenied,  I 
-,,    Kiirc    ^^^'^r'^^  >^  extremely  difficnit  to  adtige  that  he  could  be  heard 
y.  here  for  the  immediate  object  of  his  petitioi^.     It  is  welt  ob- 

MtsJ^x»QK.  served  by  Mr.  BoUand  that  the  effect  is  the  same'  as  if  it  wchre 
another  felony.  The  proceedinfi^  in  which  an  attainted  person 
or  his  heir  can  be  heard,  is  for  the  Aineet  pnrpose  of  reversing* 
an  attainder ;  bat  I  do  not  think  it  fit  that  the  ChaHeelier,  sit- 
ting on  bankmptSy  is  here  to  take  his  infomatidn  ^f  AeKing's' 
eoHicienee,  which  he  is  to  communicate  in  anotlier  capacity. 
The  preliminary  objection  has  not  therefore  been  answered,  if 
Ae  hankmpt  bad  come  hither  b^bre  attainder  to  supersede  his' 
eommisBUM^  I  eonld  not  fawre  peMiitted  him  to  doit,  half  by 
mjnmsy  which  I  kno^  not  how  to  direct  under  his  attainder*  I- 
[  Sd  }  hnowt&at  many  pe«seM  now  Bving,  it^bose  opinions  I'r^peifet,^ 
iswlIdlieU  it  was  not  competenft^for  the  bankropf  to  avail  himiteiP 
of  bis  prior  act  of  banknEiptby.  But  here  has  been  atrial-  oiitb«< 
valotity  of  tbereommissiony  a  triaiof  the  most  solemn  sj^eeitM, 
most  interesting  to  the' bankrupt ;  and  in  tiiat  trial  thegood** 
of  the  commission  has  beett  decidedv  I  wiH  not  say^  tfaat^ 
ppsviso'  ib  Ihe  48th  O.  Si-migiit  not-  better  have  beenr  lc4l  oat. 
Ir^yprehend'the  pmctioe  is,  that  though  yon*  may  set  up  aMtbev* 
a»«  of  bankrtiptcyv  yov  cannot  set'  it  up^  without  also-  pn»v4ngj[ 
another 'petitioning^  credit^r^s  debt^  and'thatis  heremoreespe^' 
eUljr  necessary  to  be  insisted  on,  where  the  other  orator  is'  a* 
minor  who  eould  not  give  tb^  aoenstomed  bond.  I  will  not-say^ 
whether  that  docket  w«is>  or  was  not,  struck  irith  tft  view  ef> 
sakig  ouf  a  commission.  It,  the  banknipt  can  set  op  a*  secret* 
aeCiof  bankruptcy,  itiwonld  lead  to  this :  he  may  go  on,  conceal-' 
iti|;  hiseffiscts,  even  to  the  time  of  obtaining  his  o^tificatei- if 
the  credKtorS'do  not  discover  his coneeahnent';  atfdif  they  det^t'' 
him,  be  bas  nothing  to  do,-  but  to*  make  mention  of  that  prior 
aett  of  bankruptcy  to  shield  himself  from  -all  prosecution'^  Tfaeve  ^ 
are  ^many*  hardships  at  present  attendant  on  banktupte ;  but  if* 
this  were  law,  there  would  be  a  much  greater  one  arttendatit  eft- 
ovedltorft  I^  am  of  opinion 'I  cannot  relieve  the  bankrupt  in  this 
niode*  of  proceeding. 

Petition  dismissed  <a.) 


(i^  The  prisoner  was  afterwards  pardoocd  upon  fsoudUkm  of  bcin^ 
ti:smpoEted  foriifo. 
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i8or. 


The  King  v.  Gillson.  2)m.i. 


rpHB 


prisoner  was  tried  on  the2l8t  September  1807,  at  the  Upon  an  in- 
Old  Bailey  before  Heath  J.  upon  an  indictment  framed  in  g^sTsil  ^ 
parsaance  Qf  ^tat.  43  G.  8.    c.  58.   *•  1.  for  having  "  felo-  »-i-  fo'  f**©- 
'^nioQsly,   wilfully*   maliciously,    and   unlawfully  set   fire  to  IIIg*l[^ujir" 
*'  » certain  house,  bebg  in  the  possession  of  him  the  said  £.  wUh  intent  to 

-.  y^.„  .  1    .  1        .  .   ,  I   1   i*        ■    «      -r       1       defrtud  the m- 

''  Utluon,  w)tk  intent  thereby  to  iiyure  and  detraud  the  London  soren,  an  an- 
•'  Assorance  of  houses  and  goods  from  fire/'    The  prosecutors  Jj^^/untn- 
proved  the  execution  of  a  policy  by  deed  under  seal,  dated  the  donedona 
19th  of  JIfcrjf  1806,  whereby,  after  reciUng  the  payment  by  the  eff«^by/^ 
prisoner  of  a  year's  premium,  the  London  Assurance  Company  ^^- '"  ^^ 
insured  the  prisoner  to  the  amount  of  620/.  on  household  goods,  deuce  agatnit' 
&c.  in  his  dwelling-bouse  called  the  Golden  Shears,  No.  85,  ^  Pawner. 
Wood-street,  against  any  loss  or  damage  which  should  happen 
to  the  said  goods,  tn  the  building  aforesaid,'  by  fire  on  or  before 
the  34th  day  of  Jtme  1807,  and  covenanted  to  continue  liable 
upon  the  same  risk  so  long  as  the  assured  should  pay  the  said 
smx  of  14ff.  Qd.  before  the  24th  of  Jtme  in  each  succeeding  year^ 
and  the  said  corporation  should  agree  to  accept  the  same.  Upoa 
this  policy  was  indorsed  ^  memorandum,  dated  the  16th  of  Sep^ 
tfmber  1806,  statijug  that ''  the  within  goods  were  ren^oved  from 
No.  55^  Wood-street  to  No.  13.  Old  Boswell  Court,  which 
ren^aval  was  thereby  allowed.''    This  indorsement  purported 
to  be  signed  by  two  directors,  by  order  of  the  Court.     On  the 
11th  of  June  1807  the  prisoner  paid  149.  6d.  and  took  a  receipt 
signed  by  the  secretary  of  th^  company,  which  expressed  that 
paym4ent  \o  be  made  for  a  year's  piremium  of  assurance  to  the 
24th  of  Jvne  1808, ''  upon  the  sum  of  620/.  assured  by  the  said 
policy.*'    It  was  proved  by  the  secretary  of  the  coQipany  that 
this  receipt  was  marked  with  their  seal ;  that  the  indorsement     [   96  ,1 
UU09  the  policy  was  such  as  was  invariably  made  by  that  office 
on  similar  occasions  ;  that  if  a  loss  had  happened,  the  coippany 
would  have  paid  it  under  such  an  indorsement ;  that  they  consi- 
dered themselves  as  much  bound  by  the  policy,  as  it  then  stood, 
as  they  could  have  been  if  the  prisoner  had  first  effected  his  in* 
^orance  after  he  had  begun  to  reside  in  Boswell  Court ;  and  that 
^f^eT  the  ]^yaient  and  receipt  before  mentioned,,  the,  insurance 

was 
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18^.       was  in  force  from  Midmmmer  1807  to  Midmmmer  1808.    Then& 
"~  iraa  sufiicieDt  evidence  tliat  the  boase  was  in  the  possession  •f 

^  the  prisoner,  and  that  he  had  4iet  fire  to  it,  and  the  jury  found 

GiLxsosi.    faim  guilty  upon  the  eouat  above  stated. 

Upon  the  application  otXnappf  who  was  of  counsel  for  the 
prisonefi  judgment  was  suspended  until  the  opinion ,  of  the 
twelve  Judges  could  be  taken  npop  two  objections :  1.  That  the 
memorandum  indorsed  on  the  policy  ought  to  have  been  stamped 
with  the  appropriate  stamp,  either  as  a  policy,  or  as  an  agrees 
ment,  the  want  of  such  a  stamp  rendering  the  contract  invalid, 
and  being  a  fraud  on  the  revenue*  2.  That  the  memorandum 
ought  to  have  been  made  under  the  seal  of  the  corporation. 
The  ease  was  argued  this  day  before  eleven  Judges  (^Roake 
abtente,)  by 

Knapp  for  the  prisoner.  He  contended  ihat  it  would  be 
extremely  bard  if  an  instrument  which  would  be  held  void  in  a 
'  civil  suit,  could  be  given  in  evidence  against  a  party  in  a  case 
afiecting  his  life.  It  is  clear  that  in  case  of  an  accidental  fire 
the  assured  could  not  have  recovered  in  an  action  on  this  in* 
dorsement.  The  want  of  a  stamp  on  a  parol  lease  for  Uiree 
years^ .  reduced  to.  writing,  is  fatal,  although  the  lease  would 
have  been  good  if  it  had  not  been  reduced  to  writing.  Phillips 
[  97  ]  V.  Pro$ser,  Bull.  N.  P.  260.  In  WhUwell  v,  Dimdale,  Ptaki 
N.  Pp  U^.  the  issue  turned  on  the  proof  of  «n  act  of  banJt^ 
iruptcy:  an  unstamped  agreement  for  an  assignment:  by, (ht 
l^ankrupt  to  his  sons  of  all  hi^  effects,  was  produced,  to  pnove 
fh^t  hi4  affairs  were  then  in  a  declining  situation,  but-Iiord 
Kenjfon  refused  to,  hear  it  for  any  purpose  whatever.  In  The 
King  v,  Hawkeswood^  1  Leach  Cr.  Ca$.  293*  even  upon  a  qnes* 
tion  of  forgery,  Lord  Kenj/on  thought  the  stamp  was  necessary* 
l^Lqwrence  J.  Lord  Kenyan  afterwards,  in  the  case  of  'Colim 
ReculUi;  iM  the  year  1796,  2  Leach  Cr,  Cat.  811.  and  in  olhet' 
subsequent  cases,  approved  of  the  decision  in  The  King  Vi 
Hawkeswood.]  Duties  aifo  imposed  by  &fV.lfM.  c.  21.  t^S* 
and  9  ^  10  IF.  3.  c.  25»  s.  37.  upon  policies  of  assurance  againat 
fire,  and  by  5  ^.  ^  M.  c.  21.  s.  11.  and  10  Ann.  c.  la  ».  M&i^ 
perpetuated  by  10  ilmi.  c.  28.  9-  73«  "  np  such  matter  or  tkiag 
shall  be  av^lable  in  law  or  equity,  or  given  in  evideHee^,  t^adr 
fM^tedm  my,  court,*!  unless  the  duties  have,  been  duly  pakL 
Tb^  stAt.:44  Gf  3f  <-  99^  ta^edule  B*  gives,  in  Hen  of  the  lojnnep 
diOties,,ia.p[iew  duty  , of  2s.  &/.,fQr  every  hundred  poan4s  ^#f  jtbcf 
%^ln% .  pf  .prQper)ky  insured .  ti^ioit  fice.    The  refeon  •  why  -  tb« 

Judges 
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/odges  agreed  in  the  cases  of  The  King  v.  Hawkeiwood^  The       IWf. 

King  V,  Reeuliet,  and  The  King  v.  Jforlon,  2  Ens*  P.  C-  855.    ,j^.  ^^^^^ 

that  the  aastamped  inBtrameht  might  be  giveii  in  evidence*  vas,  ^^ 

becaase  the  necessity  of  having  a  stamp  was  a  mere  matter  of    GiLLtotf« 

revenne,  and  did  not  alter  the  nature' of  the  crime ;  and  because 

H  was  unfit  that  a-  man  shonld  be  permitted  to  avail  himself  of 

hfS  owli  firand  oh  the  revenae,  by  alleg^g  that  there  was  no 

stamp  vpon  the  instmment  which  he  hinnelf  had  ib^ged ;  bat 

here  it  is  of  the  very  essence  of  the  offence,  that  ihere  sfaoohl 

subsist  a  legally  eflfective  contract,  without  which  it  cannot  be 

heM  that  the  prisoner  acted  with  intent  to  defraud  the  company, 

because^  without  a  valid  instmment^  it  ooUld  not  lie  within  his 

pbwer  to  command  the  accompUshmeiit  of  his  purpose.    Neither 

is  he  the  maker  of  tlie  instrument ;  he  is  rather  the  subject  of  a    £   96   ] 

fitend  practised  by  the  corporation  which  issues  to  him  this  un- 

alaoHped  memoraodam  as  a  valid  policy. 

As  to  the  second  pomt.  A  corporation  cannot  bind  itself  by  a 
BMre  agreement,  it  can  only  contract  by  deed,  and  without  a 
oentract  which  could  be  enforced,  the  intent  to  defraud  cannot 
be'coolempiated.  . 

'*  P^oley^  for  the  prosecution,  observed,  that  after  the  removal 
«^  tile  goods  to  Baswell  Court,  the  corporation  had  undertaken 
by  p^l  to  imdemnify  the  assured  agidnst  a  loss  of  them  by  flre^ 
tlAl«k  fMiyment  had  been  made  upon  the  faith  of  this  undei^tak* 
U|;;>an4<  that,  this  was  the  usual  course  of  dealing  of  the  corp6« 
fUthni ;  ^and  he  cuii  tended  that  the  prisoner  himself  had  shewtt 
bytts^eenduet  that  he  considered  this  as  a  beneieiU  contract 
bB^aode  it  wai^  i»  proof  that  he  had  carefully  taken  the  policy 
oat'u&tb^^faeaserat  the  time  of  thefire,  and  had  delivered  it  to 
si''fipfand4o'keepfor  lam.  The  only  question  is,  whether  there 
ioMS«iefit  eridenca  of  an  intent  to  defraud  the  eorporation. 
iHiiS'aifiM  for  the  prisoner,  diat  in  point  of  law,  although  a 
pMMBr'setB  fire  to*  his  house' with  a  manifest  intentiob  to  obtain 
rftoneytlironr  thb.  insurers,  'yet  if  Upon  the  instrument  of  assure 
iSBi>Afcp*oeqlAnot  legally  coinpel  payment  in  case  of  anacd^ 
lliMilioiii  tho'arsdn^  ia^no  cHme.  This  arguitient  is  urged  io 
gM%th0»^weQ  the  •objection  arising  from  tbe<waiif  of  frirtamp; 
sbuiimt^islitbh  b  fismHied  on  the  defective  nalurO'of  the  {nstrtf- 
nhi^.  /  i  Bat  >t9  Examine  the  latter  apptjeation  of  it;  >  for  the  pre^ 
■otyfcttmgttMneofiiihe  qoestiM  tbe#ant  of  stamps,  -letthe^cdi^i 
hdpm,  .^dml^llMBii^absiired  hat iilg^  secretly  set  flteto-hiil^^^ 
kdkB€f^  mMiften  iaihirersioit  lbefplbAic^y'tM*tfiAt^nihe<pte^''tf 
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♦[  99   ] 


190r^       noA  eHfacHtt^  €ie  d«ftBitdatfi«  establish  by  eTideBce  thiki  A6 
name  of  cme'ef  tbto  partias  was  affixed  to  the  *  idstrmnent  by  at^ 
torney^  nadbr  afosfed  deedof^prDoturetioQ.    This  woald  she# 
Aien  was  bq  valid  coBtract  opon  wHich  tbe  plaintiff  eotild  con^ 
pel  payment :  bat  x^ald  the  quo  ^nimtj  of  setting  fire  to  tbe 
hoaae  be  doobtfol^  after  tbe  pAiliMiff  had  bronght  socb  a»  ac- 
tion ?  Il  i»  ttot  aterred  in  .tbe^  iodictment  that  the  goods  weM 
itwared;  ihetefom  the  policy '^as  Bot  proddced  as  evidence 
to  -prove  the  iDSBranoe)  which  was  the  direct    oh|eof  of  tbei 
iBStrBflMBft.    It  was  prodoced   ol^  for  la  collateral  piArpcito^ 
Bamely^  \o  jtrove  the  intent.  *  Nothing  in  the  commoB   llrw^ 
prohibits  the  prodaetmi  of  these  iBsirnments  in  any  case.    It 
is  pnbibitad    only    by  the  veTeime  acts  above  eoBBieratedj 
'        Sabse<{MNit9tatates,¥iz.l2^fin;i^.  3.  i;.a5. 14^aOG.  2.  r.l9wi 
ji.l.&    6G..3.  e.  as.  j».  4.  1».    196.9.  c.».9.&    97  Ov 
a.  c.  90.  ss.  2,  3,  4.  imposed  addifioBai  daties  ob  policies*    Thar 
4d  G.8.  r.B6l  repeals  the  fbraiev  daties^  and  imposes  only  a 
dnty  of  ls»  oer  each  policy  with  a  fanher  ddty  td  wthnm :  ther 
8lb  aeotioB  oeeitiitf  the  predaisBS  ooBtaittecl  in-  aH  (brriker  sta^ 
totes  for  enforcing  payment  of  the  duties.    Throvgheat  tb^ 
"i^hele  of  tUtse  tinmei^n^  acta  the  itttetttkm  of  the  Legislatare  in 
pfefaihitilig  Iheief  initoumeats  lo  be  giren  in  evidenloe,  imleA^ 
s^Mped^  has  beear  mcusly  to  seeavs  the  paymea^  of  tbe'  detiesit 
Thc^  sanm  doetinie  the*  applies  here  whielk  was  reeogBJezedf  iM 
The  King  v..  Meiutkt^  is  wltich  oase  the  Jndg^^  determiBed^ 
njpee  a  sieiilttr  segnbrtsanv  enacted  in  llvs  Stat.  91  0. 8.  e.  SS.: 
wkbrespeotte  nnelaBipedi  bilfeaaid  notes;  that  the  LegislaWire' 
ba^i»ocihteoiphktion  only  tlie  perslm  whcnmde  the  instnimeBt, 
aed  that  the  aotiwite  iailepded  to  hinder  thaC  person  from  eaf&r* 
cJAgtus  contract^  and  thereby  deri^g  arbeaeik fromi hito  omili- 
sien topagr  th»dtify.    The stBtnM  of  TTiWiawsaild ^ilnM oonc* 
fiee  the  prohiWilon  to  the  perseff  who*  doee  the  aot.    Tbe  sainlt 
aiffpauentalscfafipBes  beae  which  is  iBiedftr' !I%^  King  r.  Mkw- 
liit,,  thaiif  theBBMaiBfMdfiDatraiilent  oobM  act  be  reeeiredfori 
[  100  ]    aayv  pospose  whatsoereTy  it  coeld  not  be  i^deireedl  as  erideBeer; 
iBiBtt  actioB  to-  secorer  the  penalty  fisr  bo<  tnie^  Ihe  stamp.  Thc^ 
aot  flieant  that- an  ntf stamped  instyBMlettt  shodM  aet  be  nsed'  ac-s 
ccodia^  te  thisintenlion  of  the  parties;  as  am  efliiotive  aad  eperah 
tire  instramenft  of  saeb  sort  as  it  piB*perts  to  be ;  to  the  end 
thai  the  -  person  defriMdny  the  reveane  alay  he  pnaished  by 
l^mgthiBseoanly^.  and  in maay  cases  bis  debt  also.    Bo%  far 
other  purposes  it  may  be  used.    The  same  law  which  intended 
V  that 
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that  the  insiraitteQt  siMold  be  madfmflsible  wbapethe  effect  of       1S07« 

excludiBg^  it  woutdl  be  to  p«iiiflh  the  party/  did  not  intend  that   ^    -^   .  .' 

il  sboald  be  a|so  inadjai^sibie  where  ita  exeloaioii  would  proteet  ^ 

him  against  tbe  pnaisbMeiit  dae  for  some  ether  ofibace,  yAAA    Gillsov.^ 

was  to  be  proved  by  tbe  ooHateral  evidence  of  this  paper.     Ae- 

oordingly,  fortheparpose  fif  pnnisbingoffenoes,  unstamped  in* 

sftiaments  ha?«  been  vniforraly  admitted  in  evidence.     In  The 

Kimg  v«  Hawkeswood^  long  b^orethe  passing  of  81  G«8.  c.  SS; 

BtJdmjfn  contended  that  the  foiged  bill  was  mere  waste  paper 

aad  conld  not  be  read,  but  the  convietion  was  held  right ;  and 

ia  TA«  Kiug  v.  Morton,  the  Jodjpes  all  agreed  they  mnst  be 

geremed  by  Umf>k€99aod%  ease.    It  is  not  necessary,  in  order 

to  ooDStitote  a  forgery,  that  the  instrament  shonld  be  snch  as,  if 

gMioina,  would  be  available  in  law^    A  man  may  eqnaRy  be 

dafranded  of  avokintary  as  of  a  compulsory  payment.    In  He 

^MMg  V.  Recuiift,  Grose  J.  said,  ^*  the  question  whether  the  ia» 

**.  stnunenl  is  or  is  not,  a  promissory  note,  depends  on  its  tenor, 

'^nbt  oa  the-civooautance  of  its  being  stan^d  or  unstamped." 

So^  a  fergerf  may  be  committed  of  the  will  of  a  living  persotf, ' 

allfcoagli  a  w^  eao  have  no  effect  till  afterflie  testatoi^s  decease. 

Rex  V.  Sterlings  1  Leach  Cr.  Cos.  117.    Rer  v.  Cogan,  2  Leack 

QvCof.  MB.'   'The*  same  principle  was  recognieed  in  fte  case 

of  Japhet  Crook,  Sir,  Ml.  wtie  ftnged  a  lease  and  release  cott>- 

taining  so  defective  a  description  of  the  premises  that  nothing      [  101  ] 

ooold  have  passed  thereby  if  the  deeds  had  been  authentic^ 

Cooke  and  Squires  were  tried  at  the  Old  Bailey  two  sessions 

since^  before  the  recorder,  upon  %a  indictment  for  larceny  of 

two  bills  of  exchange  and  a  banker's  check,  the  taking  of  which 

i^^ade  feIpuyb9(2G.2;  c^SSk  «.a     JkgSLG.^  c3&.  s.4. 

ch#c|M  9^.bwbQtay iO)  whiob. certai^mfvisilea  are  ohaerved,  aw • 

ef#Wtf  ^frM%  thftirtiiip  doty..  Xhie  biUs  of  esohange  wep^not. 

^W^^  :4fe  pri$Mers^  bat  lbe*aheck  timt  had  been  lost  wilil< 

the  bills  '9r^|§^^^d^.omJlb€mr  thaiteaor  of  wUeh  omitted  to  8lat» 

the  place  where  it  was  drawn,  and  which  therefore  required  a 

staiap.    An  objection  was  made  to  the  receiving  of  tins  in  evi- 

depqe,  but  the  recorder  said,  **  Though  the  paper  is  not  a  sub- 

**  j^ct  of  larceny,  it  is-  evidence  to  ^  to  a  jtiry,.  that  he  who  had 

**  this  in  bis  possession,  stole .  the  other  things  which  were  lost 

'Vt^etber  with  it."    So,  if  gold  or  notes,  which. the  owner 

co^d  not  otherwise  identify,  were  wrapped  up  in  an  unstamped 

policy,  and  were  stolen,  the  policy  might  be  given  in  evidenc% 

far  the  purpose  of  identifying  the  gold  or  notes. 

Knapp 
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^^^^*  Knapp  in  reply.    In  tbe  caaeB  Uistly  cited,  the  material  only 

The  KiKO  of  the  policy  could  be  used,  as  the  material  of  the  check  was 
V.  naedy  for  the  mere  purpose  of  identifying  the  property  that 
GiLLSOK.  accompanied  it,  as  a  handkerchief  or  any  other  wrapper  might 
be.  It  was  not  necessary  to  read  the  contents  of  the  check  for 
that  purpose.  But  the  tenor  of  ii  was  nol»  nor  could  be  given  in 
evidence  as  the  contents  of  an  instrument  available  at  law,  in 
which  character  the  prosecutor  seeks  to  give  in  evidence  the 
instrument  in  question.  Whore  the  Mrords  of  a  statute  areg^ 
neraly  the  Court  will  not  narrow  their  meaning  when  they  are  to 
be  applied  cotUrareum^  Neither  of  the  acts  contains  any  excep- 
tion of  particular  purposes,  for  which  unstamped  instruments 
[  102  1  '^'''^y  ^^  received.  The  37  Geo.  3.  c.  lU.  s.  7.  enacts,  that  they 
shall  not  be  received  *'  in  any  manner  whatever."  Neither  the 
acbnissibility  of  this  evidence,  nor  the  distinction  of  evidence 
for  a  principal,  and  evidence  far  a  collateral  purpose  is  recog- 
niaed  in  any  cases  to  be  found  in  the  books  except  those  of 
forgery,  in  which  the  instrument  produced  has  been  of  the  false 
making  of  the  party  accused.  The  principle  must  be  still  re- 
stricted to  those  cases,  and  as  to  the  prisoner,  the  point  must 
still  be  considered  as  res  int^a. 

On  the  following  day  judgment  was  given  at  the  Old  Bailey 
that  the  prisoner  should  be  discharged  (a.) 

(a)  It  was  understood  that  tix  judges  out  of  the  eleven  determined 
that  the  evidence  was  not  admissible. 


EARLT  in  this  term,  Mr.  Justice  Rooke,  whose  health  had 
been  for  some  time  declining,  was  obliged  by  indisposition  to 
absent  himself  from  the  duties  of  his  station.  He  was  never 
afterwards  able  to  resume  them,  and  he  died  at  his  seat  at 
Ljfmington  in  the  course  of  the  Hilary  Vacation  1808. 

VaU! 
Qualem  neque  candidi^rem 
Terra  tulitp  neque  cmmtni  devinctiar  alier ! 


'.•  '•        V«  n'  •         -i'    J    •    !■   .      -i     .   ■       -     ♦      -  :       ..'■#-•  '     .         .    ■:    .^ 
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'  •■        •  'ARGUED  AND  DETERMINED  . 
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'""  OF    COMMON    PLEAS, 


•"•!■:"■■■■■         •    AND 


'  i  m 

/EXCHEQUER-CHAMBER, 


II. I 


•.■it|r»       f    .  t 


I  - 1 

IN 


'    .\*  • 


.  .1  •        I 


Hilary  Term, 


In  the  Forty-eighth  Year  of  the  Reign  of  GfiOROE  III. 


rsssssKsammamwa:^ 


-  * 
,* 


'*-    ic  «^    :       Howard  qui  tam  v.  Sowbrby.  Jan,  26. 

J^   BIS  was  a  penal  action  npon  the  statute  for  nsary.   Bayly  Th«  Court  will 

Serjt.,  on  behalf  of  the  plaintiff,  moved  for  leave  to  com-  mission  to  com- 

P^^^d  upon  terms.    No  verdict  bad  ipitescd,  and  lau  Serjt.  ^^^^^5^,5^1, 

^^  instracted  to  cowtant  o|i>  tK^  |>att  c^tjie  defendant*    .  -     t     part*  of  the  pe- 

^er  Curiam.    The  consent  of  the  crown  mast,  nevertheless,  "hc'Sn^unlcss 

^  obtained,  before  the  motion  can  be  granted,  whether  a  ver-  the  consent  of 

diava  1.  1  the  croirnis 

^^t  has  passed  or  not.  previonslj  sig- 

Rule  refused.        nificd,  whether 

a  verdict  has 
passed  for  the  plaintiff  or  not 

Vol.  I.  G 


r 
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ner. 


Jatuis.  Wood  aodOthers,  Assignees  of  Hussey  aiid  Others, 

V.  Braddick. 

Ad  admiMion    Hp jjjs  ^ag  ^^  actiofi  brougrht  to  recover  from  the  defendant 

madebyoneof     JL  i       /.  • 

twapartners.  the  proceeds  of  certain  linens,  which  the  bankrupts,  in  th^ 

fuuwIhT'  y®^^  l''^'  ^^^  consigned  for  sale  in  America,  as  the  plaintiffs 
partnership,  alleged,  to  the  defendant  jointly  with  one  Cox,  who  was  then 
johu^comracti  ^^^  partner,  but,  as  the  defendant  contended,  to  Cox  only. 
that  took  place  The  defendant  pleaded  the  general  issne,  asd  the  statttte  of 
partnership, is  limitations*,  at  the  trial  at  Guildhall,  before  Mansfield  C.  J*. 
d^i^^tocharae  ^^  plaintiffs  produced  in  evidence  a  letter  from  Coar,  dated  the 
the  oth^pait-  24th  of  June  1804,  stating  a  balance  of  919/.  to  be  then  due  to 
the  bankrupts  upon  this  consignment. 

It  was  in  proof  that  on  the  30th  of  July  18Q2,  Braddick  and 
Cox  dissolved  their  partnership,  as  from  the  17th  of  November 
1800. 

Cockell  and  Lens  Serjts.  objected,  that.this  letter  being  writ- 
ten after  the  dissolution  of  the  partuersiiip,  was  not  admissible 
evidence  to  charge  Braddick.  The  Chief  Justice  overruled  the 
objection,  but  reserved  the  point :  and  the  jury  being  of  opinion 
that  the  agency  was  undertaken  by  Cox  on  the  partnership  ac- 
count, found  a  verdict  for  the  plaintiff. 

Cockell  Serjt.  now  moved  for  a  new  trial.  He  cited  a  case 
of  Petherick  v.  Turner  aud  Another,  tried  in  Mich,  term  42 
Geo.  3.  before  Itori  Alvanley  C.  J.  "Assumpsit  for  wages  against 
two  defendants,  who  had  been  partners.  One  of  them  suffered 
judgment  to  go  by  deibnlt :  the  other  pleaded  non  assumpsit.  At 
the  trial  the  plaintiff  proposed  to  read  in  evidence  the  answer, 
X  105  ]  ^hiofa  the  first  mentionad  defendant  had  put  in  to  a  bUi  in  tfie 
Exchequer,  Bled  after  the  dissolntion  of  the  partnership  against 
4ke  some  parties :  tbe  biU  Qhai?g«d  collusion,  and  alsQ  oluMfged 
tliat  the  debt  for  .which  ihn  aetipn  was  brought,  bad  ittot  bMn 
paid:  the  answer  denied  the  collusion,  but  admiti^d  the 
money  had  not  been  paid.  Lord  Alvanley  C.  f.  bold  tbfll 
it  would  have  been  good  evidence  agaiuust  the  defendaat 
who  put  in  the  answer,  but  that  being  made  after  the  dissolo- 
tionofihe  partnership,  it  could  not  be  received  as  evideboe 

againfit 


Wood 
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agauMt  the  otber  defendant^  aad  rejected  it"    Cackell  Serjt.       1S08. 

iftfenred  firom  this  o«se,  that  the  evidence  given  by  a  p^tner 

after  the  partnership,  had  ceased,  is  Aot  adoiissiUe  for  the  pur-  ^^ 

pose  el*  proving  the  joint  undertaking  of  himself  and  his  former  Braddick* 

fArtaer»  even  tboogfa  the.  former  exisienee  of  their  partnership 

ia  estaUiaiied  by  ether  proof. 

Mansfield  C  J.  Clearly  the  admission  of  one  partner, 
Made  after  the  partnership  has  ceased,  is  net  evidence  to  charge 
the  otlicr»  in  any  traMaetion  which  has  occurred  since  their 
aopamtion :  bnt  the  power  of  partners  with  respect  to  rights 
SPiialed  pending  the  partnership,  remains  after  the  dissolution. 
ajnoeitis  dear  that  one  partner  can  hind  the  other  during  all  the 
parteecahip,  upon  what  principle  is  it,  thai  firom  the  moment 
wheal  it  is  dissolved,  his  acoouAt  of  their  joint  contracts  should 
tmmm  to  be  evidence  ?  And  thai  those  who  are  to-day  as  one 
fmrsoi  in  interest,  should  to-morrow  become  entirely  distinct  in 
uileaasl  with  regard  to  past  traosaetioas  which  occurred  while 
tkmy  were  so  yaited  i 

Hbath  J.  Is  it  not  a  very  clear  proposition,  that  when  a 
parlaershijp  is  dissolved,  it  is  not  dissolved  with  regard  to  things 
ftift,  kat  only  with  regard  to  things  futnre?  With  regard 
to  Ihisga  pasty  the  partnership   continues,   and  always  must 


CoeMl  took  nothing  by  his  motion. 


illA     .J'L.?, 


[106] 

ClASKK  tr.  CRBTU30.  j^  ^^ 

"T^HS  defendant,  whn  was  stated  to  be  consnl  general  of  the  qu.  Whether  a 
SuUime  Porte  in  London,  being  in  custody  ander  an  arrest,  f^^^^"  ^^' 
mmiemd  was  obtained  in  the  last  term  for  his  discharge.  amtt. 

>Mmfley,  Seijt.,  in  the  same  term,  diewed  cause  against  the 
mle.  He  oantended,  1st,  That  in  feci  the  appoiiKtment  of  the 
drff^dint  had  been  expre^ly  revoked.  2dly,  That  the  privi- 
lagga  fiKMn  arreal  did  not  extend  to  the  office  of  consul.  It  is  not 
mwiMfwrl  bf  any  siataie:  the  act  of  7  Jnn.c.  12.  speaks  only  of 
^'^imdbMMdors  or  other  fublic  mutistersf  Bat  a  consul  is  not  a 
jswtffl  mimUer,  Yattel,  B.  2.  c.  2.  s.  34.  It  is  bo  part  of  his 
to  tsaDsaotbosiness  between  the  two. states*    The  prinoi- 

6  2  pal 


*  , 
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1808.        pal  objects  of  his  appointment  are  to  decide  controversies  among 
'        "      persons  of  his  own  nation,  and  to  give  them  from  time  to  time 
P,  such  advice  and  information  as  may  be  necessary  for  the  direc- 

Cretico*  tion  of  their  conduct,  and  for  the  regulation  of  their  commercial 
concerns.  In  Barbuifs  case.  Cases  Temp.  Talk,  28h,  although 
there  was  no  decision  upon  this  point,  yet  the  opinion  of  Lord 
Talbot  was  against  the  privilege.  To  extend  the  exemption  to 
persons  in  this  situation  would  be  attended  with  much  inconve- 
nience ;  because  they  are  generally  engaged  in  trade,  and  are 
frequently  subjects  of  the  country  in  which  their  oflSce  is  exer* 
cised.  Neither,  according  to  the  best  authorities,  is  the  person 
of  a  consul  privileged  from  arrest  by  the  law  of  nations.  TFicjue- 
fort,  in  his  treatise  entitled  The  Ambassador,  B.  1.  s,  6.,  ob- 
serves, ''  that  consuls  are  only  merchants,  who,  notwithstanding 
their  ofiice  of  judge  in  the  controversies  that  may  arise  between 
[  107  ]  those  of  their  own  nation,  carry  on  at  the  same  time  their  own 
traffic,  and  are  liable  to  the  justice  of  the  place  where  tliey  re- 
side, as  well  in  criminal  as  civil  matters ;  which  is  altogether 
inconsistent  with  the  quality  of  public  minister."  But,  3dly» 
this  appointment  being  derived  from  the  late  Sultan  Selim,  is 
determined  by  the  deposition  of  that  monarch:  Several  months 
have  elapsed  since  that  event;  Ihe  defendant  has  co)i tinned  to 
reside  in  this  country,  and  if  the  privilege,  provided  it  ever 
existed,  be  held  still  to  continue,  no  period  can  be  assigned  for 
its  termination. 

Best  3erjt.  contrd,  denied  that  the  defendant's  appointment 
had  been  revoked.    2dly,  As  to  the  general  question  whether  a 
consul  was  privileged  from  arrest^-he  observed,  that  in  the  case 
of  Triquet  v.  Bath,  3  Burr.  1481/  Lord   Mansfield  recognizes 
and  confirms  the  doctrine  laid  down  in  BarbuiCs  case  by  Lord 
Talbot,  who  **  declared  his  clear  opinion,  that  the  law  of  na- 
**  tions  in  its  full  extent  was  part  of  the  law  of  England.''    It 
would  be  sufficient  therefore  to  shew  that  t)y  the  law  of  nations, 
it  consul  is  entitled  to  this  privilege,  without  enquiring  whether 
he  is  in  the  strict  sense  of  the  words  a  public  minister.     Vattel, 
S.  2.  c.  2. 5*  34.  in  treating  the  subject,  observes,  "  that  the  sove* 
reign,  by  the  very  act  of  receiving  him,    tacitly  engages  to 
3II0W  him  all  the  liberty  and  safety  necessary  to  the  proper  dis- 
charge of  his  functions,  without  which  the  admission  of  the  con* 
sul  would  be  nugatory  and  delusive.     His  functions  require  that 
he  should  be  independent  of  the  ordinary  criminal  justice  of  the 
place  where  he  resides,  so  as  not  to  be  molested  or  imprisoned, 

unless 
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nnleis  he  himself  violate  the  law  of  nations  by  some  enormoas       1808. 
crime."    With  respect  to  the  opinion  of  Wicquefort  he  has  also      '     ~^ 
shewn,  {lb.)  that  the  instances  to  which  that  writer  refers  con-  ^^ 

tradict  the  position  which  they  are  cited  to  establish.  It  is  Caetico. 
admitted  that  in  Barbuit^s  case  there  was  no  decision  against 
the  claim  ;  and  the  reporter  mentions  in  a  note,  that  *'  the  per-  [  108  ] 
son  was  aflerward's  discharged  by  the  secretary's  office  satisfy* 
ing  the  creditors/'  so  strong  was  the  opinion  in  favour  of  the 
privilege.  Thongh  it  sometimes  happens  that  a  consul  is  a 
native  of  the  country  in  which  his  office  is  exercised,  the  govern* 
ment>  if  it  thinks  proper,  may  refuse,  to  admit  a  subject  to  act 
in  that  character : — the  supposed  inconvenience  arising  from 
this  circnmstance  may  therefore  be  easily  obviated.  As  to  the 
3d  point,  he  denied  that  the  defendant's  privilege  was  afiected- 
by  the  deposition  of  his  sovereign.  *'  A  minister,  notwithstand- 
ing the  death  of  his  master,  still  continues  to  be  the  minister  of 
the  nation,  and  as  such,  is  entitled  to  enjoy  all  the  rights  and 
honours  annexed  to  that  character."  Vattel,  B,  4.  c.  9.  1. 126. 
It  is  his  duty  to  remain  in  the  country  to  which  he  has  beei> 
sent,  until  the  pleasure  of  his  new  sovereign  be  known.  '*  If 
he  be  recalled  or  dismissed,  though  his  functions  cease,  his 
rights  and  privileges  do  not  immediately  expire;  he  retains 
them  till  his  return  to  his  sovereign,  to  whom  he  is  to  make  a 
report  of  his  mission.''    lb.  s.  125. 

Mansfield  Ch.  JT.  It  has  not  been  clearly  proved  that  the 
defendant  held  the  office  of  consul  at  the  time  of  the  arrest.  The 
general  question  is  undoubtedly  of  importance ;  but  it  is  not 
necessary  that  the  Court  should  come  to  any  determination  upon 
it  at  present.  The  office  of  consul  is  indeed  widely  different 
from  that  of  an  ambassador ;  but  still  the  duties  of  it  cannot  be 
performed  by  a  person  in  pribbn.  Yet  I  should  have  some  dif- 
ficulty in  deciding  in  opposition  to  Wicquefort,  who  is  an  autho- 
rity of  g^eat  weight,  and  without  any  determination  upon  the 
<|aestion,  (for  in  the  case  before  Lord  Talbot  there  was  no  deci- 
sion,) that  a  consul  is  entitled  to  this  privilege.  The  words  of 
the  statute  are  *'  ambassador  or  other  public  minister."  But  a 
consul  is  certainly  not  a  public  minister.  Let  the  case  stand  r  109  1 
over  till  it  shall  be  ascertained  by  further  evidence  whether  the 
appointment  of  the  defendant  has  been  revoked. 

Bajfhjf  having  now  produced  an  affidavit,  by  which  it  ap- 
peared that  the  defendant  had  been  dismissed  from  his  office  in 
the  mouth  of  December  1806, 

The  Rule  was  discharged. 


lOD 
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Jan,  f  8* 

If  a  plaintiff 
deposit  a  nego* 
tiable  iiutni* 
ment,  on  which 
he  is  suing,  at 
the  same  time 
giring  notice  of 
the  action,  he 
does  not  there- 
by part  with 
his  right  of  ac- 
tion. And  if 
the  depositaij 
sues  on  the 
larneinstni- 
ment,  the  Conit 
will  not  at  the 
instance  of  the 
defendant  stay 
the  proceed- 
ings in  the  first 
action. 

Semb,  That 
the  Conrt 
woald  restrain 
the  depositary 
from  suing  on 
the  instmment, 
on  the  ground 
tliat  he  receiv- 
ing it  with  no- 
tice of  the  suit 
then  pending, 
must  be  consi- 
dered as  hav- 
ing consented 
tliat  the  first 
ac  tion  shall 
praceed. 

•[  110  ] 


/ 


Maiisr  and  Anothar  i;^  Nbwill. 

"DEST  Seijt.  on  a  former  day  had  obtained  a  rule  nisi  to  can- 
cel the  bail-bond  which  had  been  given  in  this  action,  and 
to  stay  all  farther  proceedings  therein,  upon  affidavits  which 
st^edy  that  the  plaintiff,  on  the  13th  day  of  December  last, 
arrested  the  defendant  upon  a  note  for  820/.  drawn  by  the  de- 
fendant, and  payable  to  the  plaintiff  or  bearer;  that  the  plaintiff, 
being  indebted  to  one  Frost,  on  the  17th  of  December  paid  over 
this  note  to  him ;  that  Frost  still  held  it,  and  was  duly  entitled 
to  hold  ity  and  that  he  also  bad  arrested  the  defendant  upon  the 
same  instnunent, 

•Boy/^  Seijt.  now  shewed  cavse  on  affidavits,  which  stated, 
that  the  plaintiff  had  deposited  this  note  with  Frost,  not  as  a 
payment  in  satisfaction  pro  tanto,  but  merely  as  a  collateral 
security,  and  had  at  the  same  time  informed  him  of  the  action 
which  was  then  pending.  He  therefore  contended  that  the 
plaintiff  had  not  p^ed  *  with  his  right  of  action,  and  was  enti- 
tled to  proceed  to  recover  the  snm  secured  by  the  note. 

Best,  contrd.  The  plaintiff  having  parted  with  the  note,  has 
lost  his  right  to  proceed  with  the  action  :  but  even  if  this  be 
o^msidered  only  as  a  qualified  deposit,  and  that  the  effect  of  it 
is  only  to  suspend  the  right  of  action,  the  plaintiff  is  not^nti- 
tied  to  hold  the  bail-bond  in  the  mean  time. 

The  Court  at  first  recommended  that  the  note  should  be  depo* 
sited  with  the  prothonotary,  and  that  the  first  action  only  should 
proceed,  for  the  benefit  of  both  plaintiffs ;  but  jp/*05^was  not 
before  the  Court  to  accede  to  this  proposal. 

Per  Curium.  The  plaintiff  could  not,  after  having  parted 
with  the  possession  of  the  note,  commence  an  action  on  it ;  but 
as  he  accompanied  his  transfer  with  notice  of  the  action  which 
was  pending.  Frost  could  not,  after  this  notice,  be  permitted  to 
bring  a  second  action  against  the  defendant;  for  the  circum- 
stances infer  his  consent  that  the  first  action  should  proceed. 
The  plaintiff's  possession  of  the  bail-bond  cannot  be  hurtful  to 
the  defendant,  provided  that  he  is  not  liable  to  subsequent 
arrests. 

Rule  discharged. 


IN  THE  POBTY-BICIITB  TbAE  09  OSOEGE  IIL  HI 
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The  King  v. Tbe Sheriff  cf  Lqvoon,  in  Peacock  Jm^tn. 

V.  Leigh. 

A  BAILABLE  writ  baTiBg  issiied  al  ilie  soit  •£  Peacock,  ^^^ 

retnmaUe  in  last  Easter  tenii»  the  aberiff  was*  on  the  iStb  agafant  tbe 
^Aprii,  laled  to  return  the  writ;  bat  he  was  w>t  serred  with  a  l^'^^^  * 
nrie  ta  Vring'  ki  the  body  till  the  7ih^  November  folio wing»  at  time,  and  «il«r 
wUdi  tiiM  the  defendant  having  absconded,  wd  the  bail  beUw  ^^i^^' 
hshfiag  beciMMe  bankrupts,  ne  bail  to  the  action  were  pat  in,  and  "prt  to  the  A^ 
att  attfiribmeat  issaed.    Beti  Seijt.  had  oa  a  {esmer  day  eblained  he  htdl^en 


a  nde  to  Ml  it  aside.  ddjjedbyHt- 

temiig  to  pfo- 

Seilom  Seijt.  now  endeavonred  to  support  the  attaehoietti  pouds  iw  m 
sfGO  an  afidavit  which  stated  that  the  [^fUntiff  had  during  the  ^X^^ 
wfcole  of  Eatier  and  TrimUy  terms  been  amused  by  the  defend*  d«£ndtiit 
ant  with  offers  of  compromise,  which  eventually  proved  ineiee- 
taal;  and  that  in  Eatier  term  last  tbe  bail  were  solvent ;  and  he 
cxmtended  that  the  negociation  waa  no  reason  why  the  fdaintiff 
ihoflM  iose  his  remedy  against  the  sheriff. 

^The  Court  held,  that  the  negociation  did  not  supersede  the 
B6eessity  of  proceeding  vnthin  a  reasonable  time  against  the  she- 
riffl  If  be  had  been  a  party  to  the  proposak,  the  consequence 
fl^glfC  have  been  different.  No  time  had  been  precisely  fixed 
to  limit  the  sheriff's  liability,  but  two  tarms  and  a  l<mg  vacation 
luid  in  tiiis  case  elapsed  before  any  proceedings  were  had ;  and 
tke  ptMcfeit  application  was  moch  too  late. 

Rule  absolute  with  Costs  (a.) 

(a)  Vide  Rex  y.  Skerif  of  Surrey,  7  Term  Rep.  452. 
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Jan.  29. 


Lightly  v.  Clouston. 


Tlie  master  of 
an  apprentice, 
who  has  been 
seduced  from 
his  service  to 
work  for  ano- 
ther person, 
may  waive  his 
action  for  the 
tort»  and  bring 
an  action  of 
indebitatut  «-> 
sttMfmf  for 
work  and  la- 
bour done  by 
his  apprentice, 
against  the 
person  who 
tortiously  em- 
ployed fajm. 


[113] 


nPHIS  was  an  action  of  indebitatus  assumpsit "  for  work  and 
"  labour  performed  for  the  defendant  at  his  reqaest,  by  one 
'*  Thomas  Sinclair,  the  apprentice  of  the  plaintiff  legally  bound 
'^  to  him  by  indenture,  for  a  term  of  years  at  the  time  of  the 
"  worK  and  labour  so  performed  existing  and  unexpired,  and  to 
"  the  profits  and  receipts  of  whose  work  and  labour  the  plaintiff 
'*  was,  as  the  master  of  the  said  apprentice,  by  law  entitled.'^ 
The  defendant  seduced  the  apprentice  from  on  board  the  plain* 
tiff's  ship  at  Jamaica,  and  employed  him  as  a  mariner  to  assist 
in  navigating  his  own  ship  from  Port  Royal  home.  The  cause 
was  tried  at  the  sittings  after  Trinity  term  last  before  Mansfield 
Ch.J.  The  jury  found  a  verdict  for  .the  plaintiff,  subject  to  the 
opinion  of  the  Court  on  the  following  objection,  namely,  that 
the  plaintiff  ought  to  have  declared  in  a  special  action  on  the 
case,  and  that  indebitatus  assumpsit  would  not  lie. 

Accordingly  Best  Seijt.  having  on  a  former  day  obtained  a 
rule  nisi  for  setting  aside  the  verdict  and  entering  a  nonsuit. 

Shepherd  Serjt.  now  shewed  cause.  It  has  been  decided  that 
that  this  declaration  is  good,  in  the  case  of  Eades  v.  Vandeput, 
5  East,  39.  which  was  an  action  brought  expressly  for  the  wages 
earned  by  the  plaintiff's  apprentice,  who  had  been  improperly 
impressed,  and  compelled  to  serve  on  board  a  ship  of  war ;  and 
the  Court  there  held  that  the  plaintiff  might  recover.  Barber  y. 
Dennis,  1  Salk.  68.  The  widow  of  a  waterman  was  held  to  be 
entitled  to  two  tickets  which  had  been  earned  by  her  apprentice 
during  his  service  at  sea.  In  Smith  v.  Hodson,  4  Term.  Rep, 
217.  the  Court  expressly  determined,  that  although  trover 
would  have  lain  for  the  goods,  yet  the  assignees  might  affirm  the 
fraudulent  contract  of  the  bankrupt,  and  recover  the  price  as 
upon  a  sale  made  by  themselves. 

JBwf  Serjt.  contrd.  The  cose  of  Eades  v.  Vandeput,  as  it  is 
now  staled,  cannot  be  law.  An  action  might  perhaps  have  been 
maintained  in  that  case  to  recover  the  wages  in  the  shape  of 
damages  for  the  tort ;  but  all  the  work  and  labour  which  the 
apprentice  there  did,  must  have  been  done  for  the  king ;  since 
even  the  services  of  such  servants  as  are  allowed  to  the  captain  of 

a  king's 
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a  king^s  ship  are  wholly  gratuitous  to  him.     And  if  the  appren-        1808. 
lice  worked  for  the  king,  that  action  could  not  be  maintained     , 
against  the  captain.   Macbeath  v.  Haldimand,  1  Term  Rep.  172.  ^, 

Barber  v.  Dennis  was  a  case  of  trovc^^  which  can  furnish  no  Clouston. 
authority  for  this  form  of  action,  and  it  is  of  the  less  weight  be- 
cause one  point  which  is  there  reported  cannot  be  law,  namely, 
that  it  is  immaterial  whether  the  person  who  performed  the  ser- 
vice  was  legally  an  apprentice  or  not.     The  analogy  drawn  from 
that  class  of  cases4n  which  goods  have  been  tortiously  taken  and 
sold,  and  the  plaintiffs  have  been  permitted  to  waive  the  tres- 
pass, and  sne  for  the  proceeds  of  the  sale,  as  money  had  and 
received  to  their  use,  is  not  applicable  here.     It  is  of  pernicious 
tendency  more  largely  to  extend  this  form  of  action,  in  which 
the  defendant  is  not  apprised  by  the  declaration  of  the  nature  of 
the  claim  that  is  made  on  him.     It  is  necessary  to  preserve  the 
distinction  between  causes  of  action  which  arise  ex  delicto,  and 
those  which  arise  ex  contractu,  or  there  would  be  no  limits  to  the 
perversion  that  would  ensue.     A  cause  was  tried  before  Eyre 
C.  J.  in  which  the  plaintiff  declared  in  assumpsit,  that  the  de- 
fendant undertook  not  to  beat  him  in  a  voyage  to  theJSo^^  Indies.      [  U^  ] 
Eyre  Ch.  J.  held  that  he  could  not  recover. 

Mansfield  O.J.    It  is  difficult  upon  principle  to  distin- 
guish this  case  from  those  that  have  arisen  on  bankruptcies  and 
executions,  and  in  which  it  has  been  held  that  trover  may  be 
converted  into  an  action  for  money  had  and  received,  to  recover 
the  sum  produced  by  the  sale  of  the  goods.     I  should  much 
doubt  the  case  of  Smith  v.  Hodson,  but  that  I  remember  a  case 
8o  long  back  as  the  time  of  Lord  Chief  Justice  Eyre  in  the  reign 
of  George  the  second,  in  which  the  same  thing  was  held.     I 
should  have  thought  it  better  for  the  law  to  have  kept  its  course: 
but  it  has  now  been  long  settled,  that  in  cases  of  sale,  if  the 
plaintiff  chuses  to  sue  for  the  produce  of  that  sale,  he  may  do  it : 
and  the  practice  is  beneficial  to  the  defendant,  because  a  jury 
may  give  in  damages  for  the  tort  a  much  greater  sum  than  the 
value  of  the  goods.     In  the  present  case  the  defendant  wrong- 
fully acquires  the  labour  of  the  apprentice :  and  the  master  may 
bring  his  action  for  the  seduction.     But  he  may  also  waive  his 
right  to  recover  damages  for  the  tort,  and  may  say  that  he  is 
entitled  to  the  labour  of  his  apprentice,  that  he  is  consequently 
entitled  to  an  equivalent  for  that  labour,  which  has  been  be- 
stowed in  the  service  of  the  defendant.     It  is  not  competent  for 
the  defendant  to  answer,  that  he  obtained  that  laboor,  not  by 

contract 


1808. 
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confract  widi  the  master,  but  by  wrong;  and  that  ther^fbr^'lie 
-.  will  not  pay  for  it.    This  case  approaches  as  nearly  to  possible 

^^  to  the  case  where  goods  are  sold,  and  the  money  has  foaitdttb' 

CjLOVsto^.  way  into  the  pocket  of  the  defendant. 

Hlath  J.  So  long  back  as  the  time  ift  Charles  the  sedbndF, 
]t%as  heh)  that  the  titfe  to  an  oftfce,  nnder  an  advefie  pos^r^ 
sibn,  might  be  tried  in  an  action  for  the  fees  of  the  office  had' 
[  115  ]  and  received;  and  HoU  Ch.  J,  held  it  clear  law,  that  if  a  p^rsoh' " 
g^es  and  receives  my  rents  from  my  tenants,  I  may  bring  my 
action  against  him  for  money  had  and  received.  Xt  is  for  the 
benefit  of  the  defendant  that  this  form  of  action  should  be  af- 
hiwed  to  prevail,  for  it  admits  of  a  set-off,  and  ded  actions,  which 
eotild  not  be  allowed  in  an  action  framed  on  the  tort. 

Rule  discharged 


riMi 


J<m.  29. 


Weston  v.  Emes. 


Fbroteer!.       HPHIS  was  an  action  on  a  poficy  of  insorance  on  goods  ftoia 
deuce  of  what     *    Surinam  to  London,  in  ship  or  ships.    At  the  trial  of  thir 
tiae  of  effect,    canse  at  the  sittings  after  last  Trinity  term,  before  Man^eli 
^ad^lsfble    ^'  '^'  ^^^  defendant  proposed  to  prove,  that  at  the  time  of  effect- 
to  restrain  the   ing  the  policy  somo  of  the  nnderwriters  objected  to  the  risk  on 
t^^j^  '  *      ship  or  ships,  becanse  they  had  already  underwritten  policies  t6 
''  a  lai^g-e  amonnt  on  goods  by  the  fVoolton,  which  was  known  to  be 
in  the  fleet  botmd  from  Surinam  to  London ;  vrhereopon  the 
broker  said,  "  I  can  bar  the  fVooHon,  for  here  is  my  letter  of 
**  orders  ;'^  this  was  a  letter  in  which  the  plaintiffii  expressed 
their  wish,  that  **  as  their  ship  (the  WooHon)  conid  not  bring  tike 
whole  proceeds  of  her  cargo,  and  the  captwi  would  of  course 
ship  produce  upon  other  ships,  their  broker  should  insure  for 
*•  i!hem  5J00O/.  on  ship  or  ships,  Surinam  to  ^Great  Britain^'* 
They  added,  *'  that  they  thought  they  should  have  a  shipment 
"  on  board  the  Minerva,^'     Mansfield  C.  J.  rejected  this  evi-  * 
dence.    Hie  deibndant  aflter  this  conversation  subscribed  thie 
polGcy  on  ship  or  ships.    The  fVoolton  being  lost,  die  plaintiffs '' ' 
ddclarcd  the  insurance  to  be  on  goods  by  that  ship.     Verditrt  * 
for  the  plaintiff. 

Vaughan 


4t 


4t 
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Wkstoh 


Vaugjkan  Seqk  having  obtained  a  nile  mti  fbr  a  new  trials        1808. 
on  tlie  ground  that  the  broker's  evidence  Might  to  have  been  re- 
ceivedt 

Shepherd  Seijl.  now  shewed  canae*  He  insisted  on  the  dan^  Ehes.* 
geroaa  aitnation  in  which  a  merchant  would  be  placed  by  the  ad* 
mission  of  this  evidence ;  for  his  only  knowledge  of  the .  terms 
of  the  contract  of  assurance  is  derived  from  the  policy  which  is 
pat  into  his  hands ;  if  that,  which  persuades  him  be  is  secure^ 
becanse  it  purports  to  cover  his  risk«  can  be  explained  away 
by  parol,  testimony,  he  lies  wholly  at  the  mercy  of  the  broker* 
This  is  no  latent  ambiguityj  which  may  be  explained  by  parol 
evidence;  nor  is  it  a  misrepresentation,  as  it  would  have  been 
if  the  broker  had  said  **  there  is  no  such  ship  as  the  Woolton  in 
the  fleet."  This  is  a  direct  contradiction  of  the  contract,  just 
as  if  a  broker  eJQTecting  by  a  written  instrument  a  sale  of  goods 
at  50/.  a  ton,  should  whisper  to  the  purchaser  that  he  should  have 
them  at  30/. 

Batfley  Serjt.,  on  the  same  side,  was  stopped  by  the  Court. 

Vaughan  Serjt.,  in  support  of  the  rule,  contended  that  parol 
evidence  is  sometimes  admissible  to  narrow  the  effect   of  a 
policy,  as  in  the  case  of  Mackdowal  v.  Fraser,  DougL  260., 
where  an  insurance  was  effected  on  a  ship  from  New  York  to 
Philadelphiaf  and  it  had  been  falsely  represented  that  she  was 
arrived  at  the  Delaware.    The  effect  of  this  misrepresentation 
was  to  narrow  the  risk  to  such  part  of  the  voyage  as  lay  between 
the  Delaware  and  Philadelphia  ;  yet  parol  evidence  of  that  mis- 
representation was  admitted.     This  is  a  misrepresentation.  The 
wofrds  **  I  bar  the  Woolton"  either  mean  that  the  plaintiff  had 
no  goods  on  bourd  the  Woolton,  and  would  send  the  goods  by 
tiie  Minerva  ;  or  else  tbey  are  an  undertaking  made  by  the    [  117  J 
plaintiff,  who  might  alike  declare  on  what  ship  the  policy  should 
attach,  or  on  what  ship  it  should  not  attach,   that  he  would 
never  declare  an  interest  in  goods  by  the  Woolton.    In  the  case 
cfT  Henkle  v.  The  Royal  Exchange  Insurance  Company,  1  Ves* 
318.  Lord  Hardaicke  Ch.  acknowledged  the  principle,  that  a 
court  of  eqoity  would  order  a  policy  to  be  altered  in  conformity 
to  the  intention  of  the  parties,  even  after  a  loss.    Nay,  at  law, 
there  is  a  case  which  was  cited  by  Holt  before  Pemberton  C.  J. 
yrhmee  on  an  insurance  from  Jrchangel  to  the  Downs,  and  thence 
to  Leghorn,  with  a  parol  agreement  Ihat  the  policy  should  not 
atiaoh  till  a  certain  period,  it  was  held  the  plaintiff  could  not 
reoDver  in  contravention  of  the  parol  agreement  1  Marshall,247. 

The 
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1808.  The  Court  intimated  that  the  case  cited  could  not  be  law,  as 

J7  it  is  there  reported ;  hot  expressed  their  opinion  that  it  codd 

^^  not  have  been  so  decided,  and  that  there  must  have  been  some 

EMibS.  onstom  of  a  particular  trade,  or  some  general  practice,  as  a 
ship  warranted  to  sail  with  convoy,  is  entitled,  notwithstanding^ 
the  warranty,  to  go  round  to  Portsmouth  without  convoy :  and 
after  observing  that  the  letter  in  question  clearly  would  not  au- 
thorize the  broker  to  except  the  Woolton^  they  determined  that 
the  evidence  could  not  be  admitted,  without  abandoning  in  the 
case  of  policies  the  rule  of  evidence  which  prevails  in  all  other 
cases ;  and  that  it  would  be  of  the  worst  effect  if  a  broker  could 
be  permitted  to  alter  a  policy  by  parol  accounts  of  what  passed 
when  it  was  effected.  The  Court  also  observed,  that  Lord 
Mansfield  says  of  misrepresentations,  that  they  must  be  of  a 
matter  collateral  to  the  contract ;  but  that  this  was  part  of  the 
contract. 

Rule  discharged. 


[  118  ]  Gardner  V.  Moses. 

Jw'^9'  '  Watson  t;.  Moses. 

If  witnesses        TO  EST  Sevjl.  having  obtained  rules  for  judgment  as  in  case 

are  absent,  and   JL#      /*  •.  •<!  •i*i*  iji  ••« 

their  return  is  ^}  ^  nonsuit  in  these  causes,  m  which  issue  had  been  joined 

notiinraediate-  on  the  10th  Feb.  1807,  and  the  issue  entered  on  the  9thof  JVov. 

IV  ezDCcteu 

the  Court  will  last,  Shepherd  Serjt.  shewed  for  cause,  that  the  plaintiff  [had 
the  TEff  af  ^^^^  compelled,  by  the  absence  of  material  witnesses,  to  coun- 
percmptory  termand  the  notice  which  he  had  given  of  trial  at  the  Sittings  in 
Mwe'ed  tfll*  *^  Michaelmas  term.  He  added,  that  the  plaintiff  had  now  given 
trial,  as  the  notice  of  trial  for  the  Sittings  after  Hilary  term,  but  was  yet 
discharging  an  fearful  that  his  Witnesses  might  not  arrive  soon  enough  to  enable 
apphcaiiou  for  [jj^  ^q  proceed  to  trial  at  that  time;  for  it  was  sworn  that  one 

judgment  asm  *^  •      /•  i 

case  of  a  non.  of  them  was  afflicted  with  the  rheumatism,  and  deprived  of  the 
use  of  his  ancles :  and  that  another  was  a  seafaring  man,  and 
had  been  impressed  while  he  was  travelling  to  London  for  the 
purpose  of  attending  the  trial  of  the  cause ;  and  it  was  conse- 
quently uncertain  when  either  of  them  might  arrive. 

Best,  contrd,  prayed  the  Court  would  at  least  require  of  the 
plaintiff  a  peremptory  undertaking  to  proceed  to  trial  in  the 

course 


•Ult. 
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course  of  the  next  term,  and  judgment  to  be  entered  as  of  the        1808. 
present  term.  ^^ 

Mansfield  C.  J.    As  to  the  rheumatic  man,  there  can  be  ^, 

DO  peremptory  undertaking  :  as  to  the  seafaring  man,  if  he  is      Moses. 
come,  an  undertaking  is  reasonable ;  if  he  is  not,  the  giving     Watsqn 
the  undertaking  would  be  of  no  avail,  except  to  beget  another      ^  ^'' 
application  to  the  Court,  for  the  excuse  would  be  admitted. 

Rule  discharged  in  both  causes,  without 
a  peremptory  Undertaking. 


[  119  ] 
How  V.  Lacy.  Ftb,  i. 

T^HE  defendant  being  arrested,  put  in  special  bail,  and  gave  If  the  sheriff 

notice  of  justification  for  the  first  day  of  Hilary  term.   The  bail-bond  upon 
bail  not  being  perfected  pursuant  to  notice,  the  plaintiflT  applied  *J®  *'^'*°^ 
to  the  sheri£r  for  an  assignment  of  the  bail-bond,  but  found  that  upoD«n  action 
none  had  been  taken  ;  i^i  consequence  of  which,  on  the  25th  of  ^^dMiOiist 
January  he  sued  out  a  capias  against  the  sherifi^.      On  the  26th  bim  ibran  es- 
bail  were  justified,  and  the  defendant  died  on  the  S7th.     Best  baSTtobe per- 
Serjt.  having  obtained  a  rule  nisi  for  setting  aside  the  allowance  ^*«^»  ^ 
of  bail,  on  the  authority  of  Fullefy.  Presl,  7  Tertn  Rep.  109,  deitbeanow- 
because  no  bail-bond  had  been  taken,  S^t'^^aSdl,*'' 

Clayton  Serjt.  now  shewed  cause.     He  endeavoured  to  dis*  that  the  action 
iinguish  this  from  the  case  cited,  because  there  the  bail  were  ""^  V^^  • 
not  put  in  within  the  due  time,  here  they  were ;  and  he  con- 
tended timt  by  excepting,  the  plaintiff  had  admitted  there  were 
bail  in  the  office,  and  had    waived  his  remedy    against   the 
sheriff. 

JBesf,  contri.  The  bail  not  being  justified  in  due  time,  the 
ease  is  as  if  no  bail  had  been  put  in. 

The  Court  assented  to  this,  and  added^  that  according  to  the 
argument,  excepting  would  make  the  worst  bail  in  the  world  to 
be  good  bail. 

Rule  absolute. 
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Ftb.  1.  COVB  tJ.  HeATON. 

« 

to^hlT'^f  ^^FXEr  Sfrjt  npoB  skewing  canse  agvimt  a  nde  niai,  ob- 
▼enneintoa  tained  OB  a  former  day  by  Shepherd  Serjt.  for  changing 

SnTS^wncccs-  ^^^  venuefrom  Loudon  to  (Chester,  objected  that  the  defendant 
sary  to  onder-  had  Omitted  to  undertake  not  to  assign  error  upon  the  want  of  an 
ngn«iTor°upon  Original.  This  was  an  action  by  original,  and  there  is  no  filazer 
the  want  •£  an   {qy  a  county  palatine* 

Per  Curiam.  When  the  practice  of  changing  the  yenae  to  a 
county  palatine  was  first  introduced  into  this  Courts  it  was  usual 
to  give  such  an  undertaking. 

^         Rule  discharged. 
Shepherd  contri. 


'*•  ^'  Thevston  1?.  Theuston. 

^d^  dMe^  jD-AnEy  Serjt.  on  a  former  day  obtained  a  rule  nisi  to  en- 
vBcontendii^  large  the  time  for  the  sheriff  to  return  a  writ  ofjierifocias, 

mImcumi!!  ^poii  ^^  ground^  that  an  extent  had  also  issued  at  the  suit  of 
teCimrtiflll  the  crown  against  the  defendant's  goods,  that  the  sheriff  was 
•iiafiffitoMtum  >^t  ad?ised  which  of  the  two  executions  was  entitled  to  the 
the  writ  of/m  priority,  and  that  this  point  was  in  a  due  course  of  investigar 
own  peril  of      iou  in  the  Court  of  Exchequer. 

k?^cla#'**"  Shepherd  Serjt,  on  shewing  cause,  contended  that  the  sheriff 
bvt,  ujpbn  ap-  ought  either  to  return  that  an  extent  had  issued,  if  the  case  was 
LlargetLe  ^^^  ^^  nulla  bona,  or  such  other  return  as  the  circumstances 
time  for  the      required. 

nakine  his  re*  ^ 

turn,  ml  the         BuyUy  contra.    The  plaintiff  ought,  as  a  matter  of  coursOit 

cheoaef  ^8h^'    ^  ^PP'y  ^"  *^®  ^^^  instance  to  the  Exchequer ;  for  if  the  she- 
have  decided     riff  should  mistake  the  law,  and  in  consequence  thereof  make 
«  po»n^«        an  incorrect  return,  and  the  plaintiff  were  to  commence  an  ac- 
tion against  him,  the  Court  of  Exchequer  would  cause  the  ac« 
tion  to  be  transferred  thither. 

Rule  absolute  (a.) 

(a)  Ace.  WeUi  v.  Pickamy  7  Term  Rep.  179. 
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Feizb  v.  Thompson.  Fe*.  i. 

^BnS  was  an  action  brought  to  recover  general  average  upon  if  thcjplaifitur 
m  policy  on  goods,  shipped  on  aeconnl  of  the   plaintiff,  ^l^n^^^^ 
m  Jmsterdam  to  London.    Upon  the  trial  of  this  cause  at  damages,  «od 
nldhall  at  the  sittings  after  last   'Trinity  term,  before  Mam-  unable^  iuh 
rfCh.  J.,  the  plaintiff  proved  a  sum  of  600  guilders  to  have  certain  Uie 

,      ,  .         ,  ,   amount.  Sod « 

npaid  for  a  boat,  which  was  to  be  apportioned  as  general  verdict  for  the 
rage,  but  he  did  not  make  it  sufficiently  appear  to  what  ^l^^^^. 
oont  the  adventure  insured  ^was  liable  to  contribute.  mitthepiaintiir 

[n  order  to  shew  that  the  voyage,  which  had  its  inception  dictfornomi- 
K  an  enemy's  country,  was  not  illegal,  the  plaintiff  produced  naidamagea. 
I  ikiQg's  Itcenoe,  which  permitted  *^  T.  Baker  and  sons,  on  from  die  king 
loard  six  neutral  ships,  the  names  of  which  they  w«re  unable  ^^  iM^HtimU 
D  aet  forUi,  to  import  without  molest^ition,  from  any  port  of  from  an  ene- 
^Mand,  suoh  goods  of  the  sort  therein  enumerate^^  being  ^^dslbdng^' 
he  property  of  the  said  Thos.  Baket  and  stms,  a^  might  be  the  property  «c 
pacified  in  their  bilh  of  lading.     Provided  that  any  who  beaaagned,m 
lM>iild  claim  the  benefit  of  the  licence  thereby  granted,  should  "J jj^^'^J^SSi 
ike  and  have  the  same,  on  condition,  ^at  if  any  question  of  goo£^the 
lldiild  arise  in  any  of  his  migesty's  courts  of  admiralty  or  else.  ^^IJ^Lee. 
rfM^re,  whetlier   such   person  had  in  all  points   conformed  .  Butftwere, 
hereto,  in  all  cases  whatsoever  the  proof  should  be  on  the  special  proper- 
loriMm  using  that  licence,  or   claiming  the  benefit  thereof.'  5  remaimng  in 
d'^n  the  margin  was  written  **  Thos.  Jiaker  and  sons,  licence  raiconsignee  * 
•  import."    Baker,  who  was  the  ship's  broker,  proved  that  °  ^l^^^IE' 
Miees  for  all  persons '  on  whose  behalf  he  acted,  were  con-  licence  it  not 
iitly  taken  out  in  his  own  nune  agreeably  to  this  form,  wliioh     p  ]j22*^ 
g  now  universally  used:  that  he  appropriated  the  licence 
educed,  to  the  ship  which  brought  home  this  cargo,  as  one  of 
liix  whioh  were  to  be  protected  by  it,  and  that  the  plaintiff 
Nlid  Ids  proportion  of  the  fees  paid  for  obtaining  it  at  the 
qMary  of  state's  office.    Best  Serjt,  for  the  defendant,  *ob- 
ted  that  this  licence  did  not  specify  the  names  of  any  persons 
iing  under  it  ei^cept  of  Baker  wad  sona«  and  tbereibre  did  not 
•lioe  the  adventure  of  the  plgintiff;  and  the  Chief  Jn3tice  ro- 
ved ftis  point. 

The 
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»     ■  -  . 

.    ^^^^*  The  jury  being  about  to  pronounce  a  verdict  for  the  defend- 

Feize       ^^*»  because  they  could  not  ascertain  any  g^ven  sum  to  be  the 
v1  proportion  due  to  the  plaintiff,  a  nonsuit  was  taken. 

Thompson.       Shepherd  Serjt.  having  obtained  a  rule  nisi  to  set  aside  the 
nonsuit  and  enter  a  verdict  for  the  plaintiff, 

Heath  J.  cited  a  case  of  trespass,  in  which  Grose  J,  was  of 

counsel/  where  no  evidence  being  given  of  the  precise  amount 

[  123  ]     of  the  injury  sustaitied,  the  jury  refused  togiVe  any  damages, 

and  on  application,  the  Gcmrt  ordered  a  verdict  to  be  entered  for 

the  plaintiff,  with  one  pentiy  damages. 

MAHi^FiBliD  Oh.  J.  If  the  Court  ca6  put  themselves  in  the 
place  of  a  jury,  and  ^ay  what  the  damages  shall  be,  which  the 
jury  have  refused  to  assess,  that  case'  appears  to  be  rightly 
decided  ;  and  we  may  herb  folfayw  the  pfecedent  which  it  es- 
tablishes. 

'  -     Rule  absolute  to  enter  a  verdict  for 
the  plaintiff  with  Qd.  damages.  ' 
Feb,  4.  But  Best  Serjt.  having  on  a  subsequent  dayobtain«d  leare 

io  opep  the  rule  again  on  the  objection  arising  upon  tiie  Iiceii6e, 
now  shewed  cause.    The  voyage  being  primA  facie  illegal^  it 
was  incumbent  on  the  plaintiff  to  prove  its  legality;.*  It  is  not 
disputed  that  the  crown  might  authorize  Baker  to  make  choice 
of  persons  or  ships  which  should  freely  trade  from   any  other 
country  to  England,  but  the  instrument  produced  is  n^rely  a 
licence  to  Baker  for  ships  carrying  his  goods.    If  by  virtue  of 
this,  he  can  delegate  the  permission  to  others,  the  trade  is  car- 
ried on  by  persons  whom  the  crown  does  not  know;     It  may  be 
wise  and  politic  to  grant  a  licence  to  one  man,  and  to  "withhold  it 
from  another :  the  crown  have  not  here  trusted  Feize,  but  Baker. 
Upon  the  terms  of  the  proviso  contained  in  the  licence,  Feize  - 
must  prove,  1st.  that  the  licence  is  granted  to  himself  by  name  ; 
2dly,  that  the  goods  are  his ;  and  3dly,  that  a  bill  of  lading,  Com- 
prehending the  cargo  in  question,  has  been  transmitted  to  bim. 
If  this  is  not  so,  one  man  with  one  licence  may  shelter  the  im- 
portation of  all  goods  whatsoever.    This  is  a  legal  instramenU 
and  its  construction  cannot  be  controuled  by  any  slovenly  prao* 
tice  that  may  prevail  in  the  city  of  London.     In  Defiis  v.  Parry, 
3  Bos.  4  PiUl.  3.  the  goods  were  included  in  the  grand  bill'  df 
r  J24  1     lading  indorsed  to  Bridge  and  Smith,  and  so  came  within  the 
terms  of  the  licence,  which  was  granted  to  themselves  or  their 
agents,  or  the  bearer  of  their  bills  of  lading. 

Shepherd 
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Shepherd  and  BayUy  Seijts.  controt.    This  is  the  constant 


1808. 


and  ordinary  mode  in  which  licences  are  now  granted.    The       Fbi^s 
doctrine  held  in  "Deflis  v.  Parry  by  Lord  Alvanley  strongly  ap-  v, 

plies  here.     In  that  case  it  was  the  meaning  of  the  licence  that  Thompson, 
Bridge  and  Smith  should  be  the  principals,  bat  they  were  not : 
for  though  a  general  bill  of  lading  was  sent  to  them,  particular 
bills  of  lading  were  also  sent  to  the  respective  consignees ;  and 
tke  plaintiff  never  was  the  bearer  of  a  bill  of  lading  that  had 
passed  through  the  hands  of  Bridge  and  Smith,  or  entitled  them 
to  donand  possession  of  the  consignment.     On  account  of  the 
uxiiform  practice  which  prevails,  the  Court  will  look  beyond  the 
letter  of  the  licence.    A  benefit  results  to  the  country  from  the 
importation  of  these  goods ;  and  the  object  is  not  so  much  to  au- 
thorize the  individuals  importing,  as  to  sanction  the  particular 
species  of  oommodities  imported.    The  validity  of  this  licence 
is  recognized  at  the  custom  house,  and  the  goods  are  there  re- 
ceived under  it,  in  the  name  of  Feize.    However,  if  the  plain- 
tidT  cannot  avail  himself  of  this  licence,  yet  as  he  has  acted  bond 
J^9  he  is  entitled  to  a  return  of  premium. 

ttLiNBFlBLD  Ch.  J.  I  have  no  doubt  of  the  honesty  of  the 
^''^^isactiotiy  the  truth  of  the  broker's  testimony,  the  innocence 
^  Uie  plaintiff,  or  the  prevalence  of  the  practice ;  nor  that  goods 
^  an  immense  amount  are  annually  imported  under  such  a  U- 
^^^vice.  But  to  be  sure  a  lawyer,  or  a  man  of  business,  looking 
^^  this  licence,  would  say  it  was  nothing  less  than  a  licence  to 
^^ize.  The  cases  of  Furtado  v.  Rogers,  3  Bos.  191.  Lowry  v. 
-BoKrdffify  Doug.  472.  and  ail  the  cases  for  ten  years  past,  are 
^^ndusive  against  the  return  of  premium. 

Heath  J.    The  course  at  the  secretary  of  state's  office  has      [  125  ] 
^^^ea  altered  since  1802;  before  which  time  the  terms  of  the 
Ucences  granted  Were  very  general ;  but  they  are  now  much 
^^oafined,  whence  it  appears  that  some  inconvenience  has  been 
^oond  in  the  former  practice. 

ChambrsJ.  The  licence  is  most  explicit  notice  to  those 
Hoobtidn  it,  that  the  proof  of  their  conforming  to  it  lies  on 
'"^IB,  and  that  they  must  conform  in  every  respect  After  this 
^^  they  profess  ignorance  ? 

Rule  discharged. 
On  a  subsequent  day  Shepherd  Serjt.  moved  for  a  new  trial       ffl.  it. 
^^^tead  t>f  a  nonsuit,  upon  an  affidavit  of  Baker  the  broker, 
I     ^tiich  suggested,  that  he  had,  according  to  the  usual  practice 
I      ^«  trade,  himself  received  a  general  bill  of  lading,  comprehend 
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1808.       ing  the  goods  in  question,  but  had  mislaid  it,  and  that  he  did 
Yeiz^       ^^^  doubt  of  obtaining  a  duplicate  from  Amsterdam. 

^,  The  Court  seeing  that  this  was  merely  a  question  for  costs, 

Thompson,  and  being  informed  that  other  actions  were  now  depending  upon 
the  same  question  in  which  the  fact  of  the  bilLof  lading  would 
appear,  directed  the  judgment  to  be  stayed  till  those  causes 
should  be  determined,  tlie  plaintiff  undertaking  to  try  them  as 
soon  as  he  should  obtain  the  general  bill  of  lading. 

Rule  enlarged. 


error. 


[  126  J  (IN  THE  EXCHEQUER  CHAMBER.) 

Feb.  3.  French  v.  Cook.     In  Etfor. 

filed  to  warrant  TPm^  ^as  a  Writ  of  error  brought  upon  a  judgment  of  the 
a  judgment  af-  Court  of  King's  Bench  obtained  bjr  default  in  Michuelnias 

a^iii'LTbccnj  term  1806:  the  plaintiff  assigned  for  special  error  "that  there 
assigned  for  was  HO  bill  filed  between  the  parties  in  Michaelmas  term  ip  the 
said  47th  year  to  warrant  the  declaration  and  judgment,"  and 
prayed  a  certiorari,  which  accordingly  issued,  tested  the  6th 
dav  of  November  1808,  and  the  return  whereto  stated,  that  "  it 
**  did  not  appear  that  any  bill  was  filed  of  record  of  Michaelmas 
"  term  in  the  47th  year  aforesaid  between  the  parlies."  The 
defendant  joined  in  error,  and  averred  *'  that  there  was  a  bill 
'*  filed  between  the  parties  aforesaid  in  the  record  aforesaid,  as 
"  of  Michaelmas  term  in  the  said  47th  year,  to  warrant  the  de- 
"  claration  and  judgment  aforesaid  ;"  and  prayed  a  certiorari^ 
.  which  accordingly  issued,  tested  the  25th  of  November  1806^ 
and  whereto  the  Chief  Justice  returned,  ''  that  a  bill  was  fiie4 
"of  record  in  the  plea  within  mentioned,  £7s q/* the  aforesaid 
"  Michaelmas  term  ia  the  said  47th  year,  on  the  18th  day  of 
"  November  in  the  48th  year  of  his  Majesty's  reign.'' 

llolroyd  for  the  plaintiff  in  error.  It  is  essential  that  a  bill. 
or  original  should  be  previously  filed,  to  warrant  the  declara- 
tion. The  Court  cannot  know  whether  any  bill  was  filed,  but 
by  ilie  re  tarns  made  to  the  writs  of  certiorari.  By  the  reinrn 
to  the  first,  it  appears,  that  at  the  time  of  filing  the  declara- 
tion there  was  no^iil  at  all ;  and  by  the  return  to  the  second^  it 

appears 
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* 

appears,  that  there  is  now  no  bill  which  can  warrant  the  pro-        1S08. 
ceedings  ;  for  *it  states,  that  on  a  day  long  subsequent  to  the     Z 
judgment  the  bill  was  filed  as  of  a  prior  term.    Where  a  bill  is  ^^ 

filed  against  an  attorney  in  the  vacation,  or  where  the  cause  of      Cook. 
AD  action  which  must  be  brought  within  a  limited  time,  as  for     *[  1^7  ] 
instance,  three  months,  accrues  just  after  the  end  of  a  term» 
the  Court  of  King's  Bench,  in  order  that  the  action  may  not  be 
defeated,  permits  a  bill  to  be  filed,  and  entitled  on  the  very 
day,  as  of  another  term,  and  regards  the  very  day  of  filing  the 
bill,  and  not  the  first  day  of  the  term  of  which  it  is  entitled,  as 
the  commencement  of  the  action.     Waghorne  v.  Fields,  5  Term 
Rep.  173.     Dodsworth  v.  Bowen,  5  T.  Rep.  325.    Therefore 
thovery  day,  and  not  the  term  of  which  it  is  entitled,  must  in 
this  case  also  be  considered  as  the  time  of  filing  the  bill. 
Barrif  for  the  defendants  in  error,  was  stopped  by 
The  Court.    We  know  there  never  is  an  original :  there  is  no 
reason  why  a  bill  should  not  be  filed  after  judgment  as  well  as 
aa  original.    The  case  of  Barrat  v.  Spraggon,  2  H.  Bl.  608.  is 
directly  ia  point.     Eyre  C.  J.  there  said,  ''  if  there  is  a  bill  on 
^  file  of  that  term,  the  Court  will  not  enquire  bow  it  came 
tbere.'' 

Judgment  affirmed. 


(IN  THE  EXCHEQUER-CHAMBER.)  |.  ^gg  ^ 

Daman  v.  Marrktt.    In  Error.  Fth,  s. 

jPlnS  was  a  writ  of  error  brought  to  reverse  a  judgment  of  The  offence 

the  Court  of  King's  Bench  in  an  action  on  the  stat.  3  G.  8.  Sf^'JSl?^ 
^;  15.  commonly  called  the  Durham  act.      The    declaration  *?»  ^  ^•.*-  ^* 
'tated,  that  the  defendant  below  **  claimed  as'a  freeman  of  the  Toting  as « 
"  town  (of  Southampton)  to  vote  at  an  election  for  members  to  ^^^'J^\m 
^rve  in  parliament  for  the  said  town  ;  and  claimed  a  right  to  months  admiN 
"  Tote  at  the  said  election  as  a  freeman  only,  he  the  said  defend-  J^wnTaiw^ 
'  ttit  not  having  been  admitted  to  the  freedom  of  the  said  town  ^^^f*"  ^V^rf 
"  W?e  calendar  months  before  the  first  day  of  that  election,  S^i^fiAecL-* 
••d  did  then  and  there  presume  to  give  his  vote,  and  did  ^^^rfffi*^ 
pre  his  vote,    as  such  freeman,  &c.  »  And  the  of- 

H2  Burrougk '^:S^ 

thedecUratioii. 
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1808.  Burrovgh  for  the  plaintiiFin  error.     It  is  not  averred  in  the 

r  declaration  that  the  defendant  had  no  other  rhht  to  vote  than  as 

Daman         ^  _    .  ,.  ,  ,        ,       .  .  i 

^^  a  freeman.     11  is  a  well  known  rule,  that  m  actions  on  penal 

Marrett.  'statutes  the  declaration  must  bring  the  offence  within  the  enact- 
ing clause :  when  any  exception  is  introduced  into  the  statute 
by  way  of  subsequent  proviso,  that  need  not  be  met  by  the  de- 
claration, but  it  is  left  to  the  defendant  to  bring  himself  within 
the  exception  by  his  plea.  This  was  decided  in  Spieresy,  Par- 
Jeer,  1  Term  Rep.  141.  In  Rex  v.  Pratten,  6  Term  Rep.  569. 
the  Court  held,  that  as  the  seventh  section,  which  gives  the 
penalty,  refers  to  the  fifth,  which  contains  the  exceptions,  it 
was  necessary  in  a  conviction  upon  the  seventh  section,  to  re- 
pudiate the  exceptions  contained  in  the  fifth.  The  rule,  it  for- 
tiori, must  apply  here :  for  the  qualification  of  the  prohibition 
[  129  ]  is  contained  in  the  very  body  of  the  enacting  clause.  The  of- 
fence described  in  this  act  is,  where  a  person  gives  his  vote  as 
a  freeman  only,  who  possesses  no  other  right  of  voting.  It  is 
no  offence  against  this  act,  that  a  man  claims,  or  gives  hU  vote 
as  a  freeman  only,  if  he  has  another  right  of  voting ;  for  it  is 
not  within  the  mischief  of  the  act,  which  was  the  practice  of 
making  numerous  freemen  on  the  eve  of  an  election,  in  order  to 
obtain  their  suffrages. 

Dampier,  contra,  contended  that  when  a  man  chuses  to  vole 
in  the  character  of  a  freeman  only,  he  must  stand  or  fall  by  that 
claim,  and  abide  by  the  consequences  of  his  choice.  The  ac- 
tion is  given  to  a  common  informer,  a  by-stander,  whose  only 
knowledge  of  the  voter's  right  is  acquired  by  hearing  the  claim 
which  the  voter  makes  at  the  poll,  and  who  can  know  nothing 
of  the  voter's  other  latent  rights  of  property.  It  cannot  be  per- 
mitted that  the  voter  shall  mislead  the  informer  by  his  conduct. 
The  averment  therefore,  that  he  claimed  to  vote  as  a  freeman 
•only,  must  be  considered  as  equivalent  to  an  allegation  that  his 
right  to  vote  was  as  a  freeman  only.  The  plaintiff's  proposi. 
tiou  is  much  too  large,  that  nothing  would  be  a  defence  at  nisi 
prim,  which  is  tu)l  embraced  by  some  averment  on  the  record : 
for  by  that  rule  it  would  be  no  defence  to  prove  the  rights  of 
birth,  marriage,  or  servitude,  excepted  by  the  proviso  in  5.  2.  ; 
since  it  is  admitted  that  they  need  not  be  excluded  by  the  de- 
claration. 

Per  Curiam.  The  single  question  in  this  case  turns  on  the 
true  construction  of  the  first  clause  in  the  act.  The  plaintiff 
objects,  that  the  offence  described  in  that  clause  is,  the  act  p< 

a  person 
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« 
a  person  voting  in  the  character  of  a  freeman,  when  be  has  not        2  SOS. 
been  twelvemonths  admitted  to  his  *freedom,  and  has  no  other      r 
right  of  voting  than  that  which  his  character  of  freeman  con-  ^^ 

fers;  and  if  the  objection  is  well  founded,  it  is  clear  that  the    Marrett* 
declaration  does  not  bring  theplaintiff  within  this  description.    *[  1^0  ] 
The  words  of  the  claase  are,  "  that  no  person  claiming  as  a 
"  freeman  to  vote  at  any  election  of  members  to  serve  in  par- 
*'  liament,  where  such  voter's  right  of  voting  is  as  a  freeman 
**  only,  shall  be  admitted  to  give  his  vote  at  such  election,  on- 
**  less  such  person  shall  have  been  admitted  to  his    freedom 
**  twelve  calendar  months."     This  is  the  prohibitory  part,  and 
tbe  Ibing  prohibited  is  that,  which  alone  in  good  sense  it  could 
be,  the  voting  of  freemen,  who  have  no  other  right  of  voting 
than  as  freemen.     Then  follows  the  enacting  clause ;  *^  And  if 
'*  any  person  shall  presume  to  give  his  vote  as  a  freeman,  con- 
"  trary  to  the  true  intent  and  meaning  of  this  act,  he  shall  for 
**  ev^ry  sach  offence  forfeit  the  sum  of  100/."     Upon  the  true . 
coDstmctionof  this  clause,  the  definition  of  the  offence  appears* 
to  be,  the  voting  as  a  freeman,  not  having  been  such  for  a 
twelvemonth ;  and  not  having  any  other  right  to  vote ;  and  it 
most  be  so  averred  in  the  declaration.     But  it  is  said  that  the 
voter,  by  claiming  to  vote  in  this  right,  repudiates  any  oth^r 
right  to  vote.    This  is  neither  law  nor  good  sense  :  a  man  may 
have  other  rights,  and  yet,  either  by  mistake  or  for  other  rea- 
sons, may  vote  upon  the  claim  of  this  right ;  and  it  lyould  be 
very  hard  that  he  should  therefore  incur  this  penalty. 

Judgment  reversed. 


■"w^ 


Drury  X'.  Defontaine. 


[131  3 


Ftb.  4. 


'PHIS  was  an  action  brought  to  recover  the  price  of  a  horse,  a  sale  of  goods 

Upon  the  trial  of  this  cause,  before  Mansfield  C.  J.  at  ^''^^^^^^lll^ 

dmldhall  at  the  sittings  after  last  Trinity  term,    it  appeared  not  made  in  the 

Ikatthe  pUintiff,  who  was  a  banker  by  trade,  had  sent  his  horse  ordlSS^'^iJll-'* 

to  one  Hull,  who  kept  a  commission  stable  for  the  sale  of  horses  >ng  of  the  ven- 

li?  auction,  for  the  purpose  of  being  sold.     The  defendant  came  ageln,  u  not 

^tL  Sunday  to  the  stable,  and  after  having  tried  the  horse  for  ^oidatcom- 

^  hour,  requested  of  Hull  that  he  might  carry  him  to  shew  a      Or  bj'the 

Major  '^i: wear. 2. 
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Drury 


1808.        Major  Mackenzie,  and  that  Major  Mackenzie  mighi  try  it.  Hull 
told  him  that  the  price  of  the^horse  at  the   iiammer  was  a  h.un- 
^^  dred  guineas  ;  but  if  the  defendant  would  bring  him  back  100/. 

Depon-  it  would  suffice.  That  he  must  either  bring  100/.  or  return  the 
TAiNE.  horse,  by  two  o'clock  at  the  farthest.  If  the  defendant  did  not 
return  it  by  two  o'clock,  the  horse  should  be  his  own.  The 
horse  not  being  brought  back  till  eight  o'clock,  Hull  refused  to 
receive  it,  and  insisted  that  the  sale  was  complete  at  two  o'clockl* 
The  jury  found  a  verdict  for  the  plaintiff.  Shepherd  Serjt.  hav- 
ing obtained  a  rule  nisi  to  set  aside  the  verdict  and  enter  a  non- 
suit oh  two  grounds,  1st.  That  there  was  a  supposed  variance, 
which  it  is  immaterial  to  mention,  as  it  was  overruled  by  the 
Court :  and,  2dly,  That  the  contract  of  sale  being  made  on  a 
Sunday,  was  void.  • 

Best  Serjt.  now  shewed  cause.  Nothing  in  the  law  of  this 
country  avoids  this  sale.  The  stat.  29  Car,  2.  c.  7.  s,  1.  enacts/ 
first,  *'  That  no  tradesman,  artificet,  workman,  labourer,  or' 
'*  other  person  whatsoever,  shall  do  or  exercise  any  worldly  la- 
*^  hour,  business,  or  work  upon  the  Lord's-day."  And  the  case 
[  132  ]  does  not  come  within  the  terms  of  this  prohibition ;  secondly, 
''that  no  person  or  persons  whatsoever  shall  publicly  cry,  shew 
'*  forth,  or  expose  to  sale,  any  wares,  merchandizes,  goods,  or 
*'  chattels,  whatsoever,  upon  the  Lord's-day."  The  Legisla- 
ture t^ould  not  have  meant' to  include  under  the  first  branch  of 
the  statute  the  employments  mentioned  in  the  second  clause, 
ottierwise  the  second  clause  would  be  superfluous;  and  it  is 
observable  that  the  words  in  the  second  part  are  not,  that  no 
person  shall  sell,  but  that  no  person  shall  publicly  cry,  &^c.  These 
expressions  shew  that  an  act  which  is  not  attended  with  noise 
and  tumult,  and  likely  to  disturb  the  public  service  of  the 
church,  and  the  devotions  of  others,  such  as  a  sale  in  a  private 
room  or  yard,  does  not  come  within  the  prohibition  of  this  sta- 
tute. It  is  also  manifest  that  the  first  section  cannot  be  meant 
to  apply  to  all  sorts  of  work  or  business,  otherwise  there  would 
have  been  no  occasion  for  the  second  section  relating  to  drovers 
and  horse-coursers.  [Mansfield  C.  J.  That  section  goes  fur- 
ther ;  for  it  prohibits  drovers  and  horse 'Coursprs,  which  word 
means  horse  dealers,  from  coming  into  their  inn  on  a  Sunday, ' 
and  imposes  a  penalty  for  that  offence.]  No  canon,  no  opinion 
to  be  found  in  any  writers  upon  ecclesiastical  law,  treats  bar-  ^ 
gains  made  on  a  Sunday  as  illegal.  The  Jewish  law  prohi* 
bited  Ihem,  but  several  of  the  councils  have  expressly  declared 

that 
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i  Chriatians  shall  not  jadaize.     In  Comyns  v.  Boyer,  Cro.        ^  508. 
2f.  485.  it  was  ruled  that  "  a  fair  holden  on  a  Sunday  is  well      ^      ^ 
loagh :  for  although  by  the  statute  27  Hen.  6.  c.  5.  there  is  u  ^^ 

snalty  inflicted  upon  the  party  that  sells  on  that  day,  it  does      DEFoi>r- 
>tmake  it  to  be  void."    Before  the  passing  of  that  stf^tute       taisib* 
i  were    currently  holden  on  a  Suftday.    [Mans/ielJ  C.  J.     • 
it  was  because  fairs  were  by  prescription,  and  could  not  be 
[  on  any  other  days  than  those  on  which  they  had  been  im- 
oiorially  held;    and  that  is  a  very  singular  statute^   for  it 
rs  the  course  of  a  prescription.]    In  Macalley'%  case,  Cro. 
.279.  an  arrest  made  on  a  Sunday  before  the  stal.  29  Car.     [  133  ] 
.  ?• «.  6.  was  held  good.  In  Waite  v;  The  Hundred  of  Stoke ^ 
•  Jac,  496.  the  legality  of  travelling  on  a  Sunday  is  rccog- 
idy  and  it  is  laid  down  ''  that  an  arrest  on  a  Sunday y    and 
h^  ministerial  acts,  are  good,  and  that  an  original  writ,  or 
itenty  bearing  teste  upon  the  Sunday,  are  good    enough* 
or  the  Chancellor  may  seal  writs  or  patents  upon  any  day." 
:  the  granting  of  a   title  or  an  estate  is  not  legalized  as  a 
k'of  necessity  or  charity.  Inlferv'.  Brofherion,  ISira.  702* 
ndictment  at  common  law,  not  concluding  contra  formam 
tti,  for  selling  meat  upon  a  Sunday,  was  held  bad  upon  de- 
fer.   These  cases  then  shew,  that  at  common  law  it  was 
U  to  perform  on  a  Sunday  any  act  not  expressly  prohibited 
)  Stat.   1  Jac.  1.  r.  22.  $.  28.  which  enacts  that  "  no  shoe- 
(er  shall  shew,  to  the  intent  to  put  to  sale  upon  the  Sunday 
shoes  or  boots,  upon  pain  of  forfeiture  for  every  pair  made, 
1)  shewed,  or  put  to  sale,  9s.  Ad,,  and  the  just  and  full  value 
ife  same,"  furnishes  a  further  argument  to  shew  that  such 
iwere  not  illegal  at  common  law.     In  this  case  there  is  also 
imt  for  horses  bargained  and  sold  ;  and  if  it  be  illegal  pub- 
'  to  sell,  yet  nothing  prohibits  any  person  to  contract  on  a 
iay  for  the  sale  of  goods  to  be  delivered  on  a  subsequent 
Such  a  contract  is  neither  labour,  business,  or  work,  nor 
a  **  publicly  crying,  shewing  forth,  or  exposing  to  sale.* 
hepherd  and  Bayley  Serjts.,  contra.     This  sale  is  prohibited 
the  stat.  29  Car.  2.;  but  independently  of  that  statute^  it  is 
td  at  common  law.     Without  examining  whether  a  bargain 
fe'bn  a  Sunddy  would  bo  valid,  which  is  nevertheless  denied, 
'kiftfficicnt  to  observe  that  the  plaintiff's  case  is,  that  this  is  a 
f  sal^  and  delivery  on  the  Sunday,  and  not  a  bargain  and 
"Th^  t^tatntes  contain  nothing  from  which  it  is  to  be  inferred      [  134  ] 
\w^  piractl't<es  wdre  not  illegal  at  common  law,  for  the  acts 
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3  Jac.  \.,  3  Car.  1.  c.  2.,  and  39  Ccrr.  2.«  all  impose  particular 
penalties^  which  might  be  designed  for  the  better  enforcing  the 
common  law.  The  latter  statute  does  not  merely  forbid  public 
ssJeSy  but  it  also  forbids  under  a  penalty  the  public  exposure* 
and  M  the  means'  which  are  likely  to  lead  to  st  sale,  in  order  the 
more  effectually  to  preyent  the  practice.  Several  statutes  seem 
rather  to  recognize  the  illegality  of  such  acts.  The  preamble  of 
27  //.  6.  c.  5.  speaks  with  reprobatioti  of  the  **  abominable  in- 
**  juries  and  offences  done  to  Almighty  God,  because  of  fairs 
and  markets  upon  high  and  principal  feasts,  and  of  the  people 
so  specially  withdrawing  themselves  and  servants  from  divine 
."  service."  The  stat.  29  Car,  2.  is  expressed  to  be  made  "  for 
"  }\iQ  better  observation  of  the  Lords-day."  The  demurrer  m 
Stra,  702.  was  perhaps  allowed,  because  the  offence  was  not 
laid  in  indictment  to  be  ad  commune  nocumentum,  and  such  an  act 
done  in  a  comer,  might  perhaps  not  be- indictable  at  common 
law ;  or  the  selling  of  meat  might,  if  considered  independently  of' 
the  statute,  be  deemed  a  work  of  necessity.  The  ien  Jewish 
statutes  are  all  related  by  St.  Paul,  Rom,  xiii.  9.  with  the  addi- 
tion of  an  eleventh  commandment  for  charity.  Therefore  in 
Christianity  as  well  as  in  Judaism,  the  fourth  commandment  is 
rietain^d ;  and  that  which  is  an  offence  against  it  when  commit- 
ted by  tiJew,  is  equally  such  when  committed  by  a  Christian. 

But,  2dly,  the  stat.  29  Car.  2.  expreissly  avoids  this  sale.  It 
is  argued  that  the  sale  is  good  because  not  publicly  made,  but 
the  word  "  publicly'*  is  in  this  statute  attached  to  the  words 
*•  cry,  shew  forth,  and  expose,"  not  to  the  exercise  of  worldly 
labour,  business,  or  work."  If  horse-dealing  was  not  the  "or- 
dinary calling"  of  the  plaintiff,  yet  this  is  an  exercise  of  HuWh 
Ordinary  calling,  who  is  a  horse-dealer,  and  that  which  is  illegal 
£  135  3  in  him,  cannot  be  the  subject  of  a  legal  contract  in  another,  who 
adopts  his  act,  and  identifies  himself  with  the  horse-courser. 
iMiimfield  C.  J.  By  the  2d  section,  a  horse-courser  is  ex- 
jlrtiify  forbidden  to  travel  or  go  to  his  inn  on  a  Sunday.  He 
necessarily  travels  from  place  to  place  in  the  exercise  of  bis 
calling  t  ilF  he  may  not  travel,  does  not  the  act  afford  an  infer- 
ence that  he  may  not  sell  on  a  Sunday?]    Part  of  Ibis  transac- 

*t!6ii  was  the  travelling  to  and  fro  with  the  horse  in  order  to  exhi- 

''Mt  ft  for  the  purpose  of  sale.    That  exhibition  was  an  illegal 
kct,  and  the  illegality  cannot  be  diminished  by  the  sale  being 

.mler wards  effected.     No  case  has  been  cited,  where  a  contract 

iuade  on  a  Skuday  has  been  enforced  by  law. 

'  *  Cur,  adv.  xuU. 

Mansfield 
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Mansfield  Ch.  J.  now  delivered  the  opinion  of  the  Gonrt.^        1^0B« 
The  bargaining  for  and  selling  horses  on  a  Sunday  is  certainly      IT 
a  verjr  indecent  thing,  and  what  no  religious  person  woaIc},.dp.  ^ 

But  we  cannot  discover  that  the  law  has  gone  so  fgir  a^  to  say     Osf^Fr 
that,  every  contract  made  on  a  Sunday  shall  be  void^  althoagb      ta^na. 
onder  these  penal  ittatutes,  if  a  man  in  the  exercise  of  his  ordi* 
nary  calling  shonld  make  a  contract  on  a  Sunday,  that  contract 
woald  be  void.    It  appears  that  the  horse  was  not  sent  to  Hull 
for  the  purpose  of  private  sale,  but  for  the  purpose  of  being 
sold  by  auction  ;  for  it  may  be  gathered  from  the  evidence  that 
Hull  keeps  a  repository  for  sale  by  auction.     Therefore  Hull 
did  not  sell  this  horse,  properly  speaking,  as  a  horse-dealer.     It 
is  said  by  Lord  Coke  that  the  Christian  religion  is  part  of  the 
common  law,  and  such  a  sale  certainly  is  directly  contrary  to 
the  practice  of  those  religious  duties  which  it  was  the  purpose  of 
the  legislature  to  enforce,  as  expressed  in  tlie  preamble  of  the 
Stat  29  Car.  2.,  namely,  *'  that  every  person   whatsoever  shall,    [  136  } 
'*  on>theLord's-day  apply  themselves  to  the  observation  of  the 
**  same»  by  exercising  themselves  thereon  in  the  duties  of  piety 
**  nndi  true  religion,  publicly  and  privately  ;*  which  certainly  is 
Aot  likely  to  be  done  by  those  whose  minds  are  engaged  in 
nittking  bargains  and  selling  horses.     Lord  Coke,  2  Imt.  220. 
cite»a  Saxon  law  of  King  Ethelstan,  the  latter  part  of  which  is. 
Die  autem  dominico  nemo  mercaturamfacito ;  id  quod  si  qrtit  egerit, 
ei  ips&  merce,  et  triginta  praterea  iolidis  mulctator ;  upon  which 
Ijord  Coke  observes,  **  Here  note,  by  the  way,  that  no  mer- 
^^  bbandizing  should  be  on  the  LordVday.*'     But  it  does  not 
appear  that  the  common  law  considered  those  contracts  as  void 
'Wh9db  were  made  on  a  Sunday.     In  Comyns  v.  Bayer,  the  de- 
'  fondant    pleaded   a  sale  in   open   fair,    hut    in    stating   the 
flight  to  hold  the   fair,  he  did  nOt  except  the   case   of  the 
fair  day  falling  on  a  Sunday,  and  it  was  urged  that  the  plea 
was  bad,  because  a  fair  held  on  that  day  would   be  illejgal, 
4U  coming  within  the  statute  27  7/.  6.  c.  5.  of  fairs  and  markets. 
The  Court  determined  that  the  holding  a  fair  on  that  day  would 
be  illegal,  but  that  the  contract  would  not  be  void.     The  law  is 
since  changed,  and  if  any  act  is  forbidden  under  a  penalty,  a 
oontract  to  da  it  is  now  held  void.     But  though  that  case  is  not 
law,  it  shews  that  there  was  nothing  in  the  common  law 
•would  avoid  a  sale  made  on  the  Sunday,  otherwise  this 
maalion  of  the  statute  would  not  have  been  introduced.     The 
29  Car.  2.  is  the  only  statute  that  can  possibly  apply  here.     It 
enacts  **  that  no  person  whatsoever  shall  do  or  exercise  any 
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1808.  "  worldly  labour,  business,  or  vork  of  their  ordinary  callings 
"  upon  the  Lord's  day."  To  bring  this,  case  within  the  act,  we 
must  pronounce  that  either  Drury  or  Hull  worked  within  their 
ordinary  callings  on  the  Sunday.  Rut  the  sale  of  horses  by  pri- 
vate contract  was  not  Drurii/*s  ordinary  calling,  nor  was  it 
[  137  ]  ^ul^s :  his  calling  was  that  of  a  horse-auctioneer,  and  he  was 
not  within  his  ordinary  calling  in  selling  this  horse  by  private 
contract;  and  therefore,  although  it  is  to  be  lamented^  the  sale 
must  be  held  good,  and  the 

Rule  discharged; 


Feb.  5. 

A,0  bemg  in- 
trusted with 
Koods  belong- 
n^  to  B.,  un- 
dertook to  get 
them  insured. 
He  afterwards 
effected  tin  in- 


GlLLETT  V.  MaWMAN. 

nPHIS.  cause  was  tried  before  Mansfield Ch,  J.  at  the  sittings, 
after  last  Trinity  term  at  Guildhall.^  The  declaration  was. 
for  work  and  labour,  with  the  usual  counts  for  money  paid,  &x^^ 
The  defendant  pleaded  the  general  issue,  and  delivered  a  notice, 
of  set-off  for  money  had  and  received,  &c.  and  also  *'  for5000/« 
•urance,  in  hu  due  and  payable  to  the  defendant  from  the  plaintifi*  as  the  in* 
TO  property  on  ^urer  of  certain  goods  and  chattels,  books  and  papers  of  the 
his  premises  defendant,  insured  by  the  plaintiff  for  the  defendant  against  loss 
makingany  or  damage  by  fire,  and  which  were  destroyed  by  fire  whilst  they 
^^^d^hil  •  were  so  insured  by  the  plaintiff  as  aforesiiid."  The  plaintiff  was  • 
trust.  The  pre-  a  printer,  and  the  amount  of  liis  demand,  as  proved  upon  the 
SiMroredTy  *^*^J'  was  1819/."  One  of  the  ilcms  of  his  charge  was,  forprint- 
jire,  and  A.  re-  ing,  on  account  of  the  defendant,  a  translation  of  the  Travels 
amount  of  his  o[  Anucharsis.  The  work  was  nearly  completed,  when  a  fire 
insurance,  but  accidentally  broke  out  upon  the  plaintift*'s  premises,  and  the 
siderabiy  short  whole  impressiou  was  consumed.  It  WQS  contended  on  the  side 
**^The°Cou'rT''  ^^-^  defendant  that,  as  the  work  was  not  completed,  the  plaior 
held  that  no  tiff  by  the  custom  of  the  *  trade  was  not  entitled  to  be  paid  for 
any  part  of  this  printing.  It  was  also  insisted  that  the  defend- 
ant might  deduct,  upon  the  set-off,  the  value  of  his  paper  which, 
liad  been  consumed  upon  the  plaintiff's  premises,  and  which 
the  plaintiff  was.  bound  to  insure,  as  well  by  his  express  uqd^c- 


part  of  this 
money  could 
be  considered 
as  received  on 
account  of  fi., 
aoQ  that  it 
could  not 


therefore  be  set 

off  in  an  action  for  work  and  labour  brought  by  A.  against  B. 

Although  a  workman  is,  in  generait  entitled  to  be  paid  for  his  labour  where  (he  work  is  destroyed, 
without  any  default  of  his  own,  before  it  is  completed  or  delivered  to  the  employer*  yet  tbe  kw,  in  U^U 
respect,  may  be  coi/troled  by  ttie  usage  of  a  piirlicular  trade. 

•[  138  3  taking. 
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taking,  as  by  the  general  custom  of  the  trade.     It  was  proved        1808. 
thai  the  plaintiff  had  received  5000/.  from  the  Imperial  insur-      ' 

CjILLETT 

ance  office,  in  conseqaence  of  a  loss  occasioned  by  this  fire.  No  ^^ 

policy  had  been  executed^  but  a  deposit  was  paid  by  the  plaintiff  Mavmak. 
about  a  month  before  the  accident  occurred.  There  was  some 
evidence  offered  for  the  purpose  of  proving  that  this  deposit  had 
been  paid  partly  on  account  of  goods  in  trust.  The  jury  found 
a  verdict  fbr  the  plain  tiff,  damages  145/.,  deducting  from  his 
whole  demand  the  charge  for  printing  the  above  work,  and  the 
valae  of  the  defendonrs  paper  which  had  been  consumed.  They 
also  found  that  there  was  no  general  custom  of  the  trade  by 
which  the  printer  was  bound  to  insure  the  property  of  his  em- 
ployer while  it  remained  on  his  premises,  but  that  the  plaintiff 
in  this  instance  had  rendered  himself  liable  by  an  express  under- 
taking. The  Chief  Justice  was  of  opinion  that  the  loss  occa- 
sioned by  the  omission  on  the  part  of  the  plaintiff  to  effect  the 
insurance  could  not  be  made  the  subject  of  a  set-off,  and  per- 
mission was  accordingly  given  to  the  plaintiff  to  move  that  the 
verdict  might  be  increased  by  the  addition  of  1105/.,  the  sum 
which  had  been  deducted  upon  that  account.  A  rule  nisi  was 
obtained  on  a  former  day,  calling  on  the  defendant  to  shew  cause 
why  the  damages  found  by  the  jury  should  not  be  increased  to 
1819/.,  or  why  a  new  trial  should  not  be  had  between  the  par- 
ties. Vaughan  Serjt.,  in  moving  for  the  rule,  observed,  that  he 
meant  to  contend  that  the  plaintiff  was  entitled  to  be  paid  for 
the  printing,  although  the  whole  work  was  not  completed. 

Shepherd  and  Lens  Seijts.,  upon  shewing  cause,  were  desired  [  139  3 
by  the  Court  to  confine  themselves  to  the  question  of  the  set-off. 
They  observed,  that  the  plaintiff  had  undertaken  to  insure  the 
property  of  the  defendant.  It  had  been  so  found  by  the  jury, 
and  an  insurance  had,  in  fact^  been  effected.  Considering  the 
evidence  in  the-  manner  the  most  favourable  for  the  interests  of 
the  defendant,  it  would  appear  that  this  insurance  had  been 
niade  generally  on  the  property  upon  the  defendant's  premises/ 
and  without  any  particular  specification  of  the  articles  upon ' 
Which  it  was  intended  that  it  should  attach.  A  part  therefore 
of  this  insurance  must  be  considered  as  made  on  account  of  the 
dfefendanty — on  account  of  that  property  which  the  plaintiff  had 
ondertaken  to  Insure  i  and  a  correspondent  proportion  of  the 
sum  paid  by  the  office  would  therefore  be  money  had  and  re- 
ceiv^ed  to  the  use  of  the  defendant.  But  it  was  unnecessary  to 
consider  the  subject  in  this  light ;  for  evidence  was  given  upon 

the 
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1808.        the  trial  to  prove  that  a  part  of  this  insnrance  was  made  in  re- 
^  spect  of  trust  property,  which  woald  clearly  entitle  the  defend- 

j,^  ant  to  set  off  the  sum  received  under  that  head  against  the 

Mawm AX.   plaintiff's  demand. 

Vaughan  and  Oudow  Serjts.,  for  the  plaintiff^  observed,  as  to 
the  other  point,  that  by  the  general  rule  of  law  the  plaintiff  was 
entitled,    under  the  circumstances  of  this  case,    to  recover  a 
compensation  for  bis  work  and  labour,  although  no  benefit  had 
derived  from  it  to  the  defendant.  They  cited  the  case  of  Mene- 
tone  V.  Athawes,  3  Burr.  1592.  in  support  of  this  position.     It 
was  true  that  upon  the  trial  reliance  was  placed  by  the  defend- 
ant on  a  supposed  custom  of  the  trade  ;  but  the  evidence  given 
in  support  of  that  custom  was  not  8u£Scient  to  authorize  the  jury 
in  finding  a  verdict  contrary  to  the  general  law.    Upon  the  ques- 
tion of  the  set-off  they  were  stopped  by  the  Court. 
[  140  ]        Mansfield  Ch.  J.     The  evidence,  as  to  the  point  which 
has  been  argued  by  the  counsel  for  tlie  defendant,  was  ^11  qpon 
one  side.    Th^  custom  of  the  trade  was  very  fully  established* 
It  was  proved  that  the  printer,  by  the  general  usage,,  was  not 
entitled  to  be  paid  for  any  part  of  his  work  until  the  whole  was 
completed  and  delivered.    This  custom  is  the  law  of  the  trader 
and,  as  far  as  it  extends,  it  controls  the  general  law.    As  to  the 
set-off,  it  was  proved  upon  the  trial  that  the  plaintiff's  own  loss 
much  exceeded  the  sum  which  he  had  recovered  from  the  office. 
The  deposit  was  made  in  his  name,  and,  as  far  as  it  appeared, 
in  respect  of  his  own  property ;  it  was  not  proved  that  any  part 
of  it  was  paid  for  goods  in  trusty  or  any  thing  received  by  the 
plaintiff  upon  that  account.     There  was  no   evidence  then  of 
money  had  and  received  to  the  use  of  the  defendant.    The  jury 
indeed  found  that  the  plaintiff  had  undertaken  to  insure.     He 
neglected  to  fulfil  his  engagement,  in  consequence  of  which  the 
defendant  sustained  a  considerable  loss.     But  Uiis  loss  cannot 
be  JDBade  the  subject  of  a  set-off;  the  defendant  must  seek  bis 
remedy  by  a  distinct  action. 

The  other  JTudges  concurring,  the  rule  was  made  absolute  to 
enter  the  verdict  for  1251/.,  being  the  amount  of  the  damages 
found  by  the  jury,  increased  by  the  addition  of  the  sum  deducted 
under  the  set-off,  and  that  part  of  the  rule  which  had  for  its 
object  to  increase  the  verdict  to  1819/. 

Was  discharged. 
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IvAT  t?.  Finch  and  Another.  f<*.fi« 

nnHIS  was  an  action  of  trespass,  tried  before  Lord  Ellenlo*  SSJl>^i?** 

rough  C.  J.,  at  the  last  assizes  for  the  county  of  Cambridge,  andB.  whether 

for  taking  three  mares,  the  property  of  the' plaintiff,  and  con-  seised  ofonr- 

Tertine  them  to  the  use  of  the  defendants.    The  defendants  jus-  tain  properly, 

_      .  eiddence  may 

tified  under  a  heriot  custom,  and  the  only  question  between  the  be  dven  of 
parties  was,  Whether  one  Alice  Watson,  the  tenant,  was  pos-  ^"^*^ 
sessed  of  the  said  mares  at  the  time  of  her  death  ?    It  was  ad-  that  she  had 
mitted  that  they  had  formerly  been  her  property,  but  it  was  con-  ^Mrtyto  i« 
tended  that  sometime  before  her  d^th  she  had  transferred  them, 
with  the  rest  of  her  farming-stock,  to  the  plaintiff.     For  the 
purpose  of  proving  this  transfer,  a  witness  was  called  to  speak 
to  a  conversation,  in  which  Mrs.  Watson  had  stated  that  she  had 
t«tii«d  from  business,  and  given  up  her  farm  and  stock  to  her 
son-in-law,  the  plaintiff.    The  Chief  Justice  inquired  whether 
tbeve  declarations  were  accompanied  by  any  act  relative  to  the 
management  of  the  farm.    This  being  answered  in  the  negative, 
bis  Lordship  was  of  opinion  that  the  evidence  could  not  be  re- 
oeited.    The  jury  gave  their  verdict  for  the  defendants.    A  rule 
ilMJ  baring  been  obtained  on  a  former  day  for  setting  aside  tbe 
verdict  and  granting  a  new  trial. 

Lens  Serjt.  upon  shewing  cause,  contended  that  the  evidence 
was  properiy  rejected.  These  declarations  were  not  offered  a^ 
explanatory  of  any  act  relative  either  to  this  property,  or  to  the 
bbsiness  and  management  of  the  farm.  They  were  nothing  but 
casual  and  idle  conversation.  Evidence  of  such  a  description 
was  calculated  rather  to  mislead  than  inform ;  and  the  admission 
of  it  in  courts  of  justice  would  be  attended  with  the  most^nMMr  [^42  ] 
fest  inconvenience  and  danger. 
SeUon  SerjL  contri  was  stopped  by  the  Court 
Manspibld  C.J.  The  evidence  ought  to  have  been  re- 
eeived ;  though  undoubtedly  such  declarations  would  be  entitled 
to  a  greater  or  less  degree  of  attention  according  to  the  circum- 
stances by  which  they  were  accompanied.  The  admission  spp- 
posed  to  have  been  madeby  Mrs.TViafso/i,  wad  against  her  own 
interest.  Had  this  been  an  action  between  Mrs.  Watson  and 
the  plaintiff,  her  acknowledgment  that  the  property  belonged  to 
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IVAT 

V, 

Finch. 


him  might  clearly  have  been  given  in  evidence.  It  ought  there- 
fore to  have  been  received  in  the  present  instance ;  because  the 
right  of  the  lord  of  the  manor  depended  upon  her  title. 

Per  Curiam,  Rule  absolute. 


T-  ' 


[  JF^*.  6. 


The  Bailiffs,  Burgesses,  &c.  of  Tewkesbury  t?, 

Bricknell. 


Ai^rty  in  , 

prescribe  for 
Uu  than  he  is 
entitled  to 
claim. 


T^mS  was  an  action  upon  the  case  of  selling  corn  by  sample 
in  Terikesburi/  market,  wherchy  the  plaintiffs  were  deprived 
of  their  toll.  The  declaration  slated  that  the  plaintiffs  were 
lawfully  possessed  of  a  certain  market,  holden  in  Tewkesburv, 
for  the  buying  and  selling  of  corn  and  grain,  and,  by  reason 
thereof,  ought  to  have  a  reasonable  toll  of  all  corn  and  errain 
brought  into  the  said  market  to  be  sold,  and  there  sold,  not 
being-  com  or  grain  sold  in  that  market  by  or  to  any  freeman  of 
the  said  borough,  nor  the  com  or  grain  of  any  other  person  or 
[  143  ]  persons  legally  exempt  from  the  payment  of  such  toll.  The 
cause  was  tried  before  Macdonald  C.  li.,  at  the  last  assizes  for 
the  county  of  Gloucester.  It  appeared  in  evidence  that  corn 
sold  by  a  freeman  was  exempt  from  the  payment  of  toll,  but 
that  this  exemption  did  not  extend  to  corn  sold  to  a  freeman.  It 
was  contended,  therefore,  oh  the  part  of  the  defendant,  that 
there  was  u  material  variance  between  the  right,  as  proved  by 
the  witnesses,  and  the  prescription  stated  in  the  declaration ; 
and  the  Chief  Baron  being  of  that  opinion,  the  plaintiffs  were 
nonsuited. 

ffilliams  Serjt.  on  a  former  day  obtained  a  rule  nisi  for  set- 
ting aside  the  nonsuit  and  granting  a  new  trial.  In  moving  for 
the  rule,  he  observed,  that  it  was  no  objection  to  a  party's  right 
to  recover  tha^t  he  had  prescribed  for  less  than  he  was  entitled 
to  demand.  That  was  the  case  in  the  present  instance.  It  ap* 
peared  that  the  exception  had  been  stated  too  extensively,  ana 
the  prescription,  as  laid  in  the  declaration,  was  therefore  rea- 
dired  narrower  than  the  plaintiff's  right.  In  the  case  of  Bush^ 
woody.  Bond,  Cro.  Eliz.  722.  the  plaintiff  prescribed  for  com- 
mon for  one  hundred  sheep.  The  jury  found  a  right  for  one 
hundreid  she^p,  lind  six  cows,  and  Ihe  Court    held  that  the 

plaintiff 
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plaintiff  had  not  failed  in  his  prescription.    In  Bruges  v.  Searle        1807. 
and  another,  Carth,  219.  {n\  which  was  a  prescription  for  com-        ^ 
men  of  pasture  for  all  the  plaintiff's  sheep  levant  and  conchant       &c.of 
on  his  tenement  in  Edisborough,  the  jury  returned  a  special     Tewkes- 
verdict  that  the  plaintiff  had  *'  common,  as  well  for  all  other        bury 
cattle  levant  and  couchant  on  his  tenement,  as  4br  sheep."     It  ^     ^\ 
was  objected  that  the  verdict  did  not  maintain  the  prescription  ; 
for  that  a  prescription  was  an  entire  thing,  and  could  not  be 
divided.     But  the  Court  observed,  that  "  the  finding  by  the  jury 
that  the  plaintiff  had  common  for  otlier  cattle  did  not  falsify  his      [  144  ] 
prescription,  but  might  stand  well  with  it.*     And  many  other 
cases  might  be  cited  to  the  same  jeffect  (/>). 

Best  Seijt.  who  appeared  on  this  day  for  the  plaintiffs^  up- 
on being  asked  by  the  Court  whether  the  nonsuit  could  be  sus- 
'  tained,  observed  that  a  prescription  was  evidence  of  a  grant, 
and  that,  if  in  the  case  last  cited  the  prescription  had  been 
pleaded  as  a  grant,  the  variance  would  have  been  fatal.  There 
was  na  reason  why  it  should  not  be  equally  so  in  the  present  in- 
stiudCe.  The  only  difference  between  the  two  cases  Was  iii  thei 
manner  of  proof.  He  admitted,  however,  that  he  had  not 
beeii  able  to  find  any  dicision  in  his  favour. 

2*he  Court.    All  the  authorities  are  the  other  way, 

Rale  absolute. 

(a)  See  Also  1  Show.  347.  4  Mod.Sg.  S.  C. 

(6)  Sec  Hinh  v.  Clerk,  2  Leo.  252.  Johnson  v,  Tkorowgood,  1  Brownl: 
177.    Bob.  64. 


. . » 


Ceuttendbn  v.  Boukbell  and  Mary  Annb  his  Wife.         ^**-  ^ 


w»- 


TTBNRY  Comit  Bourbell,  and  Mary  Anne  his  wife,  the  cdii'-  The  notmrial 
'^  nsors  of  this  fine,  were  resident  in  France^  and  the  ac-  ^Joredinthe 
knowledg^ent  was  taken  before  commissioners  in  that  country.  J^^^i^^ 
Thl^  affidavit  of  the  true  taking  and  acknowledging  the  fine  in  a  foreign 
pdi^orted  to  be  sworn  before  Mercher  d^Haussey,  who  was   de-  b^'^n'^er^Ml; 
scribfed  as  Mayor  of  the  City  of  Neufchatel,  in  the  department  a  defect  in  thu 
of  tub  Lower  Seine,  and  it  was  subscribed  with  his  name.    A  notbesuppUed 
ce^tiScate  that  the  said  Mereher  d'Haussey  was  Mayor  of  the  Jj^^^^^'if 

CilJ^'  of  Nettfchdtelf  signed  Vj  tW6  persons  who  stated  themselves  the  cosnixon. 
""    ■■  •  to 


*tii  ... 
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.MM*       t0  te ^*' public  tioUKries*  c^fh^  Bffipd^b^  N4^oi^imfth0i1Rr^^mi\- 
JC^TSWr   ^®"*  ^^  ^^^  ^^'y  ofNeufchatel  in  the  empire'^*  fVdlncf  ^^  ^wo^lnHdi^^ 
9fif         ed  on  the  affidavit ;  battnd  notarial  iea^lriii9iln#0^ 
Vt  sworn  in  tliis  country ,  was  also  produced ,  for  the  purpose  of 

8w*W8i-  verifying  the  signature  of  the  cognizors.  An  application  had 
been  made  to  a  Jbdgft.,  at  r/hainber&lojc.  hi&xti/ocg^^r ;  but  the 
certificate  not  being  under  seal,  which  was  required  by  the  prac- 
tice of  the  Court  in  the  case  of  fines  acknowledged  abroad,  it 
was  refused. 

Bayley  Seijt.  now  moved  that  the  fine  might  pass.  He  ob- 
served that  it  was  not  unusual  upon  the  cqipitjoent  for  a  noikiry 
to  be  without  a  seal  of  office.  An  instance  of  ^lat  kind  hj^d  i^* 
cently  com^  before  the  Court;  and  in  such  u  cas^  it  was  impp^ 
ftible  to  comply  with  the]  general  rule.  [Mansfield  C*  i,\Jfi 
there  any  affiid&vit  to  satisfy  the  Court  that  no  public  se^  j^ 
made  use  of  by  the  notaries  at  Neuf chattel  1}  There  i$  noAffidf^i 
yit  of  that  fact ;  but  it  may  be  presumed ;  because  it  is  pi!ob|i[bl$ 
that  this  certificate  is  in  the  usual  form.  In  this  cos^  ^\s%  th^^o 
is  an  affidavit  that  the  signatures  to  the  acknowledgment  ve)i|| 
the  hgnd-writing  of  the  cognizors.  f  . . , : , »t. 

The  Court.  That  will  not  supply  the  defect.  There  i^^pp 
rule  of  Court  expressly  applying  to  the  jcase  of  fiQeslevie.d^ 
persons  resident  abroad  ;  but  the  rule  relative  to  recoveries  sv^lfr 
feted  by  persons  under  these  circumstances,  has  always  bei^p 
held  to  extend  to  the  case  of  fines.  By  that  rule,  (Hilary  ten)) 
]:4  Geo.  3.)  it  is  ordered,  that  '^  if  the  party  or  parties  shall  lie 
*'  in  Ireland,  or  in  any  other  parts  beyond  the  seas,  then  the 
*'  affidavit  or  affidavits  shall  be  made  by  one  of  the  commi^ 
"  sioners  who  hath  taken  the  acknowledgment  of  such  warrant  qr 

[  146  ]  "  warrants  of  attorney,  and  shall  be  sworn,  either  .before  some 
^*  person  duly  authorized  to  take  afiidavits  in  this  court,  or  be- 
.  .  *'  fore  some  magistrate  of  the  place  where  such  acknowledger 
**  ment  shall  be  taken,  having  authoriiy  to  administer  an  oathi 
**  md  in  the  presence  of  a  public  notaiy ;  which  notary  shall,  also 
**  certify  in  writing  under  his  hand  and  seal,  as  well  the  due  adr  ~ 
"  ministering  of  the  said  oath,  as  also  the  name,  signature^  ai^4 
*'  office  of  the  magistrate  administering  the  same/*  In  thu 
case  the  certificate  is  not  under  seal;  neither  is  it  stated  that 
the  notary  was  present  when  the  oath  was  taken,  or  that  the 
mayor  of  Neufclmttel  had  authority  to  administer  an  oath. 
There  is  also  another  objection.  It  appears  that  one  of  the  cog- 
nizors is  an  alien  enemy ;  he  subscribes  himself  Henry  Count 

Bonrhel\ 
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Bmrbel\  the  name  and  title  are  French^  and  he  is  resident  io        1808. 
the  doniinions  of  France. 


Barley  Serjt.  took  nothing  by  bis  motion.  Crdtten*. 

v: 
BounMi. 


SpILSBURY  v.  MiCKLHTHWAITE.  '  Ytb.  6. 

nPHIS  was  an  action  for  an  assault,  battery,  and  felse  impri-  If,atacoan- 
-*•    sonment.     The  defendant  pleads,  1st.   Not  guilty;  and  [J/thHSon 
2dfy/a8  to  all  the  charges  except  the  battery,  "  that  before  of  knights  of 
and  at  the  time  when,  &c.  an  •election  was  lawfully  had  at  Lewes  fr,^hoidcr  In- 
iD  the  county  of  Simex  of  two  knights  of  the  daid  county  to  serve  irrupt  ih« 

♦!•  !•*  *.i-i  «o'  !•■     proceedings, 

m  parliament,  as  knights  of  the  said  county  of  Sussex,  at  which  by  making  a 

Haid  elecUon  he  the  defendant,  being  then  sheriff  of  the  said  StalJ^e?^ 

county  of  Sussex,  then  and  there  presided ;  and  because  the  plain-  tiie  sheriff  may 

tiB*,  at  the  said  time  when,  &c.  at  the  said  election,  threatened  to  tuj^en  into  cus- 

assault  him  the  defendant,  and  then  and  there  did  actually  as-  iody,andcar- 

•  '^  ■  ricui>«{fore  a 

sanlt  him,  so  being  such  sheriff,  and  then  and  there  made  a  justice  of  the 
great  noise  and  distarbance  at  the  said  election,  and  then  and  JJSrienUn*a 
there  obstructed  and  molested  the  defendant,  as  such  sheriff,  in  pieaoijiistin 
the  execution  of  his  duty  at  such  election,  he  the  said  defendant  acilon'fL^  an 
thereupon  at  the  said  time  when,  &c.  charged   one  William  J*»«*»^5  »"? 
Milk,  being  then  and  there  one  of  the  headboroughs  of  Lewes  ment,  brought 
aforesaid,  to  take  the  care  and  custody  of  the  plaintiff,  in  or-  *^**iff  ^^Jp, 
der  to  carry  him  before   Thomas  Partington  esquire,  then  and  tiic  above  <  ir- 
there  being  one  of  his  Majesty's  justices  of  the  peace,  assigned,  Sa^^ulat  ^ 
&c.  for  the  said  county,  in  order  that  the  plaintiff  might  bo  the  ptaintitr 
dealt  with  according  to  law,"  &c.     Replication,  De  injurid  $ud  noise ai^dls- 
flroprid,  8fc.    The  cause  was  tried  before  Mansfield  Ch.  J.  at  J^^'Sedion 
tlie  last  assizes  for  the  county  of  Sussex,  and  tiien  and 

The  jury  found  that  the  pUiintiff,  who  was  a  freeholds  6f  ed3^'™es' 
the  county,  did  not  assault  the  defendant  as  alleged  in  the  plea;  t«:d  the  defend. 
bat  they  were  of  opinion  that  all  the  other  facts  contained  in  execution  of 
die  plea  were  proved.     Upon  this,  at  the  recomiiiendation  of  w«duty/' 

.  .    •■  *  sr  '  without  stating 

that  he  thereby 

obftroeted  uid  molested  him. 

,|fa  i^a  of  justification  consist  of   two  facts,  each  of  which  would,  when   separately   pleaded, 

anotuit  to  a  good  defence,  it  wili  sufHcieutly  support  the  justification  if  one  of  these  facts  be  found 

by  the  jury. 

Vol.  I.  I  the  •[  147  ] 


ha 


GASES  IV  mhA^Y  j^jm 


\ »  *    /  ' 


MiCKIiS- 
THWAlTft. 


[  149] 


UbUi  the  Chif^f  Jiutiee>  a  v^ndict  was  taken  for  Ibe  jpli^inti^  ^^f^ 
one  shilling ;  and  permission  was  given  Ui  tlie  defei^daftj  ^|^.^>;^ 
that  it  might  be  set  aside  aud  a  nonsuit  ept^re4*  Ac(}9X'i\ng}y 
a  n^le  nisi  ibr  that  purpose  having  been  obtained  in  Mkhaeifpias 

Uesf  and  Bayhif  Serjts.  now  shewed  ca«se.  The  .^s^ult 
stated  io  the  plea 'has  been  disaffirmed  by  the  Jo  ry^  although 
[  148  ]  they  have  found  the  rest  of  the  facts  in  favour  of  the  defendant. 
Admitting  however  that  these  facts  would,  if  pleaded  by  them- 
selves, have  amounted  to  ai  justification,  still  the  plaintiff,  yi 
this  case  will  be  entitle  to  retain  his  verdjfct.  It  is  a,rXi|?,,<>f 
pleading  that  two  defences  cannot  be  included  in  the  same  pl^- 
It  is  trup  that  a  plea  may  consist  of  several  facts,  but  they  mu^ 
constitvite  only  one  defence.  The  plea  is  put  in  i:»3ue,  ii^t  io 
parts>  but  as  one  eptire  justification.  If  a  material  part  be  dis^ 
proved,  the  whole  defeni^e  fails ;  for  the  jury  are  to  find  thii^ 
substance  of  the  issue,  that  is,  of  the  whole  i^sue  joined  |pe|r^ 
tween  the  parties;  and  in  this  case  the  assault,  whiph  is  t^e 
mo^t  material  fact  contained  in  this  plea,  has  been  directnr 
found  in  the  negative.  But  supposing  that  the  fapts  which  tnj^ 
jury  haye  found  had  beei^  pleaded  by  themselves,  thej^  .^i^i'^^, 
not  have  amounted  to  a  justification.  This  is  th^  case  of  tm.  ar- 
rest without  a  warrant,  in  order  to  justify  which,  the  pta^tiipf 
must  have  been  guilty  of  a  breach  of  the  peace,  or  of  some  i)^ 
dictable  offence  ;  for  the  authority  of  the  sherijff  in  thiS:  resxfect 
is  not  greater  than  that  of  a  constable.  The  offence  a)so  shodla 
be  charged  in  the  plea  with  as  much  precision  as  in  an  indict- 
ment. The  defendant  alleges  that  the  plaintiff  obstructed  and 
molested  him  in  the  execation  of  his  duty.  But  it  is  npt  stated, 
liow  he  obstructed  and  molested  him.  In  oxk  indictment  for  ob- 
taining  moaey  by  false  pretences,  the  false  pretences  innst  be^ 
ps^-ticularly  set  forth  upon  the  record.  B^x  v.  Masou,  ii  ^^,^ 
ii^.  581.  It  is  stated  indeed  that  the  plaintiff  made  a  i^eaj. 
npise  and  disturbajuce  at  the  election,  and  then  and  there  pti- 
s  true  ted  and  molested  the  defendant,  &c. ;  but  it  is  not  alleged^ 
that  he  thereby  obstructed  him.  Every  plea  is  to  be  taken  mipst 
strongly  against  the  pleader;  and  in  this  case  the  pUintiiff  i^ 
entitled  to  avail  himself  of  every  objection  to  the  plea,  whicl^ 
JVight  have  been  made  upon  special  demurrer ;  because  tfcie  cle- 
fendant,  by  asserting  the  assault  in  his  plea,  has  deprived  the' 
plaintiff  of  the  opportunity  of  demurring.  Tlie  general  qucvs- 
tioni^i  ijnportant,  since  if  a  contest  had  taken  place,  and  death  bad! ' 

ensued. 
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Spilsbury 


eifsaed,  the  question  of  marder  would  have  depended  upon  the        tB6B. 
legality  or  illegality  of  the  arrest. 

Shepherd  Serjt.   contrctw^  stopped  by  the  Court. 

Mansfield  Ch.  J.    If  a  plea  of  justification  to  an  action  of    Micklc- 
this  nature  consists  of  two  facts,  each  of  which  would,  when    thwaite. 
s^parfitely  pleaded,  amount  to  a  good  defence,  it  will  sufficiently 
support  the  justification,  if  one  of  these  facts  be  found  by  the 
jury^    The  only  question  then  to  be  considered  is,  whether  that 
part  of  tl^e  plea  which  the  jury  have  affirmed,  would  alone  con* 
stitiite  a  defence  to  the  charge  to  which  it  is  here  pleaded.     It 
amomits  in  substance  to  this;  that,  at  the  time  when  the  tres- 
pass was  committed,  the  defendant  was  sheriff  of  the  county  of 
Sussex,  and  in  that  character  was  presiding  at  the  election  of 
knights  of  the  shire  to  serve  for  the  county  in  parliament ;  that 
the  plaintiff  made  a  great  noise  and  disturbance  at  the  elec- 
tion»  and  molested  and  obstructed  him  in  the  execution  of  his 
duty,  qpon  which  be  ordered  a  constable  to  take  the  plaintiff 
into  custody,  ^d  to  carry  him  before  a  justice  of  the  peace, 
^  &c*    It,  is  impossible  that  any  person  upon  reading  this  part  of 
the  plea,  can  entertain  a  doubt,  whether  the  sentence,  inter- 
preteiV  according  to  its  natural  import  and  construction,  suffi- 
cienfly  expresses  that  the  obstruction  was  by  means  of  the  noise. 
Neither  is  it  easy  to  conceive  how  the  plaintiff  could  have  made  a 
greatnoise  and  disturbance  upon  this  occasion,  without  obstruct* 
iDg  the  defendant  in  thq  discharge  of  his  duty ;  and  as  to  the  na- 
ture <if  the  noise  itself,  that  does  not  admit  of  particular  de- 
scription.   The  question  then  resolves  itself  into  this,  whether 
the  oonduct  of  the  plaintiff  in  making  a  great  noise  and  distur-      [  150  ] 
faiince  at  the  election,  and,  by  means  of  that  noise  and  disturb. 
aiice,  obstructing  and  molesting  the  sheriff  in  the  execution  of 
his  4aly»  was  sufficient  to  justify  the  defendant  in  the  mea- 
sore  which  he  pursued.     I  am  surprized  that   this  question 
skouM  be  seriously  argued.     At  the  time  when  the  tresptos 
was    coinmitted,  the  defendant  was  presiding  at  the  county 
court.     He  was  engaged  in  the  discharge  of  a  most  important 
doty,  a  part  of  which  consists  in  the  administration  of  oaths, 
and  in  deciding  upon  the  qualifications  of  the  electors.    The 
condact  of  the  plaintiff  in  disturbing  the  order  and  proceed. 
ingpi  of  the  court,  would  have  justified  the  interposition,  not 
only  of  the  sheriff,  but  of  any  of  the  freeholders,  who   are  the 
judges  of  that  court,  or,  perhaps,  of  any  other  individual ;  for 
every  man  is  interested  in  the  due  election  of  representatives 
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to  parliament     Bnt  it  is  said  that  the  sherilT  has  no  authority 
to  commit.     He  certainly  has  no  authority  to  commit  as  a  ma- 
gistrate; nor  did  he  in  this  case  commit  the  defendant.    The 
extent  and  nature  of  the  powers  appertaining  to  tlie  olBce  of 
sheriff  are  objects  entirely  foreign  from  the  present  inquiry.     It 
is  sufficient  in  this  instance  to  observe  that  it  was  the  ddty^df 
the  sheriff  to  preserve  order  and  decency*    The  proceedings 
of  the  court  were  interrupted  by  the  turbulent  conduct  of  "^m^ 
plaintiff;  the  defendant  was  bound  by  his  situation  to  preveni 
the  conlinuatice  of  this  interruption,    and  he  could  not  faav^i 
adopted  a  better  mode  fur  that  purpose,  than  by  ordering ilie^ 
plaintiff  to  be  carried  before  a  magistrate,  to  give  security  fcv 
his  good  behaviour.     It  has  been  objected  that  the  facts  fontid 
by  the  jury  do  net  amount  to  any  offence.     Has  the  law  of  ■Eng'j 
latid  then  been  so  anxious  to  preserve  the  purity  and   freedom 
of  election^  upon  which  the  rights  and  liberties  of  the  people 
deipend?  has  it  established  various  forms  and  regulations  for^ 
thb  purpose,  and  shall  it  be  said  that  it  is  no  o|{pnce  to  defeat 
these  prbvisidns;  and  to  render  them  nugatory  and  vain  ?  Is  it 
no  offence  to  interrupt  the  exercise  of  those  powers  which  hecm 
been  entrusted  witii  this  view  to  the  sheriff ;  to  annul  so  'kpanji^ 
legislative  provisions ;  to  deprive  the  country  of  the  benefit*  of 
a  system  so  anxiously  established;  and  to  attack  the  most  ^a^ 
luable  rights  and  privileges  of  the  people  of  England  VWhtH 
should  we  say  of  those  laws  which  we  are  so  much  accastomM' 
lo  extol,  if  conduct  of  such  a  description  could  be  pursued  with 
impunity?  This  is  a  question  upon  which  I  cannot  bring  my^ 
self  to  entertain  a  moment's  doubt.    The  plaintiff  was  gtulty  of 
a  serioos  offence  against  public  or-der;  he  was  guilty  of  a  breetdk 
of  the  peace«  for  which  he  might  have  been  punished  by  in^ 
diotment     His  conduct  was  snch  as  to  call  for  immediate  int^r^ 
position.    The  defendant  was  not  only  justified  in  what  he  dlfl/ 
btfl-'it  was  his  duty  to  adopt  means,  (and  what  better  could  havv 
been  chosen  Y)  to  prerent  the  plaintiff  from  continuing  to  isP 
terrupt  the  proceedings  of  the  court.  -     'di 

Rule  abs<rfute;^>:' 
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.f  ... 

THE  facte  of  thi»  case  were  as  follow  r  An  anexpired  term  of  ^P°"  '  '*f^r 
*  resceatmn 

/     fears  lu  a  farm»  and  Ac  stock  thereon^  bdong^ng  to  one  frm§,an  vU- 
ii^m,  being  token  under  a  ^eri  ♦/ncwj  at  the  snit  of  Sionard  JJ^^^ 
aid  Jtyland,  and  exposed  to  scde  by  auction^  A^lin  aathorized  cr  sum  thui 
the  ito^^tioneisr  to  sell  at  the  same  time  dl  the  growing  crops,  iheToidieib 
laifd  sown>  fallows,  and  effects  which  he  had  on  the  premises,  {"^"^vJIJ."*  ^ 
ta  be  taken  at  a  valuation  by  the  pnrchaier  of  the  lease,  and  groiter  tuni 
the  lease  was  sold  upon  condition  that  the  purchaser  should  be  JlJJ^^j^,|^ 
approved  by  the  landlord.    The  sum  produced  by  the  sale  of  the  Terdict,  and 
lease  and  a  part  of  the  stock,  not  including  a  stack  of  closer  ^^Sr«i1bMFi« 
liajF,  which  was  then  on  the  premises^  and  the  growing  crops  whole,  and  it 
«m1  billows,  proved  sufficient  to  satisfy  this  execution.    The  pSnoHiie 
pladhtSff  wa»  declared  the  purchaser  of  the  lease,  he  took  an  ■""  » cowfcd 
stei^itient  of  the  term  from  the  sheriff,  and  entered  on  the  vaiGngikMiid 
finrmV  excfeisire  of  the  growing  crops  and  fallows.    After  thig  ^|^*^^  s^SScct 
ke^qpipIiecFto  the  auctioneer  to  have  the  crops  and  other  effects  ofdispnte^io 
"teltscld^  btit  was  refused,  on  the  ground  that  the  landlord's  con*  i.^^^  i^^han 


to  the  assignment  of  the  lease  had  not  been  yet  obtained  \  <^  *"t^  ^ 

^ndlord  shortly  after  granted  him  a  new  lease  for  the  re*  oitifBateiy  to 

iMae  of  JtspUn*9  term,  after  which,   but  before  the  growing  J]l?^^^^|^Si 

otDps  and  effects  had  been  valued  or  paid  for,  afierifadai  issued  reduce  tiie 

^painst  Asplm'a  goods  at  the  suit  of  one  Vanderzee,  directed  to  theamo«it*of 

fte  dtfendant,  who  was  then  thesheriff  of  Esser,  under  which  the  the  verdict, 

Mendant  seized  the  stack  of  clover  and  the  crops  then  growing  cod^forl^ 

ott'  the  farm,  and  sold  them  for  496/.  which  he  received,  and  »»»'«*»jr<'«e. 

.  Wheie  an 

beiere  the  return  of  the  writ  took  a  second  crop  of  clover,  value  arMtrator  ban 

low.  wfaioh  bad  grown  subsequently  to  the  dates  of  the  assign-  £J^%J^ft^]lJ7 

■ent  and  new  lease,  and  to  the  taking  of  the  first  growing  crops  .  thmkjit  tobt 

the  defendant  during  his  possession,  obstmcted  the  plaintiff  in  ofthe pokes' 

the  occupation  of  his  farm,  and  thereby  occasioned  him  to  sus.  rcspccUDgtho 

tain  -other  losses  to  the  amount  of  20/.     Soon  after  the  defend-  putt,fuotre 

ant  had  taken  possession,  the  growing  crops,  &c.  were  valued  ^|?ciher  he 

in  pursuance  of  the  conditions  of  sale,  at  the  sum  of  344/*  1^^.  Sd.  rcct  them  to 

The  plaintiff  having  brought  an  action  of  trespass  against  the  ap^katiwiTo 

defendant,  for  taking  the  goods  and  crops  under  the  second  «he  Court  for 

ffieri  facias ;  the  cause  came  on  for  trial  at  the  Chelmsford  sum-  domag^f  givco 

mer  ^?  .he  ,„- 

•[  152  ]    H:  153  ] 


1^'  ^'^'   '     ICAbeS  IN  HILAllY  TERM  ' 

\t6t.       inei^  assizes  1806,  before  Macdonald  C  !B.     Jsplin  had  before 
"     _,  that  time  commenced  an  action  ac^ainst  the  plaintiff  for  the  va- 

PREN^TICE  or 

*y^  lu6 '  of  ifce  crops ;  and  Vanderzee  beirtg  desirous  to  obtain  the 

Reed.  frnits  of  his  judgment  by  getting  possession  of  th^  sum  vhfdi 
Jsptin  might  recover  from  the  plaintiiT,  and  "whiob,  if  paid 
over  to  Asplin,  could  not  be  taken  in  execution,  the  parties, 
at  the  particular  request  of  Vanderzee^  consented  to  refer  ihb 
cause,  and  the  terms  mentioned  in  the  order  of  nisi  prius  were 
as  follow : 

The  defendant  undertaking  that  an  indemnity  should  be  given, 

to  the  arbitrator's  satisfaction^  to  save  the  plaintiff  harmless 

from  the  present  and  any  other  suit  by  Asplin  for  the  price  of 

the  crops  and  other  articles  taken  under  Fanderzee*s  execution, 

it  was  ordered  that  a  verdict  should  be  entered  for  the  plaintiff, 

damages  500/.  subject  to  the  award  of  the  arbitrator,  who  was 

thereby  empowered  to  direct  that  a  verdict  should  be  entered  for 

the  plaintiff^,  or  defendant,  as  he  should  think  proper,  and  also  to 

settle  all  matters  in  difference  between  the  parties,  and  to  order 

and  determine  n^A^z^  Ae  sAott/d  think  ^t  to  be   done  bif  either  of 

them  respecting  the  matters  in  dispute ;  and  if  he  sj^ould  be  of 

opinion  that  Vanderzee  had  no  right  to  seize  the^crops  and 

other  articles,  Vanderzee  should  notwitlistanding  be  at  liberty 

to  retain  the  amount  of  the  price  which  the  plaintiff  was  to  have 

paid   to  Asplin  for  the  same;  but  the  value  of  them  beyond 

that  price,  and  the  damage  sustained,  if  any,  was  to  be  paid 

to  the  plaintiff :  and  by  the  same  order,  after  reciting  that  a 

valuation  of  the  same  crops  and  other  articles  had  been  made 

between  Asplin  and  the  plaintiff,  the  arbitrator  was  empowered 

to  direct,  that  in  case  Jsplin  should  recover  more  from  the 

plaintiff  than  the  amount  of   such   valuation,    the  difference 

should  be  repaid  by  the  plaintiff  to  the  defendant's  attorney, 

out  of  the  money,  if  any,   that  should    be  awarded    to  the 

plaintiff. 

[  154  ]        ^^^  arbitrator  made  his  award,  and  therein  reciting  that  the 

defendant  had  given  to  the  plaintiff  the  indemnity  agreed  on, 

and  declaring  his  opinion  that  the  crops  and  stack  of  clover  did 

pass  to  the  plaintiff  by  the  auctioneer's  sale,  awarded,  that  the 

defendant  was  indebted  to  the  plaintiff,  for  the  crops  and  clover 

hay,  in  495/. ;  for  the  second  crop  of  clover,  in  100/. ;  and  far 

damages  occasioned  by  the  obstructions  to  his  occupation,  in 

20/.    And  that  on  the  whole  there  was  due  and  owing  from  the 

defendant  to  the  plaintiff  615/.   and  that  the  verdict  which  had 

been 


IN  THB  FoKn-Uimtrn  Ysar  of  ^l^RGE  TIT.  l^i 

6eeH  ^OmlfofAepMntiffor  SOOA  should  be  alifred  io  6I5A       190$. 
Aiid  4Ueiirt>}tii)tor^  farther  redting  tbat. if ip^i»  ]^4  as  yet  re^.  ~" 

eQft6rfid(«llo^'mon0J^  irom  HfJb  plaintiff^  d^ared  he  ifas  un-  \^/ -  - 
ahUlD  ifiirect  any  sfteoific  sum  of  money;  to  be  repaid  by  tbi^,  Ri^o.. 
j^fattfitiff'ta'tbe  defendant^  atttomey  oat  of  tb^  money  awsurded 
t»dite;plaiittiff>  but  Awarded^  tbatif  ^^p/msbonld  jrecoverjnore 
tfabnT'fhfi  aKK^«al  of  Ike  aforesaid  valilationr  tbeu  ike  pkuo^ff 
akpnldj^tyay  to  the  defendant's  attorney  snch  di£fereQce  out  of 
the  money  thereby  awarded  to  him. 

•1  Vl^^ataoeiaie  altered  \hepo$i€a  to  61S/.  and  delivered  it  to 
ilKtipWiitiffy  who  therenpon  entered  up  jndgment  for  the  sum 
of  €3US/i  damages. 

<<  Vmnghan  Seijt.  had  on  a  former  day  obtained  a  rule  nm  that 
fbe  jodgment  might  be  rednced  to  the  sum  of  500/.  and  that 
upon  ftayment  to  the  plaintiff  of  165/.  4$.  Odf.  being  the  residue 
^  tbe  said  600/.  ailer  dedacting  the  sum  of  344/.  159.  3^. 
'wbidi^  'as  the  role  stated,  had  already  been  paid  to  jl^lin  in 
jprnnance  of  the  said  order  of  nhipriw  and  award,  satisfaction 
VBigbl  be  entered  up  on  the  judgment,  and  the  abovementioned 
'hood  iaf  indemnity  executed  by  the  defendant  might  be  given 
tHp  tO'lbe  plaintiff  to  be  cancelled. 

\  t  xSk^pherd  and  Bayley  Serjts.,  now  shewed  cause.    Although 
iliAoQld  be  admitted  that  an  arbitrator  in  general  cannot  award      [  155  ] 
mn^pP9A\jBr  sam  than  the  damages  found  by  the  verdict,  the  pre- 
immfi'iW9t  is  very  distinguishable  from  that  of  Bonner  v.  Charl- 
Um^'6  EAit^  139.  where  that  point  was  decided.    The  terms  of 
Ike  BiriimlsHion  here  cleariy  shew,  that  if  the  plaintiff  by  the  di- 
rection of  the  arbitrator,  had  in  terms  applied  to  the  Court  to 
ddaoPge  the  verdict,  unless  he  sought  to  receive  upon  the  close 
ef.  tb0 'transaction  a  greater  sum  than  500/.  the  defendant  could 
Bol  'banre  opposed  the  motion.    The  award  may  be  considered 
ttH  virtually  being  a  direction  of  the  arbitrator  to  that  effect. 
The  intent  of  the  submission  was,  first  to  ascertain  the  whf  le 
sivifwtti  of  the  injury  sustained  by  the  plaintiff.    If  it  had  hap- 
pened that  the  plaintiff  bad  previously  paid  Jsplhi  for  the  crops 
\h!b  Wd  bought,  he  would  have  been  entitled  to  receive  the  whole 
0^  tbattajnotmt.    Next  it  was  intended  to  ascertain  the  amount 
liiCttficiJpioHey  due  from  the  plaintiff  to  JspUn,  who  was  then 
fgliog/foi;  the;  price  of  the  crops,  in  order  that  Fanderzee,  the 
.  Vefj^^d^fie^i^ant,  for  Reed  is  only  nominally  defendant,  might  be 
pemitted  to  retain  that  sum  out  of  thO'danmges  to  be  recovtf  ed 
agaiaal  bimself/and  might  be  required  to  pay  over  to  the  plain- 
tiff 
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which  was  daily  increasing  in  value,  and  it  ivuA.l^b<>llgbj^i4oul^ 

3^»  iii^Wi;^^^.,  ftbftt(^iVjQrdlerffli^yft9l«Aii>9^orVwl  ihabmdeutt 
i»tR  giv^nj>yith€i4fi^ndffipt  tojthe  plfuntiff,  :4dlM^  d<tf€iD4iani>dholdd 
b^/^t  Kij^yrt^djBdu/Dt.ftpmi^.  whpterftHUxtwt  of  4hft:d«(magdf 
susUuBQd  by  the  plaiiUt4>  Dot.iU)e  aum  af.344^  3^*  jSM-  pnl)r,>i^ 
a)sQ  thp  excess,  if  ^nyirby;  wkicb.tbe,d2|mag€ss  tQ  berecoK^Qed 
by '^^i)^}V»  against  the  plaintiff  sbpuld  exceed  that  valuntioih 
The  only  sam  then  which  Vanderzee  was  to  pay  to  the.,  pteiiitifi^ 
was  the  excess  of  the,  whole  valire.of ,  the.  crops  above  .4jb^e'4mii 
to  be  recovered  by.  Asplin*  .  He.uqd^rt^esito  sustain  Uie  c^llh 
se({ue:aces  of  A&plin's  aictiiN>|.  upon  4^andiiiQU:  that'  be  $bwld»bf 
in  ^U^  events  discharged  from  paying  to  the  plaintiff  a<^iri^ 
money  eq^al  to  that  w^idi  Asplin.  might  recover  from  the  crj^pfi 
and  should  pay  over  to.  the  plaintiff  the  balance  only  :  fronxti^iA 
former  sum  he  was  wholly  released  Uierefore  by  a  piatj^^r  para- 
mount, to  the  award,  the. prior  agreementrecited  by  Ihe.iittb^ 
mission  :  that  sum  never  was  made  a  subject  of  disppte;  l^ 
tweenihe  parties ;  and  it  is  clear  that  it  ought  to  form  no.  pftft 
of  the  damages  to  be  recovered  in  this  action,  and  that  cons^ 
quently  it  ought  never  to  have  been  in^uded  in  the  aw^4..  .' If^ 
upon  ajreference  of  all  matters  in  difference,  the  plaintiff ^bonM 
prove  a  debt  of  1000/.  and  the  defendant  sboqld  establisbja  s^ 
off  for  600/.  a  verdict  for.^0/.  would  enable  the  arbitrator  Xq 
do  complete  justice.  The  whole .  obscurity  in  this  case,M^09 
from  the  circumstauce  that  the  arbitrator  has  in  fprm  awarded 
615/.  \vhen  he  oifght  to  have  awarded  370/.  45*  dd.  <mly:J|6 
has  ipcluded  in  the  damages  the  Mil..l5s,Sd.  instea^fof  i^r 
ing  out.  |hat  sqm  as  be  ought  to  have  do^e.  Ifa  v^dti:i^:hif4 
bj^  foqi^a  in  blank,  for.  such  sum  as  .tb^,  arbitrator  isl^fMri^ 
award  , to  ^e^dne,  it  wpuld:  l^^ve  been  filled  up^  not  vi^&iSt 
bi|twU{^  270/.  4s?  9£?f  only..  J^a  Bonuer  y,  Charfion  MOf^foM 
appeared  to,  discover  the  ground  of  the  jiward,  bqtbf^Q.tii^ 
Court  can  distinguish  ,tbe  component  parts  of  the  sjom  wbt^bntbO 
award  purports  ^  pye^jaud. therefore  h^s,Uie  ine^ne  ofxecti/^ing 
tt^e  mi^tal^e.,.  If  the  award  and.judgraent.are.wrongjvt^i^ffWfe 
wrong  in  form  only.  The  arbitr^r  ha^  not  in  effect  given tH^p.riB 
tliaOf^OO/.  andjthe  court  will  permit  ihcjudgmcnt  to  ()oamend0diby 

.  altering 
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a|Mid8«^««m  616^i'to*the'  smr  of  dOO/;'  for  i/ipfaick  'thie^ '  veMtol       ^^^ 

'^ff*¥m^h^n  Serjt,'  con^^    Tko^^estioii  is  not  yfhe&et  b' good  9. 

^vho'^i  migtit  bn^e  boea  mado,  whkik  wo>iild  have  isffeiifttiieetf      Rudw 
liMiiAitttiMiof  tbeaHMtratdr  witbottt  exceeding  the  liflrits  of  *[  ^^"^  3 
llie> Verdict;    'He  dearly  might  have  niade  his  awai^'forthe 
iMsdtf^^  iMt  be  has  not  done  it.    The  question  is,  whether 
th^iarbitrator  had  ^nthority  to  enlarge  the  verdict  to61S^.   Not 
taffy  iii  it  impossible  to  sustain  that  position,  but  even  if  the  ar- 
bifiratx>r  had  directed  an  application  to  the  Court  for  the  veis 
diet  to^be  enlarged  to  615/.  the  Court  would  h^\e  had  no  power   . 
HdKJIl^mt  it : 'for  the  verdict  is  of  the  finding  of  the  jury,  whose 
4fi^>olQ8iye  province  it  is  to  assess  damages.     But  the  verdict  is 
.UtefoQBdation  of  all  the  arbitrator's  authDrity.>  *  As  he  haS  ex- 
eiidded^ea  the  limits  of  his  authority,  the  award  is  bad.ti?  toio : 
Buddie  Court  will  either  presently  dispose  of  it  according  to 
iti^'tegaiity^  or  at  least  will  send  the  case  to  be  re-considered  by 

•'IfAHSFiEiiD  C.  J.    I  am  by  no  means  clear  that  the  arbi- 

ttator  Inight  not  have  directed  that  an  application  should  be 

nade'toi  the  Court  to  enlarge  the  verdict  to  615/.  and  that  the 

^eQ^ndant  slyonld  consent.  .  It  is  possible  that  a  cai^e  may  arise, 

IV  Which  the  amount  of  the  nominal  damages  in  thevetdidt  on 

liA  prAer  of  reference  may  be  material,  but  in  most  cases  it  is 

Hrhotty  immaterial, . as  it  is  here:  the  defendant  does  not  veii- 

-tee  to  awear  that  he  thought  it  important  to  limit  his  damages 

16  500/.     It  is  urged  that  thisjs  the  finding  of  the  jury,  but 

diat-'ismere  form :  it  is  in  substance  an  agreement  between  the 

)piartie8i    The  jury  have  in  fact  no  concern  with  the  matter* 

He  amount  is  fixed  by  the  counsel  engaged  in  the  cause,  who, 

rtp(ni  s^greenigta  refer,  usually  take  a  verdict  for  the  damages 

li^ -loathe  declaration;  hero  the  plaintiff  has  not  indeed  done 

Itlttt^^'foilthecertainty  meant  to  take  damages  sufficiently  large 

n»'t6Vet  the  sum  he  was  entitled  to  receive,  which  was  much 

Hm'^  tbaa  500/. ;  and  he  thought  that  in  taking  a  vetdict  for    [  158  ] 

lliiit  amount,  he  was  secure.    It  is  impossible  this  should  have 

bitetl  any  other  than  a  mere  mistake.    This  was  not  a  reference 

;^  tte  cause  for  the  mere  purpose  of  settling  the  amount  of  tho 

A$xttBiges,  but  it  was  agreed  that  the  arbitrator  might  direct  a 

^rerdiot  for  the  plaihtifT  or  the  defendant :  the  order  also  in- 

diided' a  reference  of  all  matters  in  difierence,  and  the  snbmis- 

siuft  tccilcd  the  agreement  belwccu  the  parlies  that  Vandetzee 

should 
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sIionTd  retain  344/.  1&.  3tf.  and  that  only  the  valae  beyond  the 
full  price  of  the  crops  should  be  paid  to  the  plaintiff.  It  waa 
meant  that  the  verdict  should  stand  as  a  security  for  the  plain- 
tiff*s  receiving  the  sum,  to  which  he  was  in  justice  entitled.  If 
the  sum  to  be'  paM  to  A^m  had  beeri  finally  ^yUceft&ined  at  the 
time  of  the  subtbi^ioii,  tiiei'e  wodd  baVe  beeti  hb  difficulty  in 
the  case.  It  was  not  at  that  time  so  {ascertained,  ther^i^  J^ 
bould  not  be  deducted  in  fi^re^  :  but  that  makes  no  differenoe. 
I  would  not  overturn  thecasb  of  Bonner  v.  Charlton.  If  this 
is  an  award  that  tlie  defendant  shall  pay  more  than  500/.  it  is  ^a 
bad  award. 
HSATH  J.    Very  special  and  large  powers  are  here  givmi. 

Cur,  adv^  vmU.  . 

■  II    ■  •  • 

MAKSFIIsld  Oh.  J.  now  delivered  the  opinion  of  the  Coflrt. 

After  going  very  fully  into  the  circumstances  of  the  ca^ ; 
be  observed,  that  no  affidavit  had  been  made  for  the  purpose 
of  impeaching  the  award,  nor  were  any  of  the  facts  disputea. 
No  complaint  was  made  by  the  defendant  of  any  injustice  doM 
by  the  arbitrator,  but  he  complained  o^the  terms  of  the  awardl^ 
and  desired  that  the  jud^ent  might  be  entered  up  for  500/. 
only^  and  that  the  sum  of  344/.  159. 8J.  might  be  deducted,  not 
from  the  615/.  but  from  the  500/.  That  would  be  a  gross 
fraud  ;  but  in  point  of  form  the  defendant  was  right:  alid  the^e* 
fore  the  Court  directed  that  the  judgment  should  be  altered  to 
the  sum  of  500/.  damages  only,  but  that  the  plaintiff  should  be 
at  liberty  to  sue  out  execution  for  270/.  45.  9d,  the  sum  wbi^h 
remained  aftet  deducting  344/.  159.  Sd.  from  615/. 

Vaughan  observed,  that  the  judgment  of  the  Court  did  net 
coincide  with  the  terms  of  his  rule,  and  elected  to  have  it 

Discharged  with  Costs.. 

Bayhy  then  moved,  on  behalf  of  the  plaintiff,  that  he  might 
be  at  liberty  to  amend  his  judgment  in  the  terms  suggested  bj 
the  Court,  wbich  was  granted  conditionally  upon  his  filing  a 
proper  affidavit  of  the  circumstances. 


. . '  I 
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The    KiKO  r.  The  Sheriff  of  SuRRY, 

Id  a  cause  of  Brewer  v.  Clarke.  Feb.e. 

npftE  dJBfendanfs  bail  having  been  rqjected^  the  defendant,  A  coftumU 
o^ibe  night  when  the  role  requiring  the  sheriff  to.  return  Mymenrby 
tti^  body  expired,  ffave  to  the  pldntiff.  without  any  notice  to  iMtdmcnu 
the  shenS^  a  cognovit  for  payment  of  the  debts  and  costs  by  sberiff. 
instalments,  with  a  condition,  that  upon  failure  of  payment, 
the  plaintiff  might  either  enter  up  judgment  and  sue  out  exe- 
cuttcm  forthwith,  for  all  the   then  remaining  instalments^   or 
shoula  bo  at  liberty  to  move  for  an  attachment  against  the  she* 
rin ;  it  bdng  especially  agreed,  that  such  right  of  moving  for 
i|h  itttaichment  should  remain  in  the  plaintiff,  as  a  security  in 
casi^  idrfanit  should  be  made  on  the  payment  of  any  instalment*      [  160  ] 
These  terms  were  inserted  under  a  belief  of  the  plaintiff  that- 
tEev"  would  have  the  effect  of  keeping  the  sheriff  still  liable. 
Tne'  debt  and  costs  not  being  paid,  an  attachment  was  sued 
oiit  against  the  sheriff. 

-    Ba^ey  Seijt,  having  obtained  a  rule  nisi  for  setting  aside  the 
sfttck^hmetit, 

Best  Serjt.  now  shewed  cause.  Whatever  might  be  the  eS- 
feet  df  a  cognovit  coupled  with  a  considerable  delay,  as  two  or 
fh^^  months,  it  has  never  been  held  that  a  mere  cognovit, 
without  any  thing  more,  was  a  discharge  of  the  sheriff.  The 
sheriff  is  in  the  condition  of  bail  to  tlie  action.  In  Hodgson  v« 
Nugent^  5  Term  "Rep.  277.  it  was  held  that  the  bail  were  not 
discharged  by  a  cognovit  given  without  their  knowledge.  And 
in  an  application  which  was  made  to  this  Court  in  the  present 
term,  the  Court  came  to  the  like  decision.  If  freisb  bail  had 
been  put  in  when  the  former  bail  weire  rejected,  they  might 
have  rendered  the  defendant  in  their  own  discharge  after  he  had 
given  this  cognovit.  • 

Mansfield  C.  J.  A  cognovit,  except  under  particular  cir- 
cumstances, is  a  discbarge  of  the  sheriff.  It  certainly  would 
be  proper  to  enquire  whether  it  is  given  with  or  without  his 
knowledge ;  but  here  it  is  without  notice ;  and  the  question  is, 
whether  in  that  case  it  discharges  him.  The  effect  of  this  in- 
strument was,  that  from  the  time  of  giving  it,  the  defendant 

could 
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18W.        could  not  be  taken  by  the  sheriff.     If  other  bail  had  been  put 

_^  idfraei^  Ihe  Aral  "wero'Tejeieted/  th6ii%ii:=  they  mtjg^hilKiirfe  Mir-^T 

j^-n       itmderedtfaedefeoidsiittiiefbve  giving  tbift'cognfm/^^  fot  paytDeifi' 

cf  Strtnit .    him  Aflei^ardb^'  he  iwbnld  iiave  bo^  ^^ebtkled: ia  > U9<^dns^htt%^  - 
*[  161  ]    Thedni^ofitb^iskeri^^i^jtoibribgirith^ 

tb»: defendant Bppeaiv in  CSonrt  and  ackndwledges  the  debt^  i''l  • 
•nBMkrfi-ii    If'fresh  bafl'fasul  bf^nipfUi  hi;  and  the  B6feMi» 
mi  had  I  (fh*!!' given;  m  oogfiirA  aothoriflin^  the  plaitttiiFb»>ebl]itr^ 
«{>  jmdjgiiBeni  tiiiMn/^^  th^  baRmigfit  afWwartis  have  rtoddled< 
A&tiefendani.^  'Bat  (hei  seetrity  here  taken  is'fbr'UfiayinfaaVi 
by  insfcalnienta;  -  This  i»  like  theoase  of  a  btH  of  exchan^^iif? 
ibe  .holder  does  ^  not  ^oceed  in  4iie  <imeagaiitot^tbeiic(^t»ft^ 
he  discharges  the  drawer.     Here  the  party  elects  a  dittfkenk  - 
remedy  against  the*  4efendont^  and  tbereby'  absoltes*  tfa;r>iiber 
riff  frohr  l^is  responsibility/    So  if  a  receivet  tak^s^  set^ll^ 
irom  a  tenanty  he  -  makes  himself  Imble*    This  e^gitoiil'wai|} 
new  modification  of  the  debt,  and  the  plaidtiffj;  by  aciqiiitthii||f  ^ 
tli0:<i^fbhdant  of  the  former  debt^  acquits  the  sberifiV  / 1  ^ : .  •  <  f  jn  «r 

CHAiMBRB  J.  Is  not  this  Tery  different  from  thci'ca^  of  bbifV 
^  ^  The  defendant  is  in  the  cqstody  of  his  bail,  bat  here  y#n '  tpeM^ 
him  as  being  present  in  the  Coart;  he  appears  in  ooafi^iirliirfii 
he  givesa  oogitovt/^  aiid  the  sheriff  has  done  his  dnty  -^  wh^SK 
the  plaintiff  has  accepted  his  appearance  in  court/  theistitttiiV^ 
has  ndthiDg. farther  to  do.  'i   '^'^r. 

Bale  abBoluteut''> 

Bmyleyia  support  of  the  rule.  '  ''^^ 

.....  •...;■■    .f'fV- 
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Ku  ^i.  Bell  t?.  GAtte.  '^ 
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Ifbailbafld-  ^T^E  defendant  putinbaiU  one  of  whom  was  his  altorn^yi 
Bey,8nd  jnsO^  he  >  then  gave  notice  of  addiag  another  person  as  bail :  llld^ 

fics  without  op-  plaintiff  excepted, .  but  permitted  the  bail  to  justify  without  ii9^' 

CouH  will  not  position.     It  being  discovered  that  the  sheriff  had  tak^n  no^ 

bail.  '  Beit  Serjt.  on  a  former  day,  obtained  a  rale  nisi  tb  set  asid^* 

the  allowance  of  bail,  upon  the  principle  that  bail,  one  of  vIiom4' 
is  an  attorney,  are  a  nullity;  and  Ihut  tio  addition  can  be  maM^ 
to  asaUitv :  and  he  ciled  a  case  of  Jackson  v.   Uilld^,  EdMtr 

term 


«k 
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tenn  4iG«K  3.>  m  Isrhioli  hfe  wasofcounael  for  the  defesiant;  .,     .... 

!Q«{fafitjp  ilicre  were,  Ui«l  Uie  cleioadBiit  inf ing  defetr^d'to !pat       Butl 
iA>l#il'iili  the  ta^l.DiUiali^  wliich'fae  hdd  for  tJbnt  purpcisd^ .one    ,  .-.¥*'■  :  i 
<if):^(pif<^08^d^aii' failed  U>  come; 'And  in  order  that:aoiiie      ^*^.; 
b^;iiiigkt' be  put  in  witbm  the  time  rdqtiired»  Uie  attorne/i     *    ^^^^  ^ 
derk  !ha<^ame  one  of  tbeis.    The  ne^t  momiDg  another  pcArsoir 
ifha  added  in  hia  stead*    It  appeared  iii  diat  case  slso*  that 'no 
hMMbood' bad  beea  taken.     It  was  there  arged  in  titpportof  a 
talidn,  to  set  aside  the  aliowance  of'bail^  that  any  additicn 
Mde  lo  a  nullity,  mast  be  bad«     lit^t  had  on  that  occasion  eon* 
tended  the  objection  was  urged  too  laie»  not  being  made  nnlit 
aflsr  .the  bail  had  been  allowed  ;  but  the  Court  made  the  rule 
3iMcdate. 

JBkepherd  SeijU  now  shewed  cause  against  the  present  nde. 
TkepUuntiflTin  this  case  having  excepted  to  the  bail,  with  the 
knowledge  that  one  of  them  was  an  attorney*  has  recognized 
tboHiii.^baii.    In  Jackson  v.  Hillas  the  plaintiff  treated  the  bail 
as  a  ncdlity,  and  applied  for  an  assignment  of  the  bail*b6nd« 
SI  ilhb  defendant  is  not  well  in  court  three  days  after  liis  bail 
Imsfp:  been  allowed,  neither  is  he  after  three  weeks  ;  and  the     [  163  ] 
plainliff  may  lie  by  so  long,  that  when. the  allowance  of  bail  is 
^furide,  and  an  attachment  has  issued  against  the  sheriff,  if 
a^ioation  is  made  to  set  aside  the  attachment,  he  may  be 
able  to  resist  it  on  the  pretext  that  he  has  lost  a  trial*     In  the 
Conrtof  Kings  Bench  it  is  regular  to  add  bail  to  an  attorney. 
Jtcx  V.   Sheriff  of  Surry,  3  East,  181.      Foxall  v.  Bowermtin, 
Ibids     And  the  plaintiff  cannot  treat  the  bail  as  a  nullity :  and 
even  in  this  court,  it  is  admitted,  that  if  notice  had  been  given 
m  due  time,  of  justifying  the  same  two  per^ons^  as  fresh  bail, 
they  would  have  been  good  bail. 
Best,  in  support  of  his  rule. 

Mansfield  Ch.  J.    The  Court  has  formerly  said,  that  a 
gop^.bail  and  an  attorney  are  no  bail,  and  that  although  ^  thlid 
gpQd  b^  be  added,  still  tbe  three  are  nothing :  but  in  the  case      ^ 
€itfifij,H:dQ^  not  appear  that  the  bail  were  excepted  to;  or  at     . 
19^^;  Uip.  plain tiiff  applied  for  an  assignment  oC  tbe  bail*boad, 
which  imports  that  he  treated  the  bail  as  a  nullity.     But  here,  '  ' 

U^,. plaintiff,  by  excepting,  shews,  that  he  does  not  consider 
tb^.baii^  as  a  nullity,  and.  admits  that  be  is  willing  to  receive 
aod  ^scfit  to  these  bail,  on  the  condition  that  they  justify  in 
•cpnrlM.^   lie  waives  therefore  this  objection,,  that  Iheaittomey 

was 
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BelXt 
Gate. 

Any  4>er8oi) 
nay  be  ball  for 
the  purpose  of 
rtfidering  ttie 
principAl* 


was  originally  one  df  them.     It  is  mckch  better  to  have  the  prac- 
tice of  the  two  coarts  uniform. 

Heath  J.  This  Court  has  in  several  instances  freed  the 
practice  from  the  niceties  which  formerly  prevailed  in  it  re- 
specting bail.  It  was  once  held,  that  after  bail  had  been  r^* 
jectedy  they  could  not  surrender  their  principal*  It  is  now 
held,  that  they  may  enter  into  a  new  recognizance  ior  ilEie  pv*. 
pose  of  making  the  render^  and  that  any  perspi^s  wi^isoeverj 
even  if  they  came  odt  of  Newgate,  may  become  baif  for  taol 
purpose.  In  the  circumstaBces  of  the  present  case  tl^ef^  are' 
two  methods^  in  either  of  which  the  plaintiff  may  prpcee^:  ile' 
may  either  treat  the  bail  as  a  nullity  (a),  and  take  an  assigomeii't 
of  the  bail-bond;  or  consider  them  as  bail  pro /brma,  and  ex- 
cept. The  ground  of  the  rule  which  prevails  here  ia»  lliaA  two 
bail  being  required,  one  bail  is  no  bail.  This  Court  has  aJwaVfl 
beld,  that  bail»  one  of  whom  is  an  attorney,  are  a  mere  nullity,  * 

Chambrb  J,  It  mighthave  been  as  well  if  the  rule  in  Jack^ 
son  v»  Hillas  bad  not  been  made.  Bat  there  is  a  distinchun' 
between  that  case  and  this.  It  is  very  mischievous  tliiat  the 
practice  should  depend  upon  such  niceties.  ^   "  '  ^ 

Rule  discharged. 


May  4, 1794. 

An  attorney 
no  bail. 


(a)  Richie  v,  Gilbert. 


'J 


^'i*r 


Nw.  15, 1794. 

An  attorney's 
clerk,  tiiougU 
notaiider  ar- 
ticles, is  objec- 
tionable as 
bail. 


MOTION  to  set  aside  an  atUch- 
ment  against  the  sheriff  for  not 
briDging  in  the  body.  The  defend* 
ant  had  put  in  bail :  the  plaintiff 
not  having  excepted  to  them,  but 
having  proceeded  to  obtain  an  at- 
tachment, the  defendant  obtained  a 
ruletosetitaside,conccivingittobc 
irregular ;  which  would  have  been 


the  case,  had  not  the  plaintiff  oh^ 
tained  his  attach  mei>t  on  thegrp^d 
that  one  of  the  bail  was  the  defci^ 
ant's  attorney,  therefore  no  bail^ 

Fer  Curiam,    Let   t,he  rule  be 
discharged  on  the  ground  th^t  ono 
of  the  bail  was  an  attorney ;  khci  ' 
that  therefore  there' was  no  bwft  to 
the  action. 


.  t  i 


t . 


Cakisu  v.  Ross. 


THIS  was  an  application  to  jus- 
tify bail :  one  of  them  lived  with 
an  attorney  as  his  clerk,  though 
not  under  articles.  Both  the 
Court  and  the  bar  were  of  opinion 
the  rule  only  extended  to  clerks 
under  articles. 


Butler  J.  In  the  King*s  Bench 
this  rule  extends  to  all  clerks ;  tKev 
are  equally  exceptionable,  frfr  tnc 
purpose  of  being  bail,  as  attornics. 

Etfre  C.  J.  Let  this  bail  be  re- 
jected ;  such  being  the  practice  of 
the  Court  of  King's  Bench. 
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LLi^atters  in  difTerence  having, been  referred,  without  My  ifat^iimipw 
spepiai  direotion  as  to  the  costs  of  the  reference/  the  arbi-  Bpcctingthe  ' 
ir^afT^arded  650/.  to  be  paid  to  the  plaintiff  by  the  defend?-  ^^jfSfw 
|bVt,,made  no  direction  as  to  the  .costs  of  the  reference^  uetobepM 
i\A  lie  make  any  demand  on  the  parties  for  the  costs  of  the  ^«|^'"*^ 
ra«    The  defendant  having  no  claim  a^iust  the  plaintiff, 
^  no'  interest  in  taking  ap  the.  award,    bi^t   before  either 
y  had  seen  the  award,   the    defendant   having  arranged 
I  the  plaintiff  the   sum  proper  for    the    arbitrator's  feOf 
ie  an  offer  to  the  plaintiff  of  paying    iialf  the   costs   io 
)  ^e  sum  awarded  should  be  less  than  200/.  but  added«  tb^ 
jora  were  awarded,  he  would  pay  no  part  of  them.    It  did 
Iiowever  appear  that  his  proposal  was  ever  accepted  by  the 
niifll     The  defendant's  attorney  sent  his  clerk  wiUi  the 
If  tiff 's  attorney,  at  his  particular  request,  to  take  up  the 
rdg  and  the  clerk,  upon  a  representation  from  the  other  that 
rai  to  pay  half  the  costs  of  the  award,  paid,  for  the  defend- 
B  moiety,  the  sum  of  13/.  6s.  6d.     The  defendant  upon 
ning  Ae  circumstances,  tendered  to  the  plaintiff  636/.  13$.  6cL 
V'iitobting  that  he  was  entitled  to  retain  the  residue,  to  re- 
arse  himself  for  the  moiety  of  the  costs  of  the  award  which 
lad  advanced. 

^iiliamt  SerjU  now  shewed  cause  against  the  plaintiff's  right 
in  attachment  for  non-performance  of  the  award,  upon  the 
nndttiat  the  clerk  had  been  prevailed  on  by  a  misrepre^en- 
Q!^  to  pay  the  money. 
Self  Serjt.  supported  the  rule. 

Hamspield  Ch.  J.    If  no  directions  are  given  respecting      [  166  ] 
costs  of  the  award,  certaifty  they  are  to  be  paid  by  both 
lies  equally.    There  may  have  been  some  misconception  be- 
sen  these  persons,  but  the  money  has  been  paid  as  it  ought 
be  paid,  and  the  Court  cannot  alter  it. 
Hbath  J.  concurring, 
^ .   .  Rule  absolute  with  Costs. 
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j^.  If.  Edwards  v.  Minbtt. 

2Sr  ****      ijESr  Sdjt.  on  a  former  day,  moved  for  a  rale  to  shew  oaise 

pw»  V"!  hy  why  the  defendant  in  this  case  might  not  be  permitted  to 

S^titemSiT"*  P*y  "^^^®y  ^^  court  without  costs,  and  why  all  further  pro- 

moneydnmto    ceedings  should  not  be  stayed  jtill  the  plaintiff's  attorney  should 

WW  pen^ttMir  produce  the  plaintiff  in  his  proper  person  to  the  Court.    The 

n  a  public  ofli-  defendant  was  a  prize  agent  for  certain  ships  which  had  been 

^ney  into       captured,  and  admitted  the  right  of  the  plaintiff,  who  was  a 

i^!^'fibe    ^^^»  ^  ^®  prize  money  sought  to  be  recovered  in  this  action. 

cUnuintwho    The  plaintiff  had  executed  a  regular  assignment  of  a  part  to  a 

U^Tauth^i^to  porson  named  Hoad,  and  two  other  persons  named  Levi  and 

leoriveic         Zacharidh^  had  severally  given  notice  to  the  defendant  that 

they  respectively  claimed  the  same  money,  and  had  attached 

the  money  in  his  hands.    The  defendant  was  only  anxious  that 

it  should  come  to  the  hands  of  the  plaintiff^  who  was  fighting 

the  battles  of  his  country. 

Heath  J.  This  is  the  case  of  a  stakeholder^  in  which  I  do 
not  know  that  such  a  motion  has  ever  been  granted ;  the  case 
of  a  sheriff  is  that  of  a  public  officer  to  whom  the  Court  owes 
an  especial  protection. 
[  167  ]  ■  Best  observed,  that  a  navy  prize  agent  is  a  public  ofiicer  re- 
cognized by  stat.  45  G.  3.  c.  72. 

A  rule  11251  was  granted,  upon  notice  of  the  rule  to  be  given 
to  the  several  claimants,  which  upon  this  day  was  made  abso- 
lute, with  the  addition  of  a  reference  to  the  prothonotary  by 
the  consent  of  the  several  claimants,  to  ascertain  which  of  them 
was  really  entitled  to  the  money ;  and  the  costs  of  the  action, 
and  of  the  application  to  the  Court,  were  ordered  to  be  in  bis 
discretion. 

Vaughwi  Serjt.  contrd,  for  the  garnishor  Levi. 
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Clifford  v.  Taylor.  Fth.  is. 

Sy  Seijl.  having  obtained  a  rule  that  the  defendant  should  ^"^%"  ^..-^ 
tave  a  week's  time  to  ptead  lA^r  the  delivery  to  him  of  top^'ueepM 
if:po6cies^  letters  and  papers  mentioned  in  his  affidavit,  SMSaTttkwf- 
*pAm{  Serjt.  now  shewed  cause,  oh  the  ground  that  as  to  ficimt'tog|«e 
n  letters,  of  which  the  plainfiflT  had  fthready  delivered  ex-  SJ^J^^iSl^  ©f 
I. 'it  was  sworn  that  the  residue  of  Aeir  contents  did  not  ietten  which 

v"    .11.*  artsieleTwit  lo 

\  to  the  subject.  the  subject. 

lKSFIELD  Ch.  J.  It  would  be  convenient  if  the  plaintiff 
required  to  verify  on  oath  in  the  first  instance,  that  the 
V  delivered  are  all  the  papers  he  has.  This  practice  of 
elling  the  delivery  of  copies  is  very  convenient,  for  it  saves 
elay  and  expence  of  a  bill  in  equity.  But  the  practice 
iSmcery  invariably  is,  (hat  a  party  is  entitled  only  to  ex- 
\  of  letters,  if  the  other  party  will  swear  that  the  passages 
cted  are  the  only  parts  which  relate  to  the  subject  matter, 
out  staying  the  proceedings,  let  the  defendant  take  out  a 
ions,  in  the  most  general  terms,  requiring  the  production  [  1^  J 
papers ;  and  if  he  is  not  content  with  such  as  are  there- 
given  him,  the  plaintiff  must  make  a  special  affidavit, 
ing  the  relevancy  of  the  parts  withheld. 

Rule  discharged. 
"U  in  support  of  the  rule. 


Sparkes  r.  0*Kelly.  p^^  i,^ 

IE  plaintiff  was  the  assignee  of  an  annuity  granted  by  the  Where  a  writ 
Prince  of  m//e5  to<Sam?fe?CA«^«ey.    The  diefendatit  exe-  °^*;[^V'„p^ 
1  a  bond,  as  a  collateral  security  to  the  plaintiff,  condi-  a  judgment  on 
jd  to  be  void  *'  if  his  Royal  Highness  George  Prince  of  thrcMe'cf  a 
es,  or  the  treasurer  of  his  privy  purse  for  the  time  beins:,  'cirefadatmcd 

i^       .r  r  o»    Qy^  pursuant  to 

ny  other  person  for  his  said  Royal  Highness,  or  the  said  the  statute  a  & 
adant,  his  heirs,  executors,  or  administrators,  did  and  J  ^'^^''^^' 
Id  well  and  truly  pav,  or  cause  to  be  paid,  unto  the  said  error  is  not  re- 
OL.  I.  '    K  plaintiff,  ^l"^"^- 
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1808.       plaiutiffj  or  hi«  assigns,  daring  the  natural  life  of  bis  Royal 
Highness,  an  annuity/'  or  clear  yearly  sum  of  210/.    Default 
^^  .^  Istaving  been  made  in  the  payment  of  the  annuity,  an  aotioa 

-QliELin.    was  brought  agsunst  the  defendant  upon  this    bond,  and  the 
'    '  plaintiff  having  assigned  breaches  un^er  the  statute  of  8  &  9  H^* 

S.c.lXf  5«8.i  obt^ned  final  judgment  in  IlUury  terpn  li^QS. 
imdlevied  in  exec^Mon  the  an^puiit  of  .the  arrears  whi^ii  ve^ 
then  due.  Afterward^,  in  Eiader  terqi  1806,  he  aoed  <nit,  a 
writ  of  #cir«yaa£r4  for  ^^bseqae^t  furears,  ppon  wlucl^^JIgt^  idso 
obtained  jiidgment  on  demurrer  to  the  replication  (a.).  ..Tbor de- 
fendant brought  a  writ  of  error  upoy^  this  judgment,  bi|t  did  .iiet 
[  169  ]  put  in  bail.  The  plain tifif  having  taken  out  executioQt.apd  1a- 
.vied  notwithstanding  the  writ  of  error^  a  Judge's  order  wps  ob- 
tained, dir.ecting,  **  that  the  execution  (should  be  with4rawii> 
the  same  having  bean  levied  pending  a  writ  of  error.**  A,  rule 
.was  grafted  in  the  last  term,  falling  oa  the  defendant  to  shew 
caqse  why  this  order  sboul4  not  be  discharged. 

.  HetfXBood  Seijt.  in  the  same  term,  shewed  cause  against  fthe 
rule*    Bail  in  error  was  not  necessary  at  common  law.    Bat 
there  are.thr^  statutes,  which  require  that  the  plaintiff  jia  encor 
should  give,  bail  in  certain  cases.    Two  of  tbese,  viz*  V^  Ca^. 
f  %  %t.  2.  c.  2. 1.  9«,  and  16  &  17  Car.  2.  c.  8.  5.  3«  are  cctpflned 

to.^writs  of  ^rror  brought  after  verdipt,  and.are.therefpuci  ,^m^ 
pUicable  to  :the.  present  question.  This  ca;se  must  there^r/B  4^ 
pend  upon  the  construction  of  the  statute  8  Jac.  1.  c.^6.»  W^^fi^ 
provides  that  no  execution  shall  be  stayed  by  any  writ  of  eiror 
for  reversing  any  judgment ''  in  any  action  or^billof  djet>t»,.i|><m 
any  single  bond  for  debt,  or  upon  any  obligation  with  condition 
for  payment  of  money  only,  or  upon  any  action  or  bill,  of  debt 
for  rent,  or  upon  any  contract,''  unless  bail  in  error  be  pr^r 
viously  put  in.  In  construing  this  statute,  it  has  been  deter^ 
mined  that  it  must  be  taken  strictly.  Lord  MaiisfieU  appears 
at  first  to  have  entertained  a  difierent  opinion;  but  he  after- 
wards yielded  to  the  weight  of  anthorities.  Trinder  ▼.  Watfuifn, 
3  Burr^  15&7*  In  the  .act  3  Jac.  1.  (.  8.  no  mentipn  is  mad^ 
of  jthe  proceeding  by  scire  facias ;  nor  can  it  be  considered  a^ 
included  within,  any.  of  the  terms  used  in  that  statute*  «^  ao« 
ti9Q,is  brought  to  obtain  a  judgment :  the  object  of  a  xirefgcfaf 
is  to  j^et  execution  upon  a  judgment  already  obtained:  Hqrtop 
v»  Hoit^  1  Id.  Raym.  97.    The  debtii^  this  instance,  i^aa  ori^jfr. 

(a)  See  Sparkesw.  (yKtliy,'  2  N.  R,  4,21.      "  ./  /.,''/, 

nally 
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nally  founded  npon  a  speciality,  but  it  is  now  become  a  debt        1808. 
upon  record.    The  natare  of  it  has  been  changed  by  the  judg-     ^ 
ment,  and  the  scire  facias  issues,  not  upon  the  original  seen-  ^^ 

•  rity,  but  upon  the  judgment.     In  Bidleson  v.  Whytel,  S  Burr.    O'Kelly. 
1545.  it  was  decided  that  an  action  upon  a  judgment  was  not    *[  ^70  ] 
within  the  statute.    The  grounds  of  the  opinion  of  the  Court, 
as  delivered  by  Lord  Mansfield  in  that  case^  are  equally  appli- 
cable to  the  present.    It  was  stated,  1st,  that  the  contract  was 
extinguished  by  the  original  judgment ;  2dly,  that  a  judgment 
is  no  contract^  for  judicium  redditur  in  invitum ;  3dly,  that  an 
action  of  debt  upon  a  judgment  is  an  action  of  a  superior  nature 
to  an  action  of  debt  upon  bond,  &c. ;  4thly,  that  this  statute 
onght rather  to  betaken  literally  than  extended.    Tliere  is  no 
distinetion  between  the  present,  and  the  ordinary  case  of  a  scire 
facias  on  a  judgment,  except  that  here  the  object  is  to  obtain 
execution  for  only  a  part  of  the  sum  for  which  the  judgment 
has  been  signed.     But  in  both  cases  the  judgment  is  the  basis 
of  the  proceeding.    He  also  contended  that  the  original  judg- 
ment was  not  within  the  statute,  because  it  was  not  founded 
upon  an  obligation  for  the  payment  oi  money  only.    The  bond 
wiui  j^ven  to  secure  the  payment  of  an  annuity  by  the  Prince 
of  Wales,  which  had  been  assigned  by  the  original  grantee  to 
Ike  plaintiff.  By  (he  35  Geo.  3.  c.  125.  s.  7.  it  is  required ''  that 
ibe  creditor  shall  within  ten  dayn  after  the  expiration  of  the 
qottter  of  tibe  year  in  which  the  demand  accrues,  deliver  in  to 
the  treasurer,  or  principal  officer  of  his  Royal  Highness,  a  par- 
tieahurof  the  demand  for  the  purpose  of  its  being  audited,  &c." 
It  in  necessary  that  the  grantiee  should  do  certain  acts,  for  the 
perfiMmance  of  which  the*defendant  is  responsible.      It  is  true 
that  this  is  not  in  terms  expressed  in  the  condition,  yet  it  must 
be  considered  as  virtually  incorporated  into  and  forming  a  part 
of  it.    This  therefore  is  not  an  obligation  for  the  payment  of 
money  only,  but  is  more  like  a  bond  for  the  performance  of  co- 
venants.   The  operation  of  the  statute  of  3  Jac,  1.  r.  8.  has  in-      [  171  ] 
deed  been  gradually  extended  ;  but  it  has  never  been  carried 
80  far  as  to  comprehend  a  case  like  the  present.    The  (iase 
which  approaches  the  nearest  to  it,  is  that  of  Chauvet  v.  Alfray^ 
2  Btir.  746.  which  arose  upon  a  bond  for  the  payment  of  a  com- 
position in  default  of  the  debtor;  but  here  the  defendant  not 
only  undertakes  to  pay  in  default  of  another,  but  also,  in  effect 
engages,  that  the  grantee  shall  do  certain  acts,  vrithout  which 
there  could  be  no  claim  upon  the  Prince  of  Wales^    This  there* 

K2  fore 
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1B08.       fore  cannot  be  considered  as  judgment  fonndad  upon  an  obli- 
r        ^      gallon  for  the  payment  of  money  only. 

^  Bayley  Serjt.  contri.    It  is  snfficient  to  look  at  tlie  condition 

[  0*Kelly.    of  the  bond  to  be  satisfied  that  this  is  a  security  for  the  pay- 
ment of  money  only.    [The  Court  interposing^  desired  Bayley 
to  confine  himself  to  the  other  point.  The  action  they  observed, 
was  founded  solely  upon  the  bond,  not  upon  any  thing  to  be 
done  by  Cbiffn^y^    This  then  is  not  like  die  ordinary  ca^e.  of 
a  judgment  upon  a  contracL     There  the  judgment  exUngttisbfiS 
the  contract ;  but  in  this  case,  by  the  words  of  the  act  84r  ^  /T. 
3.  c.  11. 5.  8.  the  judgment  is  only  a  security.    The  condition 
still  continues  in  force.     The  proceedings  are  not  upon  the 
judgment,  but  upon  the  subsequent  breaches.    The  whole  mi^ 
be  considered  as  one  action  founded  upoa  the  contract,  the 
judgment  being  «  security  for  what  is  due  ii|  the  first  instance, 
and  also  for  what  may  become  due  for  fiiUire  arrears*   .The 
sdre  fadoM^  then,  is  merely  a  continuatioa  of  the  suit ;  or,  if 
it  be  considered  a  new  action,  it  is  an  action  founded  upon  the 
contract.     For  in  this  proceeding,  as  in  the  original  acti^  it 
is  the  breach  of  that  contract  which  is  the  subject  of  complaint. 
No  authority  in  point  either  has  been,  or  can  be  cited  ion.xtbe 
other  side.    The  case  of  Bidlesan  y.  Whytel  does  not  aj^j^ ; 
[  1-72  ]    for  there  the  debt  was  extinguished  by  the  judgment    The  ac- 
tion was  founded  on  the  judgment  alone,  not  on  any  new  mat- 
ter connected  ^th  the  original  contract.    But  in  the  instance 
now  before  the  Court,  the  judgment  is  not  the  cause,  of  action, 
but  the  subsequent  default.     No  action  hi  this  case  could  have 
been  brought  upon  the  judgment.    Upon  the  assignment  of  the 
first  breach,  bail  in  error  would  be  required.    Why  then. should 
a  difierent  rule  prevail  with  respect  to  the  assignment  of  the 
subsequent  breaches  ?  The  object  of  the  statute  was  to  assist 
defendants,  and  to  give  them  that  relief  at  law,  which,  before 
the  passing  of  the  act,  could  have  been  obtained  only  through 
a  court  of  equity ;  but  it  was  not  the  intention  of  the  Legisla- 
ture to  deprive  the  plaintiff  of  his  right  to  bail  in  error. 

Cur,  adv.  vult. 
Manspibld  C.J.  now  delivered  the  opinion  of  the  Court. 
The  only  question  to  be  considered  is.  Whether  in  this  case 
bail  in  error  is  required  by  the  statute  3  Jac.  I.e.  8.  ?  There 
is  much  force  in  the  reasoning  which  has  been  urged  in  sup- 
port of  this  rule.  It  has  been  observed,  that  this  is  not  like 
the,  case  of  an  action  upon  a  judgment.     For  an  action  iipon  a 

judgment 
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jadgment  is  broagbf  Ko  recover  a  sum  of  moiiej,  which  has  2909* 
already  been  awarded  by  that  judgment  to  be  dae.  Bat  here  ~ 
the  proceeding  is  founded  sabstantialiy  upon  a  new  eanse  of  ^ 
action ;  for  the  seirefucia$  i»  bronght  to  recover  a  snm  claimed  OICsilt* 
on  accoani  of  a  sabseqneni  breach  of  ihe  original  contract: 
And  it  baa  been  thence  inferred,  with  mnch  plansibility,  that 
error  onght  not  to  be  bronght  to  set  aside  this  judgment  on  the 
aeirejadas,  unless  bail  are  put  in.  Upon  considering  this  ques- 
lion,  however,  we  think  that  the  statute  3  Jac»  1.  c  8.  does 
not  apply*  It  does  not  apply  in  terms ;  nor  could  it  have  been 
intended  to  apply ;  because  a  case  arising  o^t  of  an  act  passed  [  178  ] 
so  many  years  afterwards,  could  not  possibly  have  been  in 
the  «)ontemplaticKi  of  the  Legislature,  vfbexk  this  statute  was 
framed.  What  then  are  the  words  of  the  act  3  Jac.  X>c*8.V 
No  execution  shall  be  stayed  by  writ  of  ^rror  **  in  any  aotion, 
or  bill  of  debt,  upon  any  single  bond  for  debt,  or  upon  any 
iMigation  with  condition  for  the  payment  of  money  only,  or 
upon  any  action  or  bill  of  debt  for  rent,  or  upon  any  contraot.** 
These  words  are  confined  to  actions  of  debt  upon  bond,  for 
rent,  or  upon  contract :  they  do  not  embrace,  nor  could  they 
bave  been  intended  to  embrace,  such  a  case  as  the  present.  It 
haabeen  decided  by  the  cases  in  Burrow,  that  in  an  action  on  a 
jadfrnent  no  bail  in  error  is  required ;  and  although  this  is  not 
liie  case  of  an  action,  but  of  a  sdre  facias^  it  clearly  is  a  pro- 
ceeding upon  a  judgment,  and  comes  within  the  reason  and  the 
'meaning  of  those  decisions*  We  are  of  opinion,  therefore, 
tiotwithstanding  the  distinction  which  has  been  taken  between 
an  action  upon  a  judgment  and  this  proceeding  by  $cire  facias, 
.that  the  present  case  does  not  come  so  clearly  within  the  scope 
of  the  acts  Jac.  1.  c.  8.,  as  to  authorize  the  Court  to  deprive  a 
parly,  because  he  does  not  comply  with  the  provisions  of  that 
i^tatute,  pf  tlie  full  benefit  of  his  writ  of  error. 

Rule  discharged. 
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fa.  4t.  Eastman  v.  Baker. 

An  executory  rrifllS  was  a  wiit  of  intrusioD)  in  ^hich  the  plaintiff  by  Ws 
contingent  in  count  entitled  himself  to  certain  premises   called  Heale 

Ih^i^dd'^d  B^'"^'  a*  ^^^^^  brother  and  heir  to  Williani  Easttnan,  to^otA 

not  attain  the  the  roTersion  in  fee  of  the  premiseiiy  expectant  npon  the  death 

hSting  Mi"  <rf  Mary  Baker,  a  derisee  for  life,  wfas  stated  to  be  deviacid  by 

sue,  is  defeat-  tjie  last  Will  and  testament  of  Jane  Boaffill,  who  was  alleged  to 

J.  B.  atuining  have  been  seised  in  fee  of  the  premises.  The  defendant  ple&ded 


f  1,  or  by  hii     general  pleas;  the  fotirlh  of  which  was,  that  *'  before  Jan^ 

baving  itfue*  r        '  .  •         ' 

^//^had  any  thing  in  the  same  tenements,  John  BoatfiU,  ber 
fiather,  was  seised  of  the  premises  in  his  demesne  as  of  fe^ 
and  righti  by  taking  the  esplees.  Sec."  And  that  being  86 
seised  thereof,  he  duly  made  and  published  his  last  will  and 
testament  in  writing,  duly  executed  and  attested  to  pass'^esd 
estates,  and  thereby  devised  as  follows;  to  wit,  ^, I* also  gire^ 
devise,  and  bequeath  unto,  my  sdd  daughter  Jane,  all  the 
light,  tide,  property,  interest,  claim,  and  demand  whatsoever, 
that  I  now  have  in  a  certain  messuage  and  tenement  lying  hi 
the  parish  of  High  Bickington  in  Devon,  called  Heale  Down, 
from  and  immediately  after  my  decease,  rtithout  impeachment  to 
her  and  her  heirs  for  ever  and  ever  :  but  if  my  said  daughter  shall 
fortune  to  die,  and  not  attain  the  full  age  of  ohe-and-twenty  yean, 
or  having  no  such  issue  as  aforesaid,  then  I  give,  devise  and  be^ 
queath  the  same  premises,  with  the  appurtenances,  unto  my  dear 
and  welUbeloved  wife  Mary  Boatfill,  in  manner  and  form  of ore^ 
said.  Item,  all  the  rest,  residue,  and  remainder  of  my  goods, 
chattels,  lands,  tenements,  and  hereditaments  not  hereinbefore 
given  and  bequeathed,  and  all  things  whatsoever  and  whereso«. 
ever,  in  whose  custody,  power,  or  possession  soever  they  now 
[  175  J  are,  or  shall  hereafter  be,  I  give  and  bequeath  the  same  unto 
my  dear  and  well-beloved  wife  Mary  Boatfill,  whom  I  do  make 
and  ordain  my  whole  and  sole  executrix  of  and  in  this  my  last 
will  and  testament,  and  also  to  be  in  trust  for  my  said  daughter 
during  her  minority :  and  I  do  hereby  revoke,  disannul,  and 
make  void,  all  and  every  other  and  former  will  or  wills  bereteM^ 
fore  made,  allowed  of,  and  executed  by  me.  Provided  never- 
theless, and  it  is  the  true  intent  and  meaning  of  me  the  4mM 

John 
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Johfi   Boaffill  the  doner,  that  if  in  case  my  said  daughter  Jane      ^ 

shall  survive  my  said  wife,  then  in  such  case  Igive,  devise  and  Je-    Eastman 
queath  all  and  singidar  the  former  and  above  lands,  tenements,  v. 

goods,  chattels,  and  hereditaments,  and  all  other  the  premises.  Baker. 
unto  my  said  daughter  J^ne  for  ever  and  ever,  without  impeach-^ 
mentJ*  The  plea  further  stated,  that  John  Boatfill  afterwards 
died  so  seised,  without  revoking  or  altering  his  will ;  where- 
upon, and  under  and  by  Tirtue  of  the  said  will,  the  said  Jane 
JBoaffill  became  and  was  seised  of  the  premises  according  to 
ike  same  will,  and  afterwards  died  so  seised,  without  having 
ever  been  married,  and  without  issue,  in  the  lifetime  of  her  said 
moikerj  then  Mary  Baker ;  whereupon,  and  by  virtue  of  the 
Mid.wtU  of  the  said  John  Boatfill,  one  John  Baker  and  the  said  . 
Mary  Baker  his  wife,  in  right  of  the  said  Mary  Baker,  became 
and  v^  seised  of  the  same  tenements  in  their  demesne  as  of 
feei^  lo  wit,  to  them  and  the  heirs  of  the  said  Mary.  The  plea 
Aea  proceeded  to  entitle  the  defendant  as  devisee  for  life 
under  tlie  wili  of  the  only  son  and  heir  of  the  feoffee  of  the  heir 
dSMaty  Baker;  and  concluded  by  traversing  the  allegation 
Gontained  in  the  count,  **  that  upon  the  death  of  the  said  Jane 
B&aifttl,  Mary  Baker,  under  and  by  virtue  of  the  will  of 
the 'said  Jane  Boatfill,  became  seised  of  the  premises,  and 
^tilUttm  Eastman,  fdso  thereby  became  seised  of  the  reversion 
of.tiie  premises  in  his  demesne  as  of  fee^  expectant  on  the  de- 
oedte'of  the  said  Mary  Baker,  in  manner  and  form  as  the  [  176  ] 
]^la&ittff  &ad  alleged.  The  plaintiff  replied,  that  the  said  Jane 
JBaatfill,'  after  she  became  seised,  attained  the  full  age  of  21 
yedri^  mBi  that  she  afterwards  duly  made  and  published  her 
saidflast  will  and  testament  in  writing,  in  manner  and  form  as 
bebalh  in  his  count  in  that  behalf  alleged.  To  this  replication 
tji6  defendant  demurred,  averring  that  the  plaintiff  by  his  re- 
plication did  not  deny  or  destroy  the  defendant's  title.  The 
plaintiff  joined  in  demurrer. 

Shepherd  Serjt.,  for  the  defendant.  This  demurrer  calls 
upon  the  Court  to  declare  what  estate  Jane  Boatfill  took  under 
th^  Ifill  which  is  here  pleaded :  for  if  she  took  an  estate  in  fee 
waplei  which  became  absolute  on  her  attaining  the  age  of 
IfRreilty-dnd  years,  she  might  after  that  age  dispose  of  it  by 
IrilL;  imd  then  the  replication  is  a  good  answer  to  the  plea ;  if 
she  did  not  take  an  absolute  estate  in  fee  upon  that  contingency^ 
a1l^.lMid  not  such  an  estate  which  she  might  devise,  and  the  re- 
flwatidn  i».  insufficient.  The  question  here  is.  Whether  the 
*  ^  word 
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^ord  or'may 'bo  80  eoDBtrUed-asifip-  maaniand*  .  .Th^.ica^P&iPn 
this  ]|^'oint  i are  niimeroiKH  ahd  !the(tieoisiQDsJbi»te'be^n/}Q|l|r»- 
<dWtory«  A •  base,  irhioii  Udtibtteaf  wiit  b^inwdkor^U^ i (vpoii .by 
JftQ^plAintiff;  is'  diat  >of;iFiiti]^/J  v.  fiif^gahi  2,Nem,Rqf,,;^. 
Wihtv^  9L devise- h^ieetQ.BiSniitM  wilh.a4tivk0,  fQ(V(g^r#  /liJM 
Otiuiq  h^  sliottld  die  beffire  he.lattaaned,t]M^aig(e;oCt^ly^fMr/|,iAr 
.vithodt  lUsiie  iiviiigvai  faia^dJBatfa,'?.  Itlwaallie]:e.h^(Lt^if 
b^  attained  the  age  o^31ijrieirs^.hiS'etftat^;8b()wU4iej^);i«9li)^; 
'  bot  ihe  principal:  reason'  assigsied  f o^  the:  jnilgmeiitf  ^f  ^  Shfl^^ 
Una,  thiKl  if  Ibis  constrvclion!  i^ece  ilat  adopted* /iii  would,  tfpl- 
loWy  that ialthoogh Ithe  devisee  sboold  bate. ^fkAuoie^iiA,  f^|ly, 
-he  ooald  nev^r  charge  Us  estate  taxaise  moaej  for  ytihfJivijj9(D- 
oasionS)  bebaase  it  > wodld  bd  ahterta^n  dndng  }m  VSe,j\fJi^qS^T 
•he  jnight  iiolisurriv^jaH  hisiiastie;  npob  wbi^<€0]:^ng9|i$)jf|^||e 
astlKte  atJus^  deoeasi&yonM^o  4>velr»  and  all  hul  ^nCfl^WIMs 
must  be  avoided.  But  that  reason  is  not  applicablle  ^Qithefp^^ 
sent  case,  because  the  words  of  this  devise  are»  '^  iC  sbe  fbfifl 
die  without  having  issue ;''  here  the  condition  would  be,|^r- 
formed  by  her  having  issue  born.  The  word  ^*  or^'  is  to  be  CP9- 
strued  conjonctiveiy,  in  order  to  eOeotuate  the  testa(or'S]i9ii- 
tmition :  the  Court  will  not,  therefore,  give  it  that  constracj^op^ 
where  the  will  clearly  shews  that  the  testator  did  not  mean  tbftt 
the  word  should  be  so  changed.  The  testator  mighti  i£lie 
pleased,  so  limit  this  fee,  that  it  should  not  absolutely  vest ,  in 
his  daughter  but  upon  the  concurrence  of  three  conditional 
namely,  that  she  should  attain  the  age  of  21,  that  she  sjbould 
have  issue,  and  that  she  should  sutvIto  her  mother.  And  be 
has  in  effect  done  this.  The  will  contains  two  devis^ :  the 
first  is  to  his  daughter,  the  second  is  to  his  wife.  By  the  firs|^  the 
testator  gives  to  his  daughter  in  foe  simple  his  estate  at  jJSeale 
Dovm,  With  a  contingent  devise  over  to  his  wife,  in  either  wie 
of  two  events,  if  tlie  daughter  should  die  before  21,  or  if  she 
should  fail  to  have  issue.  By  the  second  devise,  he  gives  his 
residuary  estate  to  his  wife  for  her  life;  he  then  declares  il^at 
if  his  daughter  shall  survive  his  wife,  he  gives  all  bis  fpnn^r, 
(meaning  those  which  were  the  subject  of  the  first  devise,)  and 
above  lands  (meaning  those  which  were  the  subject  of  the  resi* 
duary  devise,)  to  his  daughter :  and,  as  if  he  had  been  conscious 
that  his  language  was  inaccurate,  he  adds,  in  explanation  of 
his  meaning,  that  in  such  case  that  she  shall  have  the  lands  fof 
ever  and  ever.  The  eifTect  of  the  last  clause  is,  to  superadd  a 
new  condition  to  his  daughter's  estate :   namely,  that  she  shall 

survive 
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survive  his  Wife»^    It  ts>  equivalont  to  sayings ibat.sbo  skouUi        1808. 
iiot'fiavoit  in  fee,  uuless  the  should  survive  lus  iwfe*    .'^'hece*-    £  ^     ^^^ 
fore;'*fe¥hMieriipeB<the  fiist  parlof  ^hiis  devise  tliere  aro.lvfo  ^, 

*§0idititotf/  ''or  only  .on^  to  be  performed  by  the  *d^ghti^r»..|kt     Bakkb. 
^'evtatfUtheplaiatiffki  this  actito  cannot  reoover»    forh^w  *[  ^^^  J 
ftr^  sbevti  the  fir$t  patt  of  the  devise  may  come  withiD  Ib^  prio- 
^ij[Mi^ol  FiirflM  v.  Motgan,  and  the  otlier  oases  of  that  olass^ 
M^^tJoie,  is  entirely  taken  out  of  that  general  rule  by  the:  coo- 
'^^tngespltoatory  clause,  which  annexes  the., new  t^ondition 
of  hbi<%tifrvrviag  the  mother.    The  Coort  will  not  rejeot-  words 
*  vbkdi  saMi  added  at  the  end  of  the  will;  and  declared  to  be. ex* 
^^BBuaMmy  of  the  whole  tiiat  precedes*  .  [The  Court  reqpiested 
»]|j&b'^  consider,  whether,  if  this  last  clause  weoe  to  be  so  in- 
'tfajrpMKed 'tis  to  give  the,  daughter  a  fiee^  only  in  the  eventof 
'^ht^MlA^Mnf;  hisr  moihor,  it  would  no<^  by  neoessary  implica- 
'UtiU,  pve  ibe  motb^  an  estate  for  life,  aiid  wholly  revoke  the 
ferst  devise  to  the  daughter  in  fee,  so  that  the  daughter  would 
take  no  estate  till  the  mother's  decease.  J    Shepherd  denied  that 
the  will  could  be  so  construed.     It  is  immaterial  to  the  defend* 
iml  whether  the  mother  took  under  the  residuary  devise  to  her 
benefioial  interest  or  not :  if  it  were  even  an  estate  in  fee  sim- 
ple in  trust  for  the  daughter,  that  is  not  important.    The  testa- 
tor gives  to  the  mother  by  that  second  devise  either  a  life  estate 
or  none ;  if  it  is  a  life  estate,  the  reversion  in  fee  is  devised  to 
the  daughter.     It  is  not,  however,  necessary  to  decide  how  the 
'-  daughter's  estate  is  affected  by  the  second  devise,  the  question 
merely  is.  What  estate  she  took  under  the  first ;  that  is,  what 
would  have  become  of  the  estate,  upon  the  death  of  the  daugh- 
ter,  living  the  mother,  in  case  the  testator  had  not  superadded 
|his  third  condition  of  her  surviving  the  mother.     For  the  only 
imswer  given  to  the  plea,  is,  that  the  daughter  attained  the  age 
of  21  years ;  the  plaintiff  infers  that  she  took,  upon  that  event, 
an  absolute  fee ;  but  that  is   not  so ;  for  the  direction  of  the 
testator  that  she  should  take  an  absolute  fee  upon  her  surviving 
her  mother  is  wholly  inoperative,  unless  it  thence  follows,  that 
'  if  she  should  not  survive  her  mother,  she  should  not  take  an     [  179  ] 
estate  in  fee.     Secondly,  if  the  estate  became  absolute  upon 
the-danghter  attaining  the  age  of  31,  still  there  is  no  ground  to 
argue  that  she  took  under  this  will  only  an  estate  tail.     It  is 
difficult  to  understand  the  distinction  laid  down  in  some  of  the 
books. .   In  Pells  v.  Brown,  Cro,  Jac.  590.,  it  was  held  that  a 
devise  "  to  A,  and  bis  heirs^  but  if  he  shall  die  without  issue. 
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then  over/'  created  en  estate  tail ;  bat  that  a  devise  "  to  it.  and 
hisbeirs,  and  if  be  Aonld  die  without  issae»  living  J.  S,,  then 
over/'  ereated  an  estate  in  fee  simple,  defeasible  upon  a  con- 
tingency. And  so  it  would  be,  if  the  devise  were,  **  in  case 
he  should  die  without  issue  Hving  at  the  time  of  bis  decease  ;*' 
and  the  reason  is,  because  there  an  additional  circumstance  or 
condition  is  anndxed.  But  where  there  are  two  separate  alter- 
native oonditions  annexed,  one  of  which  is  the  attaining  the 
age  of  21,  no  reason  can  be  assigned  why  the  other  condition^ 
that  of  the  devisee  having  issne^  should  therefore  the  less  be 
construed  to  create  an  estate  tail.  [Mansfidd  C.  J*.  An 
estate  tail  has  never  been  given  upon  a  will  like  this,  where  one 
of  the  contengencies  is,  the  event  of  the  devisee  bimseif  dyhg 
under  age :  in  such  cases  the  dying  without  issue  is  nbt  consi- 
dered as  indefinite  and  general,  so  as  to  create  an  eE^atd'tetl, 
but  is  referred  to  the  concomitant  words  of  dying  Tmtter 
-    .        •  •     ■    -■  . 

Wil(%am$  Serjt.  contrd..   The  daughter  took  an  estate  in  i«e 
simple,  with  an  executory  devise  over,  in  case  she  died  imder 
the  circumstances  mentioned  in  the>  will.    First,  as  t6  the  ^ea^ ' 
tion  whether  this  will  gave  the  dainghter  an  ei^tate't^l.    Itisr 
now  nearly  a  century  since  it  has  been  argued  that  ^ie  m^dt 
**  without  issue,"  coupled  with  such  other   words  as  aUd  hdre 
found,  would  constitute  an  estate  tail.    1  Roll.  Abr.  Sll.  De- 
vise,  K.  9.  1  Roll  Jbr.  836.  Estate  tayle  per  Devise,  l,Ji.  JFotir-' 
Ji^ld  V.  5lforgfln.     Price  v.  Hunt,  Pollexfen,  646.     This  last 
case  proves  two  points,  1.  that  the  word  or  is  to  be  construed 
COi\jiuictively;  2.  that  the  first  devisee  took  an  estate  in  (eb, ' 
with  a  remainder  over  upon  a  contingency.     Barker  v.  Surtees, 
2  Str.  1176.    No  period  is  shewn  within  which  the  devisee  in' 
this  case  is  to  die  without  issue.     Some  such  period  intnt  be 
shewn,  or  it  is  an  absolute  devise  in  fee.    If  there  be  a  devise 
^*  to  A.  and  his  heirs  ;  but  if  he  die  without  heirs,  then  Tetna!iii- 
der  over  to  B.,"  the  remainder  over  is  void.     FretmlhigkdM  V. 
Brand,  8  Art.  890. 5.  C.  1^75.140.   and  Doe  ex  dem.  Da^ 
v.  Barnsal,  6  Term  Rep.  34.    [Chambre  J.  suggested  for  His  ' 
consideration,  whether,  as  the  first  devise  gave  the  propcJrty'for 
the  daughter  and  her  heirs,  with  a  devise  over  **  if  she  dle^  teiCV*^ " 
ing  no  such  issue  as  aforesaid,'*  those  last  words  might  lidt  ^efef 
to  the  word  heirs,  as  heirs  of  her  body?]    No  meaning ciin  be 
assigned  to  those  words,  wiiich  tends  to  shew  that  sb6  was  not 
to  have  a  full  power  over  the  estate  if  she  lived  to  attain  twenty* 

one. 
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I  altboHgk  tbe  estute  wa^  id  go  over  if  she  died  ni^ithoat  is*- 
I !   Too  much  stress  must  not  be  laid  on  tlie  particnlar  vords» 
icb  issue  as  aforesaid ;"  bat  the  "whole  clanse  must  be  taken 
ather ;  and  upon  the  whole  clauie  ^he  took  an  estate  to  her 
,.ber  heirs  for  ever.    The  testator  had  fwo  objects  of  his 
jAjz  if  tbe  daughter  died  before  twenty-one,  hewasdesi'^ 
i:tfaat  his  estate  should  pass  to  her  mother ;  but  if  fhe  daHgh- 
onoe  attained  that  age,  he  meant  that  it  should  no  longer 
to\  the  mother,  unless  the  daughter  chose  to  give  it;  that 
n  tfcenoeforth  she  should  havie  a  foil -disposing  power  over 
estate.    On  this  principle  aU  tbe  cases  cited  depend.    In 
of  thqm  it  has  been  the  testator's  intention,  that  if  the  de- 
l^i  had  no  issue,  and  died  during  his  minority,  the  estate 
IpU  go  to  the  heir  of  the  testator :  but  if  the  devisee  once 
lined  twenty-one,  he  was  of  an  age  to  judg^  for  himself^  and 
^-.dispose  of  the  estate  as  he  would ;  -or  if  he  once'  had  is- 
I,  those  issue  were  objects  of  the  testator's  benevolence,  and 
'rCistate  should  remain  to  them.    The  residuary  clause  in  this 
Rigives  the  property  to  the  wife,  only  for  her  life,  and  that 
ain  trust  for  the  testator's  daughter  during  her  minority. 
9!  daughter  is  the  principal  object  of  the  testator's  bounty. 
fhe  econes  of  age,  the  wife's  estate  for  life  is  determined, 
t.  thus  the  whole  will  is  made  consistent :  for  it  first  gives 
;  ^ui^ter  an  estate  in  fee,  with  an  executory  devise  over  to 
\  filotiier ;  it  next  gives  the  mother  an  estate  for  life  in  Ae 
l4aai7  estate,  in  trust  for  the  daughter  during  her  minority ; 
,the  words,  ** former  and  above  lands/'  refer  only  to  the  pro» 
rty  described  in  the  residuary  clause,  and  ndt  to  the  Heale 
mn  estate ;  and  lastly,  in  case  the  daughter  shall  survive  the 
ither,  then  the  residuary  estete  is  given  to  the  daughter  in 
f^  t  But  even  if  the  words  '*  former  and  above,"  do  refer  to 
i^ibjectmatter  of  the  first  devise,  still  the  daughter,  in  the 
j^i^Qf  her  surriving  her  mother,  is  to  take  the  whole,  nnfet« 
^  by  any  contingency. 

^Htpherd  in  reply.  It  is  evident  that  the  testator  has^in  his 
ifidiavise  to  Jane  Boatfill  so  used  the  word  heirs  as  to  mean 
ffM  of  the  body ;  because  the  will  contains  no  other  expres- 
•j|.^  which  the  words  ^*  issue  aforesaid"  can  refer :  if  he 
iunt  to  use  the  words  in  that  sense,  nothing  in  the  law  pre- 
QNb^him  from  effectuating  that  intention.  The  latter  words 
kf,  80.  controul  the  former,  as  to  shew  that  he  meant  to  give 
,^^tide  tail.    As  if  a  man  devise  '^  to  A.  and  his  heirs ;  and 
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if  il.  die  "withovt  issne,  then  over  to  his  own  right  heirs;  that 
is  cle$irly  an  estate  tail,  ^md  will  bearno  other  construction. 
So,^  horejt  as  ,po  otl>er  word  is  to  be  foand  except  the  word 
heirSy  to  which  **  issue  aforesaid'^  may  refer,  '*  heirs  '^  must 
mean  heirs  of  the  body  :  in  Uie  conchiding  clause  when  he  de- 
signs to  give  a  fee  to  Jane  Boatfill,  he  omits  the  word  heirs^ 

[  182  J  which  is  an  argument  to  shew  that  he  thought  the  word  ^' heirs" 
meant  issue.  It  was  his  design  then  to  give  his  daughter  an 
estate  tail,  which  would  be  defeated  in  case  she  should  not  live 
to  attain  the  age  of  twenty-one  years,  or  should  not  have  issue* 
If  she  took  an  estate  tail,  it.  is  clear  that  her  will  could  Mt 
operate  on  it,  and  the  demurrer  must  prevail*  '\ 

Cur^  adv*  Vfdi^ 
Mansfield  Ch.  J.  now  delivered  the  opinion  of  the  Coort* 
The  question  raised  was,  whether  Jaite  BoatfM^  haying  died 
before  her  mother^. without  issue,  but  having  attained  twenty''- 
,  -  one,  took  an  estate  in  fee  or  not.  To  decide  that,  it  is  only 
neoessary  simply  to  read  the  will.  ''  The  words  are,  *^  I  dewe 
to  my  daughter  all  my  right,  title,  and  property  in  a  certain 
messuage  called  Heale  Down,  from  and  immed^iately  aft^  my 
decease,  without  impeachment,  to  her  and  her  heirs  for  ev^^aj^d 
ever.  But  if  she  shall  fortune  to  die  vrithout  issue,  or  nc^  na;v«- 
ing  attained  the  age  of  21  years,  then  I  give  the  same  to  my  ^ear 
wife  in  manner  and  form  aforesaid."  That  must  be,  /'  to  her' 
and  her  heirs  for  ever  and  ever."  Then  follows  a  devise  of  the 
residue  to  his  wife,  and  after  that  a  proviso,  '*  that  if  in  case 
my  said  daughter  shall  survive  my  said  wife,  then  I  give  all  n^y 
said  lauds,  &c.  to  my  said  daughter  Jane  for  ever  and  ever  wiih^ 
oat  impeachment."  It  is  not  easy  to  comprehend  all  that  i^e 
testator  had  in  his  mind  ;  but  upon  those  words,  which  give  all 
thai  he  had  to  his  daughter  for  ever,  upon  her  surviving  her  mo- 
ther, there  is  no  reason  to  say  that  he  intended  to  give  her  "any 
.other  estate  than  an  estate  in  fee.  He  has  omitted  the  wodrd 
heirs ;  but  it  is  impossible  not  to  see  that  he  meant  to  give  her 
the  absolute  property.  The  next  question  is,  whether  **  or**  in 
this  place  means  **  and,"    According  to  Fairfield  v.  Morgan  and 

[  183  ]  the  other  cases  cited,  it  must  mean  and,  because  if  it  does  not, 
it  follows,  that  upon  the  contingency  of  the  daughter  dyipg, 
having  issue,  but  not  having  attained  the  age  of  twenty-one 
years,  the  estate  would  pass  over  from  her  children,  which  could 
never  be  the  testator's  intention.  This  then  is  nothing  more  or 
less  than  an  executory  devise  over,  contingent  upon  the  event 

of 
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of  the  dangfater*s  dying  in  tlie  life  of  the  mother  without  altairi-        *^^^^' 
ing  the  age  of  twenty-one  yeara^  and  without  having  issue.  Eastmam 

Judgment  for  the  plaintilT.  v. 

Baker. 


AttERSOLL  r.SXRVBNS.  Fft.  n, 

T> E^  Seijt.  had,  in  Michaelmas  term  last,  obtained  a  rule  /.  T.  demised 
mid  for  setting  aside  the  verdict  which  had  been  fonnd  pillhuiiru^aB 
upon  the  execution  of  a  writ  of  enquiry,  after  judgment  suf-  annual  rent  for 
ferpd  by  default  in  this  action.    The  declaration  was  in  ires-  liberty  to  dig 
paBS/a^d  staled  that  the  defendant  had  broke  and  entered  the  i"')^/"!?''  "^ 

■^  i*    ^M>«      k  «  hnck  earth  an- 

plaiiitiffjS  dose,  and  dug  therein  and  carried  away  a  quantity  nuaiiy.Uielct- 
uf  bncji  earth  of  the  plaintilT,  and  converted  it  to  his  own  use.  J^t^w^^d* 
lliere  was  also  a  count  for  taking,  carrying  away,  and  con-  °o^  dig  n»ore, 
▼ertiBg  ot^r  brick  earth  of  the  plaintiff.    The  circumstances  that  he  would 
rfthe  case,  as  disclosed  by  the  affidavits,  were,  that  by  in-  ^^^J^^^ 
deatvre  of  lease,  dated  the  15th  of  June  1792,  James  Theobald  per  half  acre, 
hail  demised  to  the  plaintiff  several  closes  of  land  at  Gray's,  in  g^raS^th!^ 
JEtsex,  containing  5G5  acres,  (excepting  thereout  the  land  let  '^«  ^^^^  fr«^^ 
to  James  Bum,  whose  lease  had  come  by  assignment  to  the  de-  f^,   a  ttno- 
fendant.)  together  with  full  power  to  the  plaintiff  to  dig  to  or  s^  <^"S  "^ 
for  brick  earth  or  clay,  and  to  make  or  convert  the  same  into  brick  eanh ; 
brick  or  tiles,  as  therein  after  mentioned,  to  hold  to  the  plain-  f^^*l!^^^ 
tiff  for  a  term  of  21  years,  at  the  rent  of  1075/.  per  ann.    The  him  the  full 
lessor  covenanted  that  the  plaintiff  should  have,  take,  and  en-  wa"hdd'  that 
joy  fcom  and  out  of  certain  grounds,  containing  38^  acres,  in-  hcwascntiUcd 
eladi^g  therein  a  certain  field  called  the  Brick-field,  contain-  whole  daiuaKes. 
in^  6\  acres,  {the  remaining  part  of  which' was  letto  Jtfstes  *[  1^  J 
Bum  and  others,]  with  free  right  and  liberty  annually  to  dig, 
4iirn  ap  or  sink  to  the  depth  of  20  feet  from  the  plane  surface, 
one  half  acre  of  the  said  ground,  for  the  purpose  of  obtaining 
.  thereout  brick  earth  and  clay  to  be  made  into  bricks  or  tiles, 
or  otherwise  to  be  disposed  of  as  the  plaintiif  should  think  pro* 
per;  and  the  plaintiff  covenanted  not  to  dig  more  than  half  an 
acre  in  any  one  year,  or,  in  case  he  should  dig  any  greater 
quantity,  that  he  should  pay  unto  the  said  James  Theobald  the 
increased  rent  of  375/.  for  every  half  acre  so  dug,  being  after  the 
rate  that  the  whole  brick  earth  was  thereby  sold  or  intended  to  be 

sold. 
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<  k 


^^^'       «qU.    Upon  tbe  escacat&in  of  th»  writ  of  ^  inqolrf  &e  jibMtiff 

AvTsmsoLL  P'^^®*  *^^  ^'^^  defendant  had  exoaYated  a  piece  of  grouid  jrf 
f^.  tbe  extent  of  48  perches,  part  of  the  88}  atres  destined  IrjrtHi 

SinTEvs.    lease  for  digging  brick  eartb :  and  that  the  clay  taken  fVoM 
thence  was  of  a  quality  for  making  brioks  superior  to  the  resi^ 
doe  of  the  plaintiflTs  hmd,  but  he  gave  no  eyidenoe  of  any  in^ 
jury  done  to  his  possession,  other  than  tbe  loss  of  this -eartifa; 
On  the  bdbalf  of  the  defendant  it  was  represented  to  the  jqry^ 
and  the  under-sheriff^  that  they  ongfat  not  to  adopt  f or  tiMir 
measure  of  damages  the  full  value  of  the  earth  so  taken^^bef^^ 
cause  the  plaintiff  had  a  mere  possessory  interest  iit  the  loil^ 
and  no  right  to  the  soil  itself,  beyond  the  extent  of  half  an  acm 
annually:  That  this  trespass  did  not  impede  him  in  thet  ex6c4 
else  of  his  right  to  take  his  annual  half  acre,  because  the  98i 
.acres  were  much  more  than  enough  to  furnish  the  half  cicraDiM 
every  year  during  his  term  ;  and  that  therefore  die  (^aroUff  was 
L  1^  J    entitled  to  nominal  damages  on!y»  inasmuch  as  the  defendvM 
would,  after  the  event  of  this  action,  remain  reJkpdteiblo'ftb 
the  value  of  the  earth  dug  to  the  plaintiff's  landloM,  to'wfacbif 
it  belonged.  '  That,  on  the  other  hand,  if  the  plaintiff  were  pei^* 
mitted  to  recover  the  full  value  of  the  earth,  he  would  reeover 
what  did  not  belong  to  him,  for  that  he  would  not  be<  liaUe  to 
his  landlord  for  any  increased  rent  in  respect  of  the  dartllibr 
which  these  damages  were  given,  since  it  was  not  dog  bjp  ilimft-i 
self,  the  lessee,  but  by  a  stranger.    The  jury,  however,  -Ifoaod 
a  rerdict  f(Hr  the  plaintiff  with  550/.  damages,  whi^h  they  loon^ 
sidered  to  be  the  full  value  of  the  whole  of  the  brick  earth  so 
dug  by  the  defendant.  <  < 

Lens  Serjt.  shewed  cause  against  this  rule.    If  the  plaiiitiflr 
is  entitled  to  |my  thing  more  than  mere  nominal  damages,  ha 
is  entitled  to  the  full  amount  of  the  present  verdict.    Tfaosleaaa 
is  a  mode  by  which  the  tenant  purchases  this  brick  earth*    In  ■ 
the  course  of  his  term  he  might  take  the  whole  38}  acres,  pa}^ 
ing  the  further  rent  stipulated :  he  had  a  right  to  the  soil  itself^' 
he  certainly  would  during  his  term  have  used  the  soil  in  qnes^-. . 
tion,  which  was  the  best  in  the  field ;  the  taking  it,  therefore, 
clearly  occasioned  a  loss  to  the  lessee.     It  is  doubtful'  whether 
the  landlord  could  recover  any  part  of  these  damages,  as  fiMr  an' 
ii\jury  done  to  his  reversion ;  or  if  he  could,  his  damages  mnai. 
be  merely  nominal:  he  has  parted  with  every  interest  in  thie- 
earth,  except  the  bare  possibility  that  the  tenant  migfai'Mtt*' 
chuse  to  digit  at  the  stipulated  price  daring  his  term,     if  it 

would 
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lid  be  waste  in  the  tenant  to  dig  this  soil  himself,  he  weold       ^909L 


mswerable  to  his  lessor  in  Waste  if  a  stranger  dog  it ;  and  attbbsou 
*efore  he  would  have  a  title  to  recover'  the  fall  valae  against         vj 
atrangen     Bat  he' claims  by  a  still  stronger  title.    Hie    Stsvsvi« 
eeoannol  commit  waste  by  taking  this  earth  ;  for  his  cove- 
t  gives 'him  a  right  to  take  it :  prikid  facie  he  has  purchased 
j^bole,  notwithstanding  the  contingwit  interest  which  per-     [  186  ] 
$  remains  in  the  landlord,  in  case  the  tenant  sbonld  per- 
aceomit  to  convert  daring  his  term  any  part  of  the  ten 
ea'and  a  half.    Therefore  when  it  is  nrged  that  the  plaintiff 
f  take  his  lOi  acres  in  some  other  part  of  the  88)  acres^  he 
jf  answer  that  he  has  a  right  to  take  the  whole  38}  acres^  if 
■rill ;  daring  tlie  lease  consequently^  till  it  is  clear  that  he 
1  leave  some  part  of  them  to  revert  to  the  landlord,  the 
iBg  the  earth  is  an  injury  to  the  tenant  only,   llie  defendant 
not  reply  that  he  leaves  sufficient :  it  is  not  competent  for 
I  to  carve  out  a  portion  for  the  tenant,  who  in  common  pru- 
toe  will  elect  first  to  -dig  the  best  earthy  which  is  that  now 
aa  firom  him.    This  is  not  an  easement ;  it  is  not  a  mere 
ioB  given  to  the  lessee,  enabling  him  to  do  something  for 
di  he  is  to  pay  when  it  is  done,  but  it  is  at  all  events  an 
Gul  purchase  of  ten  acres  and  a  half  of  the  soil  itself  to  be 
eft  where  the  lessee  pleases ;  and  the  soil,  when  so  taken,  is 
lenant's  not  the  landlord's  soil.    The  plaintiff  does  not  con- 
d;  that  he  can  deprive  the  lessor  of  his  remedy,' but  if  the 
lorsned  the  stranger,  his  right  must  be  reduced,  upon  the 
diction  of  this  lease,  to  mere  nominal  damages :  for  the 
se  would  shew  that  he  had  absolutely  sold  the  very  soil,  that 
urald  never  more  become  partof  his  inheritance,  provided 
I  tenant  chose  to  take  it.    If  the  landlord  can  recover  of  a 
iBger  the  value  of  the  half  acre  of  soil  for  which  the  lessee 
I  paid  375/.,  he  will  be  doubly  paid  for  it,  and  the  lessee, 
o.can  by  no  possibility  afterwards  take  that  same  soil,  will 
re  paid  his  rent  without  receiving  the  benefit  meant  to  be 
'en  by  the  lease.    The  effect  of  this  lease  is,  that  the  land- 
d  is  thereby  estopped  of  waste  against  his  tenant,  and  he 
lit  be  also  estopped  of  waste  against  a  stranger.  [Chambre  J. 
damage  is  done,  the  lessor  may  sue  his  tenant  or  the  stran- 
D&  bat  if  he  accepts- satisfaction  from  his 'lessee,  he  cannot 
\\ib»  stranger ;  he  cannot  sue  twice  for  it.]    In  this  case  the      r  jm  -i 
idloKd  has  actuidly  received  the  value  of  the  10}  aores; 
'  jtfie  price  of  them  is  included  in  the  rent ;  he  has'  there- 
fore 
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fore  been  satisfied  for  them ;  the  tenant  has  not.     To  whom, 
Ih^  i|hallthe  recompence for  the  injary  be  paid?    Undoubt- 
edlj  t^thd^  tenant,  who  has  boaght  the  soil;,  not  to  the  land- 
lori',  wM  has  sold  it,  and  has  been  already  paid  for  it. 
'    jRestSetjt.  centra.   J  Inhere  are  two  questions  in  this  case: 
the  first  isy  wliether^the^  damages  are  not  improperly  taken  ac- 
eorditig'to  the  inJMi^!  stated  in  the  declaration,  which  alleges 
no  speoialy  or  consequential,  or  partial  damage^  but  the  mere 
loss  of  the  soil  itsejf,  wjiiGh  is  the  property  of  the  landlord. 
The  tenant  is  nc^  entitled   to  the  value  of  any  part  of  the  BoiL 
It  is  conceded  to  me,  that  if  the  landlord  can  recover  this  va- 
lue against  the  stranger,  the  tenant  is  not  entitled  to  it.    Grant- 
ing that  if  the  landlord  had  sold  the  soil,  he  could  no  loAger 
recover  the  full  value,  still  this  lease  conve}'s  merely  an^ei^se- 
ment.    The  second  question  is,  if  the  pkdntiff  had  deolilre4  in 
another  form,  what  could  he  have  recovered?    The  oalji)  da- 
mage th^  tenant  could  sustain  in  this  case,  is,  if  fhensi  ,liad 
been  any  thing  peculiar  in  the  quality  of  this  soil,  .wbtoh,  made 
it  preferable  to  the  rest  of  the  ground ;  but  in  thai;  caae^he 
should  have  sued  for  the  difierence  in  quality,  and.  shotildi  ihave 
pointed  out  by  his  declaration  the  nature  ofbis<}Ia£im«  mltifs 
not  true  that  this  soil  has  been  paid  for  by  ibe  tenailk  ^»Be 
has  paid  nothing  more  than  the  1075/. ;  that  rdnt  indudes^oiily 
the  price  of  the  10^  acres,  and  it  is  sworn  diat  \ke  tplmliliff 
has  not  yet  taken  to  the  extent  of  his  half  acre  penmaiuk^l^mf^ 
puting  firom  the  commencement  of  his  term*    Thia^iB.Bot-Af^ 
cessarily  a  part  of  those  ten  acres  and  a  half.     BiKt  i£ibiirei^ 
the  lessee  has  not  yet  a  vested  property  in  the  soil  of^lhdae^tteii 
acres  and  a  half.    Acts  are  to  be  done  by  him,  to  iiur«st»Uii 
with  the  property.    The  grantor  of  a  common  doebinotfgif 0 
even  the  grass,  till  the  grantee  takes  it  by  the  moufha  ithm 
cattle.    If  the  tenant  does  not  elect  to  take  this  eartb^  ill  con- 
tinues the  property  of  the  landlord.    ICkafnbre  J.  mentioiieda 
case  in  Croke  (a),  where  power  was  given  to  take  so  many  trees 

in 


(a)  This  seems  to  be  Basset  v. 
Maynard^  Cro.  EL  8I9.  S.C.  by 
the  name  of  Palmer*s  case,  5  Co* 
25.  b.  2  Res.  where  it  is  said, "  If 
1  grant  1000  cords  of  wood  to  one 
to  be  taken  at  the  election  of  the 
grantee ;  the  grantor  or  a  stranger 


fells  some  trees,  the  grantee  can- 
not take  them,  but  ought  to  sup- 
ply his  grant  out  of  the  residue." 
Hale  C.  J.,  in  Motteram  v.  Jolfy, 
1  Fcnt.  271.  gives  the  reason  of  this 
case;  namely,  that  the  quality  of 
trees  for  cordwood  is  immaterial, 

and 
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awMd^iand  it  was  held  that  the   property  did  not  vest  till       4608. 
ehoice  actaaliy  made.     Alafisfield  Ch.  J.    Uoder  tins  peculiar    . 
imaime/i  the  tenant  has  a  right  to  the  posstession  not  of  the  ^^ 

sarface  merely^  but  of  every  ounce  of  earlh  to  the  fall  depth :  Stf.v£ns. 
the*  only  question  i»y  what  is  the  measure  of  the  damages.  If 
tiie  trespass  were  oommitted  in  valuable  arable  land,  which  the 
'taiaiii  Jias  a  right  to  use  only  for  the  purposes  of  cultivation, 
tile  landlord  has  his  sEction  of  waste ;  the  tenant  is  entitled  to 
ieeaver  against  the  stranger  not  only  in  respect  of  his  liability 
•!#  his  landlor({»  but  also  for  his  own  loss  of  the  value  which  the 
Mirth'isof  to  hiffiself ;  the  question  here  is,  what  was  the  value 
<lf  4hii  briek  earth  to  the  tenant?  If  he  had  begun  to  dig  more 
than  the  lOi  acres,  unquestionably  the  lessee  would  have  been 
etttilled  to  recover  the  extreme  value  of  the  earth  dug.]  If  tlie  [  lg9  ] 
fedae  bad  gone  no  further  than  to  grant  the  10^  acres,  so  long 
ti  10)  acres  were  left,  the  lessee  could  not  possibly  have  been 
keiHtitled  to  the  full  value  of  the  earth  taken.  The  lease  how- 
drer  goes  further :  the  lessee  may  take  more,  but  he  must  pay 
for  it:  hitherto  he  has  not  had  occasion  to  take  any  thing  under 
tlie  further  grant ;  and  the  question  here  is,  whether  in  conse- 
quence of  the  trespass  he  has  sustained  the  particular  damage 
Itere  alleged  ?  He  has  not  shewn  that  the  defendant  has  taken 
tke  very  spot  which  be  designed  to  take  himself ;  if  he  meant 
1o  insist  on  that,  he  should  have  put  it  on  the  record.  But  no 
Ipeeial  damage  is  averred.  If  trees  are  demised,  and  a  stran- 
ger ioats  Ihem,  the  lessee  shall  have  his  action  of  trespass ;  but 
the  meesore  of  damages  is  not  the  value  of  the  tree,  but  the 
loas  of  the  shade  and  fruit  during  his  term.  The  plaintiff 
here  ean  only  recover  for  the  use  of  this  soil  during  his 
tern.  He  had  not  the  property  of  the  soil  itself:  he  has  at 
mbst  only  the  priyilege  of  taking  it,  paying  the  increased  rent. 
If  the  lessee  had  dug  his  half  acre,  and  a  stranger  had  dug 
aeolher  half  acre,  the  lessor  could  not  have  called  on  the  les^ 


and  a  special  verdict  had  found  grantee  was  to  elect  twenty  of  the  ^ 
that  enough  for  the  4000  co  rds  of  best  trees  out  of  a  wood,  to  be  taken 
wood  was  left  growing.  "  There,  within  eleven  years ;  and  the  court 
ifthe  grantee  can  have  the  number  held  that  the  grantor,  by  cutting 
of  his  cords  of  wood,  he  hath  the  trees  himself  within  the  eleven 
effect  of  his  grant;  but  trees  differ  years,  infringed  his  covenant ;  be- 
in  value  exceedingly  from  each  cause  he  abridged  the  latitude  of 
other.'*    In  the  principal  case  the  the  grantee's  election. 

Vol.  I.  L                                       see 
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1808.       see  toipay'an-inoreafied  rent  for  tbe  laiter«'   Upon  an  issue 
^  whetfter  ihit leasee  bad  taken  the  farther  qoantitv,  evidence  cf 

^^  aiakin^'hpf  n  strtinger  would  not  support  the  affirmatiTe.    It 

Stevens,  mast  bid'a  Tdsntary  taking,  or  evidence  of  ;acUial  coHuiion  mast 
be  given;  the  <ioiItisioii  is  not  to  be  presumed.  iChawifyr^:^. 
It  wotiid  be  going  a  great  way  to  presniDe  that  the  tenmitf al- 
ludes with  evefy  trespaisser :  the  very  distinction  between. >p9r«- 
missiveand  voiantary  waste,  is^  that  the  lessee'ii  conseat,|naJ|i^ 
it  active  waste;  without  consent,  it  is  permissive  waMe«,i  Sup- 
pose an  estate  withoQt  impebcjhnient  of  waste,  voluntary  MfM4^ 
in  houses  excepted;  a  stranger  breaks  the  bouse;  19^  tbalv'iv>« 
luntary  waste!]  Tbe  question  of  waste  does  not  interfere bei?f; 
for  till  the  10 J  acres  are  exhausted,  the  lessee  has  nothing, lor- 
[  190  ]  tber  to  pay.  Tbe  mistake  here  is,  that  positive  direct  4ft- 
mage  for  the  valUe  of  the  thing  taken^  has  been  confoun^^^d 
with  a  special  damage :  no  special  damage  at  all  has  been^Jii^e 
sustained,  and  only  a  very  peculiar  and  very  improbably  ^W^^* 
nation  of  circumLStances,  which  has  not  taken  place»  ai^d  ttf^^fft 
may,  oould  by  possibility  make  the  special  damages  .  afpofi^  ^ 
the  value  given.  Tbe  tenant  has  no  right  to  cooaider  .tbi^rH^l 
as  a  part  of  his  tea  and  a  half  acres,  which  he  has  t^ken,by.,^e 
bands  of  a  stranger ;  for  perhaps  he  might  nev^.havf  l|^^ll-it 
with  his  own  hands,  and  then  it  would  have  reveistpd  Ip^^e 
landlord.  ♦  ,^ 

Mansfi  bld  Ch.  J.  Oft  the  following  day  enquif!^  ^j^i^t^r 
there  were  any  cases^in  which  a  lessor  had  reoovi^red.i^^Q^figi^ 
against  a  trespasser  for  an  injury  to  land  let?  Het^aij^^jljlli^t 
Jester  v.  Ciffbrd,  4  Burr,  2141.  was  not  a  case  off  lan^^lg!t» 
That  was  a  case  of  a  nusance  in  the  adjoining  landj  which  ,|ffi8 
an  injury  to  him  in  the  particular  estate,  fpr  his  intere^^  -.fU^^ 
to  the  plaintiff,  for  his  reversion.  It  was  contended  ,tha|^j^ 
action  would  not  lie ;  but  it  would  be  very  strange  if  .tha^t  IfW^ 
so  ;  for  by  the  oM  law^  the  only  remedy  insuch  apfi^j^  y^ 
given  to  him  who  had  the  freehold,  by  quod  permiUat  prpstfjwj^q. 
IVilliatns  Serjt.  amicus  curia,  cited  Biddlesford  y.  Omffim^^ 
Lev.  209.  where  it  was  held  that  both  lessor  and  lf|8S^f^,f^|j}fl 
sue  in  respect  of  trees  injured  by  a  stranger^  the.  1^^9i\*  for 
the  body  of  the  tree,  the  lessee  in  respect  of  t)^e  .?)^fje,^Myl 
fruit.  So  may  Ae  copyholder  and  the  lofd.  f^^j^f^/^^Yir/c/^ 
ferson,  3 Lev.  13L  If  a  istranger  subvert  land  leas^^.^iy, 
the  lessee  luay  bring  trespass  against  him,  and  nmy  Jiay^^^- 
mages  for  the  profits  ;  and  tbe  lessor  may  have  anqtb^  ff^^jfP 

"    ^  of 
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of  trespass,  and  shall  recover  damages  for  the  destruction  of       1^08. 
the  land.    2  Roll.  Jb.  651.  N.  4,  6.     [Mamfidd  C.  J.    No  attersoil 
action  of  waste,  or  in  the  nature  of  waste,  lay  against  tenant  at  r. 

will.     If  he  committed  waste,  that  determined  his  will,  aend  he     Stevens. 
became  a  trespasser :  if  a  stranger  oonunitted  the  waste,,  that     [  191  ] 
did  not  determine  the  will.    The  case  of  trees  is  peonliar,  for 
upon  their  being  cot,  the  property  in  them  instantly  reverts  to 
the  lesson     Berrtf  v.  Heard,  Cro.  Car.  242.  was  a  oase  of  tro- 
vtf  by  the  lessor  for  the  bark  of  an  oak  cut  by  a  stranger  on 
land  of  the  plaintiff,  then  under  lease ;  three  Justices  against 
CroAf  J.  held  tlie  property  of  the  tree,  when  cut,  to  be  in  the 
lessor*    Is  there  any  case  on  a  covenaitit  not  to  permit  waste, 
whore  the  action  has  lain  for  the  act  of  a  stranger  ?  Would  it 
be  a  good  plea  to  suob  an  action  to   shew  that  a  stranger  cut 
the  trees?    \Len$.  Waste  would  lie  in  such  a  case;  covenant 
would  noty  for  he  covenants  only  against  his  own  acts.     Bayley 
Serjt.  &micus  euria^  ace.^    In  ail  actions  of  waste,  the  lessor 
may  recover  treble  damages  against  the  tenant;  and  if  the 
lessor  may  also  sue  the  stranger,  he  would  recover  single  da* 
mages  against  him.    How  could  the  stnuiger  plead  the  lessor's 
recoVei^  id  wtete  against  the  tenant,  in  bar    of  the  action 
a^bst  him^f  ?  Len$»  It  could  be  given  in  evidence.    [Cham- 
Ate  3.  TfhdX  would  be  a  bar  to  the  aetion.]     Cockell  Seijt.  ami- 
€MM  euria,  mentioned  a  case  tried  at  Durham  before  Chambre  J. 
id  '#lklc&  Rasgell  was  the  plaintiff.    It  was  an  action  ag^aiiist  the 
defenolSihmft  for  the  injury  done  to  the  inheritance  by  his  cutting 
BoWn' a  ti'ee  growing  upon  the  plaintiff's  land,  then  in  the  pos- 
Ms^SMot  of  hir  lessee.     Bayley^  amicut  curia,  cited  Tomlimon  v. 
BroiM,  Sa^er,  215.  a  case  of  obstruction  of  lights,  in  which  it 
iMtt  urged  that  the  obstruction  might  be  removed  during  the 
ionit,'  imd  so  no  injury  to  the  reversioner;  but  it  was  answered, 
ttfti  the' present  value  of  the  reversion  was  diminished,  and  so 
the  actiba  well  lay.    [Chambre  J.    I  have  Mr.  Justice  Astan*9 
lepbri  of  that  case,  which  is  very  different  from  Sayer,  for  it 
appear*  there  was  an  actual  injury  to  the  land,  by  demolbhing 
half  the  wall.] 

The  Court  took  till  this  day  to  consider,  when  they  delivered 
their  opinions  ieriaiim, 

Ghambrb  J.    This  case  comes  before  the  Court  upon  a      [  192  J 
asolio^  to  set  aside  the  exeoati<Hi  of  a  writ  of  inquiry  of  da- 
Biagea  in  an  action  of  trespass;  the  jury,  under  tho  direction  of 
Ibe  aader-shoiff,  having  assessed  the  damages  by  a  rule  con- 

L  2  tended 
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1808;        tended  not  to  be  legally  applicable  to  Ihe  circmnstances  of  the 
-  case.    The  circmnstances,  as  appears  by  the  aflidavits  on  both 

^J  sideSy  are  these:  Tlie  plaintiff  is  a  lessee  for  the  residne  of  a 

Stevens-    term  of  21  years,  commencing  in  1792  or  1793,  of  an  estate 
consisting  of  several  hundred  acres.   ^As  to  88  acre*,  parcel  of 
the  farm,  the  lessor  has  covenanted  that  the  pteintiff  shall  fcafc 
free  right  annually  during  the  term,  to  dig  half  an  aere^  thisreof 
to  a  certain  depth,  for  the  purpose  of  obtaining  the  brick  earth 
to  be  made  into  bricks  or  tiles,  or  otherwise  disposed  of.    And 
the  plaintiff,  (the  lessee,)  has  covenanted  not  to  dig  move  tiian 
half  an  acre  in  any  one  year :  or  that  if  he  did,  he  shonidpe; 
an  increased  rent  of  ^5/.  for  every  half  acre  so  dug,'  wfaiohLis 
mentioned  to  be  "  after  the  rate  that  the  whole  brick  eartb^ffAs 
thereby  sold  for  or  intended  to  be  sold."    The  plaintitf  baii^ 
in  possession  under  this  lease,  the  defendant,  wbobasaiMridL 
ground  adjoining,  either  wilfully,  or  by  a  mistake  of  the  b^urf- 
aries,  dug  up  and  converted  the  brick  earth  of  a  portion  of  the 
said  38  acres,  parcel  of  the  plaintiff V  farm,  which  the  plaintiff 
had  not  then  particularly  appropriated  for   the  exercise  of  bis 
own  right :  and  for  this  trespass  the  action  was  brought,  where- 
in judgment  being  suffered  to  go  by  default,  the  whole  Vfdiie4»f 
the  brick  earth  taken,  and  all  the  damages  arising  from  the -acts 
of  the  defendant,  have  been  assessed  to  the  plaintiff,  aa*fiiHy 
as  if  he  had  been  owner  of  the  fee  simple  in  the  estate,  widMMit 
making  any  deduction  for  the  interest  of  the  landlordy'  or^ 
any  damages  for  whioh  the  defendant  is  liable  ia  anactiotfflt 
the  landlord's  suit  I  am  of  opinion  thatthe  ruiegiveo  to  the  joiy 
[  193  ]    -uras  wrong,  and  that  the  proceedings  ought  to  be  set  asid^' •  It 
is  necessary  in  the  first  place  to  see  what  where  the  legid  ti|flit8 
of  the  plaintiff  and  of  his  lessor  at  the  time  when  the  trespass 
was  committed ;  for  the  manner  in  which  the  defendant ib^liaUe 
to  render  satisfaction  for  the  injury  he  has  done,  most  def^d 
on  the  nature  of  those  rights  at  that  time.    The  plaintiff  had  the 
possessory  right  for  the  residue  of  the  term  :  besides  tbii;  ihe 
covenant  of  bis  lessor  gave  him  a  special  privilege  to  take  Ibe 
brick  earth  of  half  an  acre,  part  of  the  88  acres,  in  eAthtyear 
of  the  term,  without  paying  any  additional  rent  or  oompcoisa- 
tion  for  it  to  the  landlord.     He  had  also  the  fni^faer  privilege 
of  digging  up  and  appropriating  to  his  own  use,  the  bcick  'Wth 
of  the  residue  of  those  38  acres,  at  any  time  duringftlil  tUm, 
either  the  whole  of  it,  or 'such  parts  as  suited- bi^jmteve^llor 
inclination  :  but  upon  the  terms  of  making  wu  large iddmpoua- 

tion 
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tion  to  the  lessor  for  the  exercise  of  thai  farther  privilege.    By       1S08 

exercising  those  privileges^  and  severing  the  brick  earth  from 

the  soil  and  freehold »  he.  becomes  a  purchaser  of,  and  acqoires 

a  property  in,  the  earth  so  severed,  and  tlie  covenant  protects     Stevens. 

himirom  the  oonsequences  of  what  wonld  otherwise  be  waste ; 

•biii,  till  then,  th^e  earth  remains  a  part  of  the  soil  and  freehold 

'«f  the  lesson    There  are  no  words  in  (he  lease  to  convey  any 

'Mate  of  freehold  to  the  plaintiff ;  bis  right  rests  in  covenant; 

the  contract  is  execqtory/  and  it  depends  upon  his  own  sabse- 

rqiteot  dioioe  and  acts,  whether  he  will  take,  or  the  lessor  shall 

peri  with,  any  thing  by  the  covenant  or  not.    The  plaintiff's 

interest  then  consists  in  bis  possessory  right,  and  in  the  privi- 

JegcB  communicated   to  him  by  the  covenant.    He  may  still 

take  Ufl  half  acre  per  oMuum  out  of  the  residne  of  the  38  acres, 

botthe  act  of  the  defendant  has  prevented  him  from  exercising 

lM»fiirtber  privilege  to  the  full  extent ;  and  the  main  question 

•is^  how  the  value  of  tiial  farther  privilege  is  to  be  estimated. 

rltappeare  to  mo/clear,  that  his  beneficial  interest  therein  was 

DDf  more  than  the  difference  between  the  value  of  the  earth      [  194  1 

iakea  by  the  defendant,  and  the  price  that  the  plaintiff  must 

have  paid  for  it  if  be  had  taken  it  himself:  all  the  remaining 

interest  was  in  the  reversions,   who,  as  I    conceive,  could 

/Ibaintain  no  action  against  the  plaintiff  for  the  rent  or  compen- 

i-iation  agreed  upon  by  the  covenant,  in  respect  of  brick  earth 

^4ag>  op  and  taken,    neither  by  or  for  the  plaintiff,  but  by  a 

'islranger,  against  his  will ;  and  for  which  act,  so  far  as  it  af- 

/iectod  the  inheritance,  and    the  right   which  the  reversioner 

*iirould  otherwise  have  had  against  his  tenant  under  the  cove- 

atet,  the  compensation,  I  apprehend,  was  due  to  the  revcr- 

4riaBer^  and  the  reversioner  only ;  and  recoverable  by  him  in 

/iiliactioo  on  the  case.     Undoubtedly  the  defendant  is  answer- 

'ftUe  to  the  full  extent  of  the  injury  he  has  done :  but  to  whom 

•is  be  answerable  ?   Where  different  persons  have  distinct  rights 

•dn  the  suliject  of  a  trespass,  the  compensation  must  be  to  each 

rin  proportion  to  the  injury  he  has  received.     One  of  them  can- 

•  aot  claim  that  part  of  the  compensation  which  belongs  to  the 

>  etbePT!;  nor  can  the  satisfaction  made  to  one  be  a  bar  to  an  ac- 

•::titerbipugbtby  the  other.     It  can  hardily  be  necessary  to  cite 

MCflseiiqKin  this  points    I  will,  however,  Just  refer  to  two.    19 

rriijj  &  4ft  5.  and  Biddlesford  v.  Onslow^  3  Lev.  209.    It  has 

'tfaaeft  anpposod  in  the  course  of  the  discussion  in  the  present 

4hat  where  there  is  an  existing  tenancy  for  life  or  years, 

so 
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1808.       so  Ihat  an  aotioii  of  waidemay  be  brong^ht  against  tbe  tenant 

.       7~^^  fortttiy  Ibjury  doj^'td  the  inheritanoe,  that  action  is  the  only 
p/         rMfedy  ib^'t^veriridner'iias^  aikd  he  oan  maintain  no  action 

SrEtfilrs^  fll^tfto^  thb  MMing€fry  whd  in  fnot  cottmits  the  waste;  boti 
t^ke'<thifr'»ta^  to  b^  diedrlf  settled  otherwise ;  and  that  the  re^ 
ver!ti6tier  mtiy  in  tAI  ca^s  maintain  an  action  on  the  case 
ag^iifirt  ^dh  itraMg^er,  'Whether  the  tenancy  be  at  will,  for  years, 
or  life*  or  he  may,  if  be  l^ieases,  waive  the  penal  action  of 
wdste,  even  a^inst  the  tenant,  and  bring  case  against  him* 

[  195  J  The  oiily  authority  i^inst  this,  is  a  dictum  of  Lord  Coke^  id 
hi^  Commentary  open  the  Statute  of  Marlbridge,  2  Inst,  146| 
**  that  rf  the  lessor  should  not  have  the  action  of  waste,  he 
**  shoald  be  withont  remedyv'^  But  all  practice  is  against  that 
dielum;  and  I  incline  to  adopt  the  supposition- of  PemAerton 
and  Levinz,  in  the  case  of  Jefferson  v.  Jefferson^  3  Let.  190, 
that  Lord  Coke  is  to  be  understood  according  to  the  subject 
matter  he  is  speaking  of;  that  is,  that  he  had  no  remedy  by  an 
action  of  waste ;  and  the  iBther,  as  Lord  Coie  himself  has  taken 
no  notice  of  the  position  in  his  Commentary  on  the  67th  see* 
tion  of  Littleton^  where  he  treats  largely  on  the  subject  of 
waste.  There  is  a  full  and  judicious  statement  of  the  law  on 
this  subject,  in  a  note  of  my  brother  Williams  upon  the  case  of 
Green  v.  Cole,  2  Sound.  252.  b.  The  manuscript  presidents 
upon  the  point,  settled  by  pleaders  of  the  first  reputation  in  theiv 
time,  are  numerous.  The  case  of  Biddlesford  ^  Onslow  seem» 
also  to  be  an  authority,  though  the  act  which  occasioned  the 
waste  was  not  an  immediate  trespass  upon  the  land,  but  an  ob- 
struction of  a  rivulet  in  an  adjoining  piece  of  land,  by  which 
the  stream  was  turned  upon  tbe  laud,  and  wasted  it.  That  act 
the  tenant  had  a  right  to  withstand,  by  removing  ike  obstruct 
tion,  as  much  as  he  had  the  right  of  resisting  an  actual  tret- 
pass  upon  the  land.  The  action,  however,  is  not  an  action  of 
waste  against  the  tenant,  but  an  action  on  the  case  against  tbe 
*  person  who  diverted  the  stream.     It  is  further  argued,  audit 

seems  to  be  the  argument  most  relied  upon  in  support  of  thp 
plaintiff's  right  to  recover  the  whole,  that  he  is  liable  to  pnj 
the  additional  rent  for  the  ground  dug  up  by  tbe  defendant^ 
though  it  was  done  without  his  consent,  and  againist  his  will, 
and  he  received  no  benefit  from  it.  And  ther^ore-it  is  saidi 
that  the  lessor  loses  nothing,  and  the  plaintiff,  who  i  most  pay 

[  196  ]     him  the  increased  rent,  has  a  right  t^  staadin  fcia  plfM»,  and 
recover  tbt3  v^ole'  damlig^'Yrofli  Khe  ddfendantlt  'it#4lli»'iir6n 

so. 
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so,  it  might  still  be  doubted^  whether  in  a  general  action  of       1809* 
trespasSy  alleging  no  speoial  damage,  any  Increase  of  damages    . 
could  be  giv^i  to  the  plaint^,  by  reason  of  his  liability  to  pay  j,^ 

money   under  a  particular    contract:;    but*   withoqtr  resting    Stxv^kv. 
on  thai  'objection,  I  think  the  fonndAtiw  of  the  ^rgum^nt  to- 
tally fails,  being  of  opinion^  as  !<  have  before  express^  my- 
seUv  that  the  plaintiff^  in  respect^  what  the  defendant  has 
dene-,  is  not  liable  to  any  payment  wader  bis  covenant  in  the 
leaaeL    fnie  case  is  not  witlun  the  terms  of  the  covenant.    The 
pfadijitiff  kas  not  directly  or  indirectly  done  the  act,  or  received 
thU  benefit,  from  whentse  the  obligation  to  pay  is  to  arise.    To 
au^piyV^bewdver,  the  defect  of  the  laogaage  of  th^  covenant^ 
raoiaitia:n  had  to  a  supposed  rule  in  actions  of  wa^te,  namely, 
tbai'iillei^t  the  waste  is  committed  by  a  stranger,  it'is  pre- 
ajftin^  to  be*  done  by  bim  in  coUnsion  with  the  tenant,  and  that 
fev  j|ba*;reaisoa  the  tenant  must  always  be  charged  in  the  pro- 
ceadiog- uritk  having  Committed  the  wa»te  himself,    lint  I  ap- 
prdieiid.:ihat  this  argtument  cannot  possibly  apply  in  this  case. 
ba  lhe;ftrBtj^ace,  I  think  tlie  law  of  the  action  of  wa^tei^- 
tuihm  upon  00  part  of  the  transaction.    The  plaintiff  h^  not 
h»an  ^tendered  liable  to  such  an  action.    His  lessor  could  not 
pPDoeed  against  him  in  that  action,  without  stating  that  the 
muite  'Was  oommitted  by  the  plaintiff  himself;  against  which 
c^g^  the  lease  that  gives  him  the  authority,  aSbrds  a  com- 
phie  defence.^    I  apprehend  too,  that  this  supposed  presamp- 
tiDtt  dp9s  not  take  place  even  in  the  action  of  waste  itself.     I 
fittA«  n#  triices  of  it  in  any  of  the  books.    The  act  indeed  is  con- 
aiierM  as  the  act  of  the  tenant,  but  the  reason  assigned  is^ 
tbafcbe.may  withstand  the  oommission  of  waste,  et  qui  non  ob» 
$t$/k^*quad  obstare  potest,  facere  videtur.    The  situation  of  the 
tMMt ;  is  extremely  anal(^oua  to  that  of  a  common  carrier :  to      r  iffy  i 
pvevevteollaaion,  (and  not  on  presumption  of  actual  collusion,) 
bolh  UMiC^harged  with  the  protection  of  the  property  intrusted 
t02tlK»n,.agaipat  all  but  the  acts  of  God  and  the  lung's  enemies : 
and;  ia  the  tenant  in  the  one  case  is  charged  witii  the  actual 
o^{8ipii>ioit  of  the  waste  done  by  others,  so  in  the  other  case 
t^iiitaiiHer- ia.chairged  with   actual  default   and   negligence, 
ti(ltiifb  trie 'JiMefistbf^:  goods  by  a  C'pree  that  wa^  irresistible,  or 
b}bfi3Md,i  agauiat  Whipb  i^o  ordii^a/y  degree  of  care  and  caution 
cQu^  havie  prelected  him«    J3ut  supposing,  that  collusion  must 
Ptim>ipriijtifc#.fi>wtei(pd  in  the  ugMoii..of  waste,  the  presnmp- 
t4fft>mMlL»%4>  tbeffbciiJI'iJV'ifier^  AtherfrMct, ' ^  i^fiapt  would 

.02  be 
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fstJS.       bte^^itWoat  redir^tes  agMiiflit  Ibe  acta^  wrong  doer,  by  whom  he 

^u)<»ngirA  nii^*B%eti  subjected  to 'a'fbHeittire  land  damages.     There  is  bo 

^^  tfotiiiit  that  he  has  a  r^ih^^V'ii^gfainst  him  by  action  of  trespass ; 

SMT|*1    Btft'tf  the  presumption'  Kdritfiidfedi  fW^  collusion  established  by 

it'wiitld  amount  to  a  liceW6fe^,<^^(!  Word'A  defence  to  the  action. 

It  would  be  still  more  e3tf<^Va^ttt^4o  -stetnp  the  presnmpiiian 

^,  iajgdth  in  an  action  of  coVeAiiiit,  to^  Wr^st  aAd  ^n-eveft  tlie  •  pimn 

mfeailing  of  unambiguolni 'H*ortlfe,'^'ifttfd  ^pec$allydti «  '^covenant, 
one  of  the  effects  of  Mrh?dh^  1s>  to  prev^tahy  liability 'to  the 
action  of  wakl6  for  the^SjJecJis  ot  iigory  which  the  land  ^Ikis  te- 
ceivfed^  There  is  ttd'btheir  rtil^;'  I  think,  to  ti^nstme  th^cove- 
nant  by,  -  btit  the  bbvioMlntentiofn  of  th<^  pffi^ies/Md'the' plain 
tneaning  of  tire  Tangtaag^e  tiiey  hkv^  useld  ^  iatid  Ihe'  s^slMd^  lof 
their  agi^eeitfent  tk  h6' nib^  tHta  thi^,  that  if  the  f^^tHiyi  in 
his  business  of  1)ribk-n^<^k{Tig,  thdtight  fit  lb  n^eili^  maMrisils* 
that  Wei^e  to'b^  fou'ttd  in  {^art  ofthefaii^lnlietodk  ibttas^;  Ite 
shoutd  be  at  liberty  so  to' do,  paying  a  fixed  {^ricefo^wtiait^lie 
took  and  had  the  benefit  of.  T%at  price  he  doT^nimte^ito'lMiji; 
but  I  do  not  know  by'what  law  we  are  liuthorle^d  to  eMen&^pkis 
[  198  ]  covenant,  so  as  to  mak^  him  responsible  tin^der' it  fdr'^^vMs 
been  taken  by  a  stranger,  by  trespass,  and  against  th^i^laki- 
tiiTs  will,  and  for  which  the  plaintiff  has  brought'  aftf  abtidtlii^f 
trespass.  In  what  I  have  said  upon'^e  proper  e^iniat^'^fithe 
plaintiff's  damages,  I  have  not  noticed  iseV^ral  circuibffklnc^ 
and  distinctions  that  might  require  atteiition  in  nmkirig^tiie esti- 
mate :  for  instance,  the  subversion  of  the  soil,  from  JtS'lelRibt 
upon  the  produce  aind  fature  cultivation  of  th^  gtoniHl'  during 
the  terra',  was  an  injury  to  the  plaintiff 'is  interest  As  teMilty'fbr 
which,  if  the  case  rested  there,  proportionate  damages <)ttgbli to 
be  given  him  :  but  if  he  goes  for  the  greater  damage,  in^r^j^t 
to  the  profits  he  might  have  made  of  the  brick  earth,  h<d '  m^st 
give  up  the  other  damages,  because  he  himself  could 'iio«  faiilre 
obtained  that  greater  profit,  without  doing  the  satnedMiageilto 
the  ^roiiud  with  respect  tb  the  purposes  of  agricultarei  'But  I 
have  bhljr  noti<!;ed  thd  i^rincipa!  object  bfdama]g^s^  that >  biAag 
dtifllcieht  t6  disp6s^;  of  the  lejgal  qtiestioft  before  us -^^^lindi^pon 
'tiiat  qii^^idb,  niy  bpMibh ii, ^hatthe^t^l^ihtiff haj^haddataii^ 
ds^ess^d  ib  hiVn,  whiiih  btJ6ng^d  tb  attolli^  t>ersMr^ 
Wd'thi^r^foi^e'l'thttik^he  jprbce^ldings  trpbrt  th^ 

' '    ' ^n^ A tH  J.'  In  ord^f  tb 'd^befrt^in  thb  ta^tisur^^ 4{Akia$tg^ito 
'^h'ich^'the  plaitttlff  1^^Mit!^d/  W  y^eteM^Wm;et%miiiihe 

nature 
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nature  and  qaality  of  the  estate  and.  iQ^i;e;st  wjb^b,^e,  Jti^^l^  th^  1^08. 
land  in  question.  ■  It  is  c wmw  towfli^g.  't|»ftt  ^y^jr  \^^^%,^^  At^m^J. 
land,  vliether  for  life,  or y^ar^.  j«.Jtii^^  ipv-W  lu^ipfl  if^,ffQfi^ff^if(  iV^^W''  ^r 
bis  lessor^  for  all  wmi^  4oneiOi»,^1^4,i^  |ew€u^fey,1^b^^^  §3:^v»i?8. 
ever  it  may  be  committed-,  Ji^gem^l: pi  ^ f^li^ .B^fflWWS? 
be  given  to  the  lessee  in  %keiixistf^vi^^^%  ^fjea^iqg.th^^^ast^jtq^  f^ 
commit  waste^  be  i^  so  £wp  a:  teogf4  .y^i^^out.  juic^pte^fflUBent  9f 
waste.  Such  permission  vests  tb§, property  of  .wbatj^.tbft,  WU-  L  *^  J 
ject  of  waste  in  the  lesse^o^  so  tbat^efs^;irails  bun/se^f  qf it.du^g 
the  continuaiice  of  his  i^^n^s^.  It  Js.^  ^iwitbir^pcict  to.  trje^s 
and  minerals.  .  In  casef,:Qf  bfmkrnp^y|tb^pr^entJ^seQ,^Q^d 
beiGoasidered  as  the  puf  chaser.  qI  99.  P^^fik  /^^M* ,  f  ?^  ^^  M  M^^ 
fltipitUit^'  for  «Dy  qnanti ty  of  tiipber}  grp:i9[ing.  fm  the.  jai^^  ;^(b 
a  Ubertiy  ^  selling  the  same  at  a  cort^Q.pj^ei.  c^  jtb^re  be.  a 
doabt  but, be  n^ist  be- considered ,a9,thA  porqhaaet  pf^uo^jt  tim- 
ber?. I4  hath  been  ncgedy  itbat  ,iiq  per,ti^n  j>QrtiQ9  of  the  la^d 
baft  baea.set4>ut  :*-rtbe  soii  takeii  must  be  qpnsidered  a|i  Ibe 
pv9fmrij/t(^  the  plaintiff,,  or  at  least  be  ba^  a  right  to  ^lect .  that 
landftoat  of  which  it  is  taken.  ,  The  proof  is  this^  th^  if  the 
Ismdl^d  bad  brought  an  action  of  waste  against  the  plaiiitiffj  on 
aooount  of  the  removal  of  this  soil^  he  could  not  have  protected 
tbimaelf  in  any  other  manner,  than  by  insisting  on  the  articles, 
and  bis  election.  The  tortious  act  of  another  may  give  the  party 
iijared  a  right  either  to  affirm  or  disaffirm  the  act,  as  it  shall  the 
best  suit  his  interest,  and  as  he  shall  be  advised.  If  the  de- 
ieodant  be  only  to  pay  the  increased  rent,  it  is  giving  him,  who 
b  a  iwrong-doer,  all  the  benefit  and  advantage  of  the  plmntiff's 
contract.  To  consider  the  landlord's  right  to  recover.  The 
cases  between  landlord  and  tenant,  where  the  tenant  has.  no 
right  to  commit  waste,  are  not  applicable,  because  the  soil  and 
the  trees  are  merely  committed  to  the  possession  and  custody  of 
the  tenants  Such  custody  and  possession  is  merely  fiduciary. 
In  wb^tTe^pect  can  the  lessor  here  recover  damages?  Not  for 
the  removal  of  Ih^  spil,  for  that  is  sold  to  another ;  bpt  only  for 
any  da^vaga  {possibly  done  to  the  inheritance,  if  such  there  be, 
'.ii|iitn !  iin^nner  ■  ^  the  excavation,  ^.ut  sqch  damages  arei  dis- 
4iwAfirQmitbQse<dea9^devl  by  the  plaintijOTin  the  pr^^PQ^  ap,tipn. 
•ICUtet-  {)^,SQr:  icannal :  xeco ver  d^mftges  fo^p  this  j^^cv^vfitipn,  the 
leijiiei»^  m^i .  recover  them.  Sa  ,  J.  Jh^nk,  jtb^t  *  thp  Tigjbjj .,  qf .  ^  the 
plaintiff  to  recover  these  damages,  is  proved  directly,,  by.,, the  [  200  ] 
»i«!H|«^lA©{*^ft;W8JW^^d«f  W4»  iAdWQ%f,  l^ecause  ^be,  l^pjdlord 
kmiMiil^i^Yfrytj^  ill  is  ofefis  )^^?*f  ^fl  9*^®  ^^^^?  :ft^®^ 
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I80i.       of  them  is  entilied  te  them.    No  special  damage  ooal^  be  let 
^         ^      forth,  beeaose  the  damaire  is  immediate,  direct,  and  onooii- 
^  neeiedwitb  aiij  other  damage.    For  these  reatens  I  tUok  that 

ftrrnvBirs.    the  damages  have  beeD'plrdperlyasieis^r^  .i;:.  m, 

Mansfield  C.J.  I «im  of 'tfie  same  opvakfiiiRilliniy  bro- 
ther Kftffifc.  I  oonctir  in  fet  the  greater  pait  of  Ibe  lamrMuM 
by  my  brot&er  CJlaaiii^ ;  bot  on  tiie  frame  ef  tbese^eoVdnaHi^ 
I  think  the  case  tderably  clear  in  favonr  ef  the>i»^atftd^'<tf 
daoM^ee  adopted  on  this  occaiioa.  In  eflfeol  andedb^taiid^lMi 
is  a  sale  of  briek  earth  by  the  letoor  to  the  lessee.  TbeJUiMl^ 
iwm  in  the  lease  is  for  91  years,  at  thereat  i^WISi.  p^fMttMm. 
I  tako  it  for  granted,  as  it  was  said  in  thO'al'faaMat^  tM'iHifaal 
it  is  what  is  expressed  afterwards  in  the  leate,  thai  tiie  pilm^ 
half  an  acre  per  annam  for  21  yeats^  is  ealcolated  inib^  «eifir 
Xhm  habendum  iM  with  fidl  power  to  take  tins  brfck  eardi*  nam 
is  a  oioTenant  that  the  lessee  should  have,  take,  and  enjey  oal 
of  certain  grounds  containing  88  acres  andiuo^half,  wNb'iiii 
right  annually  to  dig  to  the  4eptb  of  90  feetfiroA  the  plaaMi  ttim- 
face,  one  hatf  acre,  for  ^m  purpose  of  obtaining  thereoat  biiidk 
earth  to  be  made  into  bricks  or  tiles,  or  otherwise  to  be  apj^JOd 
to  swch  purposes  as  the  leasee  should  think  proper.  Tluy  leai^ 
eevenanis  not  to  dig  more  than  half  an  acre  in  a  year,  or  other* 
wisetopay3752.foreTery  further  half  acre,  being  aft^  dMs-ralt 
that  the  whole  brick  earth  was  thereby  sold  or  intended  Ui  pte 
sold  ibr.  I  think  the  lessee,  after  these  words,  had  the  Mae 
right  as  the  lessor.  What  more  right  could  any  man  ha^  ia 
brick  eartb,  than  to  dig,  take,  and  seH  it  i  Then  there  aiie  the 
[  201  ]  words  **  which  the  whole  earth  was  sold  or  intended  to  be  aoid 
for."*  The  lease  amounts  to  an  absotate  sale  of  the  wlMrie^  brick 
earth,  bat  the  tenant  was  not  to  pay  for  the  whole,  vnledi^^^ 
nsed-  the  whole*  Twenty-cne  Lalf  acres  are  sold  abscitflaly; 
The  lessor  could  now  take  no  brick  earth ;  that  would  infiffngle 
the  power  of  the  lessee  :  as  against  him,  the  lessee  mights  «e4r 
say  the  brick  earth  was  all  his.  If  be  took  more  than -half 'stn 
acre,  he  was  te  pay  the  addHtional  price.  If  the  lessor  had  tskisM'^' 
this  earthy  even  to  the  tidue  of  aa  hundred  thoaftand'  pollrids;"' 
the  lessee  would  ha^e  bad  a  right  to  necoiwr  «^;«hlst  bitottfie^iyi  * ' 
Taloe  ef  it  Then  why  not  against  a  sCratiger  i  It  ia'tihii^}<^'tlM  <' 
in  an  action .  against  the  lessor,  the  tsttOe  most  eltlldi^iMlr^ 
alfowed  the  etipnlated  price  by  way  of  deduction  firett  ^ttoldH^ 
magics,  orit  might  bsite  been  ceoovered  agaftost  Marta  a^<fei<aai^^* 
actisin«i>  it is*isaidrhe  fcekd  uM  electoA'tfalaiS^t ;  ^btfQuMyl^^' 
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moment  that  a  stranger  beg^  to  dig»  ho  might  isay,  tiui  is       iSQtt 
earth  I  intended  to  dig;  and  by  thQ  ^affidavits  it  appears  that  " 

was  very  valaable  earth.     WbM:t(b>was  dag  by  a  stranger^         ^^ 


not  the  lessee  aright  to  com^aitdt  take  it  away,  and  nseiil 
1  if  so,  has  he  not  a  right  t^  makoithe  stranger  pay  for  it } 
^  consequence  of  this  taking  bjr  a  stranger,  and  of  this  action 
inst  the  stranger,  is,  as  between.  :the  lessee  and  the  lessor,  it 
(t  be  taken  to  have  been  dag  by  tiie  iMiee ;  if  this,  and  what 
self  had  dag,  did  not  ttgether  exoeedthe  half  luare  per  won 
ly  there  is  nothing  to  pay;  bot  ifjt  exceeds  that  qoantily, 
lessee  mast  pay  the  stipulated  rent  for  theisarplusA    In  auoh 
lie  as  this,  woald  the  lessee  be  answerable  imtKaate  .to  Ihe 
lor  for  brick  earth  dug  by  a  atranger  ?    Ob  a  general  cove- 
it  not  to  dig  brick  earth,  I  shoald  think  it  a  dDCtrinekaid 
lO  the. lessor,  to  say  that  if  a  strai^;isr  t6ok  the  eartk,  the 
tee^sboald  aot  be  liable  on'this  oovenant.  It  iS:  faeld>  in  A  J«sf. 
i|il6. 1^.  je.  K  B.  old  edit  60.  new  edit  137.  that  the  Jesseo 
Ui  be  charged  with  waste  committed  by  a  alranger*.    In  Co*      [  202  1 
•t§4.(a4  even  infanta  Imd  femes  covert,  tenants,  are  held  by 
r^Coke  answerable  for  the  acts  of  a  stranger.    So,  of  tenant 
the.  courtesy  or  in  dower,  2  Rol,  Abr,  821. 9.    If  the  law 
!>0<iiot  so,  there  would  be  no  protection  to  a  lessor,  where  he 
ts^at  a  distance  from  his  estate.    This  is  not  the  case  of  a 
k  full  of  earth  stolen  by  night,  but  many  hands,  and  carts, 
it  .be  employed,  and  the  tenant  must  necessarily  know  it : 
m^the  lessor  comes  to  see  his  estate,  and  finds  the  soil  gone, 
Pl^upossible  that  be  should  know  who  took  it.    Suppose  on  a 
i^ant  not  to  take  brick  earth,  the  lessor  sues,  finding  a  quan- 
gftfie^^  is  it  an  answer  to  say,  *'  I  did  not  take  it;  a  stranger,  a 
\g9Mf  took  it :  resort  to  him  V*  The  law  authorizes  the  tenant  to 
I  foRqe  in  order  to  resist  the  taking ;  and  if  that  force  is  resisted 
Cp^p^,  the  law  will  not  presume  that  the  law  is  so  feeble  as  not 
taptlytp  repel  it,  and  prevail.     Suoh  a  covenant  would  be  of 
Taloe  whatever  if  this  were  so.  Lord  Coke^  2  In$t.  303.  says, 
I  lessee  shall  answer  for  the  waste  dcme  by  any  stranger ;  for 
^iOfthO:  Inversion  cannot  have  any  remedy  but  against  the 
isnt^r  and*  tfie  tenant  shall  have  his  remedy  agmnst  the  wroag-» 
9i;i]ai]4:T^<^y^  &11  in  damages  against  him;  and  by  this,  means 
I  (kvMiAtrhist  ^hall  light  upon  the  wrong-doer..   If  the  lessee 
uf.pi^miMiaato  a  stranger  te  dig,  nodoabtit  would  be  the - 
i4rfk  thu  Jiessee*  Mid  be  weald  be  boeiidite  payi the  lessoc  th^ 
|lp](»Mcpili0ef  j.'Vben:  vibot  -is  the  idiiefenee  betwibenrbis  ^ 
»£*♦  agreeing 
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180S.       agreeing  to  it,  and  his  standing  by  while  the  stranger  takes 

it.     It  is  not  necessary  to  prejudge  the  question  whether  the 

^^  lessor  can  sue  in  this  case;  but  I  have  great  difficalty  in  finding 

^Stevevs.  oat  how  the  lessor  can  be  injured  ;  for  if  the  plaintiJQT  had  con- 
tracted to  sell  this  bcirCbid  {h^-defdndadl^^atad  had  received  the 
full  value  for  it,  must  he  not  have  paid  bis  landlord  the  in- 

[  203  J  creased  rent  ?  How  dob^  it  differ  whether  he  extents  tbe  jp^lrice 
by  an  action;  or  receive  it  by  TOlonlai^  payihent  ?  '  W  tk^'tes* 
see  may  take  $t;  ^%ji!^i$t  the  lessor,  and  recovei^  d)idifk^  as 
against  a  stranger,  although  tbe  slrabg^r  took  it  in' &^fii^^  in- 
stance against  l^e  Infill  of  the  lessee,  he  cannot  say  he  does  not 
so  far  confirm  ih^  nbt  of  the  stranger,  that  he  ought  to  pay  the 
lessor  fch^  it;  ^  Be  has  in  fact  the  brick  earth,  since  he  is  paid  for 
it  in  damage  in  an  action ;  and  he  could  jQot  avoid  paying  oh  his 
covenant,  for.  any  l^irick  earth  beyond  the  half  acre,  of  wnicu  he 
has  the  advimtagel  'Therefore,  if  the  lessor  has  any  rf^ibli,  it 
must  be  for  mere  nominal  damaires.  and  I  cannot  say  this  ver- 
diet  IS  wrong ;  consequently  the 

Rule  must  be  discharged. 
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1  »  .    .  REGULiS  GENERilLES. 

..]^j(4  Q^pW^uvi„  Tlmt  from  boQcefortbt  in  all  sp^ial  arga- 
Qijfatfk^iq  thisi  Courts  the  EUcepiipns  M^fiicb  are  inti^ndetl  %o  be 
^i^i^tf^  upon  sball  beparkedio  the  margin  of  the  Books  to  be 
4^%^d.  V>  the  respective  Judges. 

'..,i  ,-,.,.'.•  J.Mansfield. 

•  .»]},;,;.,  A^Chambrb. 

.iT  IS  ORDERBp.  That  from  and  after  the  last  day  of  this 
^ter^^  no  defendant  shall  be  holden  to  special  bail  in  any  action  of 
trover  or  detinue,  unless  by  an  order  of  the  Lord  Chief  Justice 
or  one  other  of  the  Judges  of  this  Court. 

J.  Mansfield. 

;>tii    1,-, 

J.  Heath. 

A.ClIAMBRE. 


■ .  *■ 


REGULA  GENERALIS.  [  204  ] 

Hilary  Term. 

It  is  ORDER ed»  That  from  and  after  the  first  day  of  next 
Easier  term,  in  every  action  to  be  commenced  by  original  writ 
of  quare  clamumf regit,  there  shall  be  written  or  printed  under 
the  summons  to  be  served  by  the  sheriff's  officer  on  such  writ, 
a  notice  in  the  following  form  ;  viz. 

**  A,B.  [defendant's  name"]  You  are  served  with  this  sum- 
"  mons  to  the  intent  that  you  may  by  your  attorney 
"  appear  in  His  Majesty's  Court  of  Common  Pleas  at 
'*  Westminster  at  the  return  thereof,  being  the  [the  day 
"  of  the  month  and  date  of  the  year']  in  order  to  your 
'*  defence  in  this  action." 

And  it  is  further  ordered.  That  upon  every  rfw/nn- 
gas  to  be  issued  in  default  of  the  defendant's  appearance  to  such 
quare  clansumf  regit,  there  shall  at  the  time  of  the  execution  of 

^such 
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*°^^'  such  distringas,  be  serred  by  the  sheriff's  officer  on  the  defend- 
ant, if  he  can  be  met  with,  or  if  not,  left  at  the  dwelling*house 
of  the  defendant,  or  place  where  such  distringas  shall  be  exe- 
cuted, a  written  or  printed  notice,  in  the  following  form;  viz. 
In  the  Common  Pleas — Between  ji.  B,  plaintiff  and 
C.  D.  defendant  [the  names  of  the  parties,'\  Take 
^*  notice.  That  I  faaTe  this  day  distrained  upon  your 
**  goods  and  chattels  for  the  sum  of  forty  shillings,  in 
consequence  of  your  not  having  appeared  by  your  at- 
torney in  His  Majesty's  Court  of  Common  Pleas  at 
^  Westminster  to  a  writ  of  quare  clausum  f regit,  return- 
**  able  there  on  the  [state  the  day  and  year :]  And  that,  in 
*^  default  of  your  so  appearing  to  the  present  writ  of 
distringas  at  the  return  thereof,  being  the  [state  the 
day  and  year"]  you  will  be  liable  to  be  distrained  upon 
**  for  such  further  sum  as  the  said  Court  shall  be  pleased 
to  order.  Dated,  &c.  [signed  with  theoffice/s  name.^ 
To  [C.  D.]  the  above-named  defendant." 

J.  Mansfield. 
J.  Heath. 
S.  Lawrence. 
A.  Chambre. 
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ARGUED  AND  DETERMINED 


IN    THE 


URT    OF    COMMON    PLEAS, 


AND 


OTHER    COURTS, 


IN 


Easter  Term, 


Forty-eighth  Tear  of  the  Reign  of  Gboros  III. 


MEMORANDUM. 


1808. 


est  day  of  this  term,  Mr.  Justice  Lawrence,  who 
ignetl  his  seat  in  the  Court  of  King's  Bench,  took  his 
I  one  of  the  Judges  of  this  Court,  in  the  room  of 
itice  RooKE,  deceased. 

bis  term,  John  Baylby  Esq.  Serjeant  at  Law, 
pointed  one  of  tlie  Judges  of  the  Court  of  King's 
in  the  room  of  Mr.  Justice  LAWRENCE,  and  was 
d. 

ClRxMents  v.  Lambert.  Mmf.  s. 


laintiff  declared  that  he  was  lawfully  possessed  of  a  After  an 
nge  and  ten  acres  of  land,  and  by  reason  thereof  was  eztingnished 
common  of  pasture  upon  Stockwdl  conmion  for  all  ^J  ^^^  ^^ 


newettemeat 


by  a  grant  of  a  messuage  and  land  with  common  appmteoant :  Tlwiigh  thoae  who  hsfv 
enenmnt  rincethe  extinguishment  have  always  nsed  coniMm  therewith.  OtynriM,  if 
pant  of  all  commons  us^  therewith. 

M  his 


20S 
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i\T  Y 


tSOS. 
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lug.  icommmable  ca^tte,  ji^T^nt  ^  ^cPMpb^ntt  as  i^k^giVAifi^ 
appertaining]  ^  }a«  ^aJM;  wwswage;  and.  I^Jaojdr  ;wi)4i.  JJI^,jfjfH[Hfr 
t$nmi^s,: mArXh^t  tb^.^efen^apl;  wrqngfwlly  .^j^q^efi,  ^^TfiP 
cottages  fga4  bmlding^.imtcu^  upoA  tbejsaid.conxooii^  si^^iW" 
olos©4  partisycrf  the  cwi9)P^,  yrhfii;€*^  ^,  .  t?!Boi?i,t^,f;fi^,^^ 
this  ^aun^:  ui  Croff^^^^gfifax^er . ftssi^  l^n  ^^r^<  ^ffl^.!^- 
the  plairitifif  pjTQVed  60  0r  ^  yei^rss  .ui^^,  of  ^th^.cgffjinoR,Jjjyjiip 
uifaabitants,  of  hi^  bouse^,  ttheSiaan  Inn. :  T^he  cbef^d^I^^pf  q^y^^ 
that  in  17B1  Edtvard  Thom^crqftf  from  whom  he  4^ifi ve4c;.j^il^ 
to  hiiBAelf,  was  seised  in  fee  as  well  of  the  locu$  ^9240,^,^)^ 
part  of  the  waste  of  the  manor  of  StockweUi'  as  of  the  pki^irtiff/i 
house  and  landf  and  i»  that  year  conveyrd  the  Ii^ttqr  ^^^Djp 
Jtoberhon,  (onder  whom  the  plaintiff  derived  title)^  pgg^pr 
with  all  commofis,  oommon  of  ^pastnre^  advantages*  here(^t9^ 
ments,  and  appurtenances  whatsoever^,  thereto  belo9lgmg^{0^^ 
any  ms^  appertaining.  Heath  J,  th^nght  the  antient  ic^^pqfpn 
extinguished  by  nnity  of  possession  in-  Tkornycroftt  941^, ^faf^ 
this  deed  did  not  amount  to  evidence  of  a  ne w. grant  qf  conufipn. 
A  verdict  however  passed  for  the  plaintiff,  :^ith  liberty  {oXfjllt^ 
defendant  to  move  on  this  point.  And  Shepherd  Seijt  l^vi^g 
in  Mkhatlmas  term  last  obtained  a  rule  niu  Xo  set  aside  tbci  ye^t 
diet  and  enter  a  nonsuit^  .^,,:,    . 

Be&i  SerjL  now  shewed  cause.  The  cotemporaneqas  usage 
for  more  than  twenty  years  from  tbe  date  of  the  plaintiff';}  ^U- 
veyance  up  to  the  present  time,  coupled  with  the  words  ia(ythe 
deed,  are  equivalent  to  a  grant  of  a  new  right  of  conuMH* 
Where  the  usage  has  coincided  with  one  constmctiaB  of  tb^ 
deed,  the  Court  will  not  adopt  any  other  constrnctioiL(a)    .;  r 

Shepherd  Seijt.  contrd.  This  case  is  not  distinguishable  from 
three  or  four  cases  to  be  met  with  in  the  books.  The  plaintiff 
declares  generally  that  the  building  of  these  houses  has  nar- 
[  207  ]  rowed  the  enjoyment  of  his  right  6f  common.  Although  it  is 
not  necessary  that  he  should  nicely  set  out  his  title  in  his  de- 
claration, he  must  shew  some  title  in  evidence.  The  deed  of 
1781^  which  conveys  the  house  to  Robinson,  under  whom  tbe 
plaintiff  holds,  confines  his  title  to  the  claim  of  common  appar- 


(a)  Quctrcy  Whether  this  proposition  is  not  too  extensive.  Vide 
Doe  ex  dem.  Colclough  v.  Johnson,  1  Esp.  46O.,  where  Lord  JTen- 
ifon  C.  J.  is  said  to  have  revolted  at  the  idea  that  a  tenant  could 
make  his  landlord  a  trespasser  by  implication.  But  it  did  not  ap- 
pear that  the  landlord  in  that  case  was  seised  of  the  waste. 

■  /.  tenant. 
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1feiiaWi""Bi3ft  at  the  diile  trf  that  conveyance,  there  ifaa  noccnn-       ^^^* 
lUbii^ftpj^VirtenanithY  existence;  for  it  had  been  extingnished  by   Clemeuti 
%Aiijf  c^'t>6$se8sioli.     Grimes  V;  Peacock,  Bfiht.  17.  and  the  v. 

IHoWft;  ^'' b^ffm^ing  01*  tssaalljr  appertaining,^  ifillnot  create  a  Lambebt. 
Hierk^ripk  tit  dotomon.  Hie  tfser  h  of  no  impKiitance.  In  the  -  ■ 
CBih  ot  Sattftders  r.  Otiffe,  Moor.  407.  there  was  nser  of  the 
^^kMbh,  h\il  it  did  not  ar^il.  While  the  lord  of  the  manor 
1N^  tenlatH:  lii  fee  of  this  lahd/he  migbt  permit  his  lessee  for 
y^iihi'to  tiirti  oat  cattle  on  the  waste,  bat  that  would  notope- 
Mid  as  a'  giimt  of  a  rigfait  of  common.  In  the  cases  of  Bradskaw 
'i^}'B^}''Cfo:  t:i.  670.  and  fTorledg  v.  Kingswell,  2  Anderson, 
119B.6.  C  Cro.  £/.  794.  the  common  was  adjudged  to  here- 
yrtbdlff  the  words  **  cum  eodetn  masuagio  usitatarum,*^  coupled 
"iHlk  jirofof  of  cotemporaneons  nser,  bat  it  was  held  that  with- 
t»ht  thiuM  words  a  common  would  not  have  been  created.  It  is 
iknittaterial  "whether  the  claim  is  put  on  the  record  in  the  shape 
^T'^leading^  or  only  shewn  in  evidence.  The  plaintiff  here 
a^^ers  this  right  generally,  as  he  may  do,  but  the  criterion  of  his 
prMn^  it,  is,  whether  the  evidence,  if  put  on  the  record  in 
IMt  sImpiB  of  a  justification  to  a  trespass,  would  fully  support 
httf  Mgbt.  'The  diflerence  between  a  declaration  and  a  justifi* 
cation,  is  this,  that  a  declaration  states  only  the  result  of  law, 
aiid  'Entitles  the  plaintiff  generally;  a  justification  states  the 
sikp^  by  ^ich  that  result  is  obtained. 

"^MXn^FIRLd  Cfa.  J.  This  is  not  in  a  legal  sense  right  of 
iMHUkiMi  appurtenant.  We  cannot  say,  upon  looking  at  this 
diled;  4hM  a  right  of  common  passed  by  it. 

He  other  Judges  concurring, 
""'^*  Rule  absolute. 

iiiluit')'.     • 
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Afay.  5. 

A  le&seefor 
lives  cannot 
acquire  a  fee 
by  encroach- 
ment npon  the 
-waste  adjoin- 
ing the  land 
ctenii5(?d,  tho* 
accompanied 
hy  30  years  un- 
interrupted 
possession.  But 
it  shall  be  in- 
tended that  he 
.incloses  the 
"waste  in  right 
of  the  demised 
premises,  for 
the  benefit  of 
the  lessor  after 
the  term  ex- 
pired. 

More  espe- 
cially if  his  les- 
sor be  seised  in 
fee  of  the 
waste. 
^  Acts  exer- 
cised in  Qsser- 
tion  of  right 
upon  one  part 
of  a  waste,  are 
admissible  in 
evidence 
against  occu- 
piers of  ano- 
ther part  of 
the  tame 
waste. 


Bryan  on  the  Demise  of  Chi^p  v.  Win  wood. 


1    .*)  r 


.;  \ 
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TPHIS  was  nn  ejectment  brouglit  to  recover  possession  of  a 
messuage  called  the  Honeykouse,  with  the  garden,  orchiatrd 
and  new  inciosare,  and  also  of  a  second  parcel  of  land  peWty 
inclosed  from  a  waste  called  Alton  Woods.  At  the  trial ,  beforei 
Graham  B.  at  the  last  sammer  assizes  for  the  county  of  ffiir' 
cester,  the  plaintiff 's  lessor,  in  order  to  entitle  himself  to  top 
manor  and  waste  in  question,  offered  evidence  that  he  iaind  iW 
freeholders  of  the  manor  bad  prostrated  encroachments  on  ]his 
waste,  and  also  that  several  persons  had  paid  quit  rents  to 
himself  for  similar  encroachments  on  the  same  waste.  On  Uie 
part  of  the  defendant,  it  was  in  evidence,  that  the  person  un- 
der whom  the  defendant  claimed,  had  about  a  hundrea  years 
ago  inclosed  three  quarters  of  an  acre  of  Alton  Woods,  and 
built  thereon  the  messuage  in  question  :  that  many  years  after, 
and  after  his  death,  in  1744,  his  son  accepted  a  lease  of  those 
premises  from  the  person  under  whom  the  plaintiff's  lessor 
derived  title,  at  one  shilling  rent,  for  three  lives,  the  last  of 
which  expired  about  seventeen  years  before  this  ejectment 
brought :  that  above  thirty  years  before  this  ejectment  i^roughf, 
the  tenant,  without  the  permission  of  the  lord,  inclosed  another 
piece  of  the  waste,  divided  from  the  demised  premises  by  the 
high  road,  which  he  always  occupied,  without  paying  any  ac- 
knowledgment. The  one  shilling  rent  was  never  paid.  But 
some  evidence  was  given  on  the  part  of  the  defendant,  though 
not  wholly  uncontradicted,  which  tended  to  shew  that  the  lord 
of  the  manor  had  alienated  this  part  of  the  waste  to  the  com- 
moners, under  an  agreement  that  he  might  inclose  the  residue^, 
and  enjoy  it  in  severalty,  which  agreement  was  supposed  to 
have  been  confirmed  by  a  decree  in  equity.  The  counsel  for 
the  defendant  objected  to  the  admission  of  the  evidence  of  acts 
done  by  other  freeholders ;  and  also  contended,  that  even  if  the 
plaintiff  were  entitled  to  recover  the  premises  contained  in  the 
lease,  he  could  not  recover  the  land  which  was  last  inclosed* 
Graham  B.  admitted  the  evidence,  and  directed  the  jury,  that 
if  the  second  new  inclosure  was  made  subsequently  to  the  date 
of  the  lease,  it  must  be  presumed,  (and  more  especially  if  they 

found 
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fonnd  the  soil  of  the  wasfe  to  be  the  properly  of  the  plaintiff's        180S. 
lessor,)  to  have  been  taken  in  with  the  consent  of  the  lessor,       p 
in  right  of  the  demised  premises,  for  the  benefit  of  the  lessor,  ^^ 

after  the  end  of  the  lease.    The  jury  found  a  verdict  for  the   WiNW(}pi>. 
plaintiff  for  the  whole  of  the  premises. 

fVilliams  Sent,  had  in  a  former  term  obtained  a  rule  nm  f«r 
4.  new  trial,  partly  upon  objections  to  the  evidence  which 
Iiad  been  admitted,  bat  principally  upon  affidavits  which  stated 
that  tlie  persons  under  whom  the  defendant  claimed,  had  been 
iiidi|ced  to  accept  the  lease  for  three  lives,  by  a  misrepresen* 
tatioQ  of  the  extent  to  which  it  would  confirm  their  prior 
cif^m  to  the  premises,  against  some  other  persons  claiming 
under  the  same  ancestor  who  made  the  first  encroachment. 

Bcyley  SerjL  in  shewing  cause,  contended  that  the  defend- 
ant, waft,  precluded  by  the  lease  from  contesting  her  landlord's 
title,  according  to  the  case  of  Barwick  v.  T/iompson,  7  T,  B^ 
488.  He  also  observed  that  if  a  tenant  holds  land  and  incloses 
part  of  the  adjoining  waste,  he  thereby  attaches  it  to  the  estate 
wliicb  he  holds,  and  that  his  subsequent  occupation,  though 
continued  for  more  than  thirty  years^  cannot  vary  the  right 
t9  it, 

tftlUams,  contrite  observed  that  in  Barwick  v.  Thompson  the 
lease  was  still  subsisting  at  the  time  of  the  ejectment  brought, 
a^d  qpntended  that  according  to  the  doctrine  recognized  in  the    [  210  1 
case  of  Blake  v.  Fosttry  8  T.  J2.  496.  the  estoppel  determined 
bj  the  expiration  of  the  lease. 

The  Court  thought  that  the  affidavits  suggesting  circumven- 
ti;pQ  were  not  sufficiently  possitive ;  and  observed,  that  if  the 
defendant  could  substantiate  those  facts,  she  might  recover  in 
another  ejectment :  and  without  intimating  that  they  saw  cause 
to  be  dissatisfied  with  the  verdict,  or  the  direction  of  the  Judge, 
on  any  other  of  the  grounds  taken,  they 

Discharged  the  Rale« 
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Sto^'from"  'TRESPASS  for  seizing  a  cable.  The  defendant  pleaded tjie 
the  Judge,  nor  general  issnej  and  upon  the  trial  proved  in  evidekice|,t^t 

thcfSus'n^"  ^^  ^^^  taken  it  as  a  distress  for  rent  due  from  a  third  person,,  on 
cetam  to  end-  whose  premises  it  had  been  placed  by  the  plaintiff.  Double 
ant^to  do^uble  costs  having  been  taxed  for  the  defendant  nnder  the  directions 
oosu,  under  of  the  Statute  11  Geo.  2.  c.l9.  5.21.  Fai/ffAaii  Sent,  had  ob- 
I.  sif*  '  tained  a  rule  nisi  that  the  prothonotarj  might  review  his  tax- 

ation. Being  called  upon  to  support  his  rule,  he  contended 
that  to  authorize  the  allowance  of  double  costs,  it  was  neces- 
sary, either  that  the  defendant  should  previously  obtain  from 
the  Judge  who  tried  the  cause,  a  certificate  that  the  case  came 
within  this  act ;  or  that  a  suggestion  should  first  be  entered  on 
the  record,  whereby  the  nature  of  the  action  might  appear.  He, 
urged,  that  the  prothonotary  could  not  ag^in  try  the  canw  fit 
the  taxation  of  costs ;  he  could  only  look  at  the  roll ;  und  updn 
the  roll  the  circumstances  of  the  cause  of  action  do  not  fippe^* 
If  a  certificate  was  necessary,  it  was  now  too  late  to  obtain  j^ 
L  ^^  J  according  to  the  doctrine  laid  down  in  the  case  of  Grindley,]y;^ 
Holloway^  1  Doug.  308,  which  arose  on  the  statute  7  Jf^  ,1* 
c.  5.  He  also  contended,  that  the  owner  of  the  cable  noL  bejlps 
the  lessee,  this  could  not  be  considered  as  a  question  betw^ieiff^- 
landlord  and  tenant. 

Mansfield  C.  J.  This  act  gives  the  Judge  no  authority  iUit 
certify,  therefore  the  omission  to  apply  to  the  Judge  cannot  ^n 
this  case  deprive  the  landlord  of  his  remedy.  There  is  no  quei^ 
lion  but  that  the  double  costs  are  to  be  paid  :  the  only  remsiiQ- 
ing  question  then  is,  whether  a  suggestion  upon  the  x^cffti..\a^ 
requisite  to  shew  on  what  ground  they  are  given.  But  it. 4^09; 
not  appear  on  the  record  that  the  d^endant  has  douU^.cfif^j^ 
therefore  it  is  not  necessary  to  suggest  on  the  record,  ,t||ia|;.y)ei^ 
is  a  cause  for  double  costs.  It  is  not  nepessary  tMt:t^  jfjii^gr) 
ment  should  specify  more  than  that  a  certain  sum  is,al)owe4.fpi; 
costs,  and  then  all  will  be  right ;  and  it  is  admitted  tha^tiuo  ,p;^ 
cedent  of  such  a  suggestion  is  to  be  found,  ^.o  fapi  ly^s  fp,^i^, 
pate  between  the  parties  before  the  p;rotboQotai;y  ;  lit  ]b<^IU^  .ffptj 
denied  that  the  aokioo  was  brought  against  ^the  )wdl9,i[d  fof;;fv,djf|E|r 

tress. 
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fress,  so  that  the  prothonotary  had  sii£5oient  information  for  his       *^*^^ 

guidance.  Fin  lay 

Heath  J.  obsenred,  that  in  cases  on  the  small  debt  acts  the  v. 

Gonrts  have  allowed  a  suggestion  to  be  made  on  the  record,  al-  Seaton. 

tbongh  no  saggestion  is^Veu  i&  tfceii6ts/ '  .t  y^ikV 
Lawrbncb  J.  [Adverting  to  Vaughan^s  last  argament.]  This 

c^'  t^i-dtfy'cdJM^'Wlil^  theiM;t;  ihS' j>;tlkt)o^^  tffi^M€^*U'^|> 

i!^bfehfcttidlol'dilK^b6ttfe*WretfbV«l^lhe5y^^^^^         '  -       -  .  .  J   r  "ii 

'•'•S»»»ftvf»eije.  c»»»fa:  ••  ■'■'■       >''^'-'--  ■•••'■•- 
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*MoRRt$  and  tVife  V.  Norfolk  and  Another.  lAmw 

'THBIS  was  a  Writ  of  error,  brought  to  reverse  a  judgment  of  Ifadeckratioo 
'*^*'theCoart  of  King's  Bench/  The  plaintiff  below  stated  m'^T^^m 
life  fi^  Cdntit  of  his  delaration,  that  before  the  intermarriage  of  ^«*>^  «^^ 
tilfe^Udd 'fVailttsr,  the  defendant  below,  with  the  said  Jlfifijf  his  edbefcfem- 
iWft,  tftey  the^iddfVtwfcti  and  Maty,  then  Afofy  £owf,  made  '^^^^S 
tieir'cettidtt' joint  and  sevefal  promissory  note  in  writing,  and  femenadeaf- 
ifeBfer^d  the  same  to  the  said  Senjamin  and  John,  the  plaintiffs  Ha^"^ 
B«6*';'fty^WHch  said  note  they  jdintly  and  severally  promised  to  «*»«  <i«*>.^  »* » 
pay  to  the  said  Benjamin  and  JoAn  the  sum  6f  twenty  pounds, 
fUr^tt^^V^N^cSved/ whenever  aflerwftrds  the  daid  IVaito^  and 
JKsf^bUbtdd  be  severally  thei^nnto  reqaested,  by  means  whereof 
tBi^fiittd  ek6li  of  them  became  liable  t6  pay  to  the  said  Benjamin 
aM'JbSft'th^  said  silm  of  money  in  the  said  note  specified,  when^ 
MretP'WteiNwd^  they  or  either  6f  them  should  be  therennto  re- 
^|«^letcl. '  'And  '  hisin^  io  Itable,  they  th^  mid  Francis  and  Mary, 
iMm^Wihi^  iifieriheirrtemiarriage  of  the  said  Francis  with 
^B^^^jIfar^jMeM  befoire  the  payment  of  the  said  sum  of  money 
iti^taMs^b-'iirife  specified/  tfhd'i^tbbk  to  pay  the  sdme  upon  re-' 
<{viyC?^'4^ISr^  |sH5«ftid 'itid'  th{h{'c6tmts  aVerr^,  that  the  'sahl 
JS2%^"ly^^'  b^i-'itttef'hitariage  With  the  said  f>Yi!n<*ti>  -was  in- 
JK^M'^td'thMr'sdifd  Eeti}MiiH9LniJt>kk  ttk  the  sbm  of  fw^eiity 
^Vitm'fS  fio'Mk^W  ^htMj  fij  th^Ar '  befUi^that  titiie  pidd,  HMl 
otii^&LtPkkp^btUfii ^idr^m^^y' el^lSie^WAi'Maryi  and  t#ent^ 
"5'*  I'  poands 
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ponnds  for  8o  miio]^,ijt(ippj;^,t|)6  s^A  A^itrjr.^befafft  tiwi-itiln 
liaiT  and  received  for  the  use  of. the  a^id  litnJoaiM  go^^Ji^k^i: 
aiidtliat,  &ei/J«;  so  indebted,  l\ieyJ^^iJ:fa!^u.md^Miar^'-m 
cotiiideration  ifiereof,  afterwarda  f  »iii.  pffAT-  Aff  .itttinnvi  i^f 
with  tlie  said  Ftaiicu,  undertook.tp  pay  Ui#  same «pOB,,i»(p*((rt. 
Tlie  breach  slated,  tliat  1he>  had  refused  top^j,  aUboofiAt-Sft  to 
do  the  said  3far^  before  her. said  jaterioitrrisga,  ui4  tbe^aitf 
branch  and  Mar^  since,,  had  bee^pfti9n  requested :  b4(4h4tit» 
pay  tiie  same  the  said  Mary  before  iier  said  intenaiiKriage,'.aBd 
the  said  Frajicii  and  Mary  since,  bad  whally  refused,  Sm-  -i-i':/: 

The  plsintiSs  assigned  for  ^or,  firsti  Thai  the  pcOttMefiimd 
undertakjiigs  of  the  said  Francis  and  Mtry  in  the  said-dQclAMr 
tjon  mentioned,  vhereppen  the  said  Benjamiu  and  JoAH-kad 
recovered  their  damages,  were,  as  to  the  said -JUary,  v«id  its 
law;  for  that  the  same  were  in  and  by  the  said  deckrstiott 
alleged  to  have  heen  neade  by  the  said  Francu  and  Mary,  afldr 
the  intermarriage  of  the  eaid  FroMcit  with  the  paid  Man/i  mii 
that  the  said  Marj/  could  not,  after  hei  intermarriage  with  tba 
said  Francis,  legally  make  any  promise.  2dly,  That  jadgmelit 
was  given  for  the  said  Betyamin  and  John  to  recover  tfaeir^diH 
mages  upon  a// Me jiroRiun  and  undertakings  in  the«aid,de^»i 
ration  inentioned;  whereas  in  the  second  and  lastconntaoftfaa 
8aid' deckration,  it  was  alleged  that  the  said  JV£a^,  befbrenhoB 
intermarriage  with  the  said  Fraacis,  was  indebted  to  the  laid 
Benjamin  and  John  in  the  sqms  therein  re6pccti?ely  nentioafld(i 
and  that  &eing  so  indebted,  thoy  the  said  Frauds  and  Mary'tm 
consideration  thereof,  afterwards,  and  after  her  laid  itUtrman^- 
riagt,  undertook  and  promised  the  said  Benjamin  aotl -/oAn- toi 
pay  to  them  those  respective  sums  of  money  upon  request  JbM 
no  sufficient  or  adequate  consideration  was  stated  in  those  ootnti' 
for  the  promises  and  undertakings  of  the  said  Frana*  in  tbdsiJt 
counts  mentioned,  ddly,  Thattherewas  a  mi^inder  of  cpantfer)? 
the  defendants  in  errtu:  having  declared  against  the  plointifik  i%- 
error  as  joint  makers  of  the  prpiDiss<»y  note.  D)eDtioiied>JA>tte'. 
first  count;  and  the  debts  mentioned  in  the  two. last coflMli^ 
which  it  was  therein  alleged  that  the  said  Fratttit  anil. Jfiriyt 
promised  to  pay,  being  the  sepoiate  d^lsof  thesAid.'JifiM^jit. 
and  contracted  by  her  h^ore  her  marriage  .wilih'ilhe' taiiLI 
Francis.  ,•   ■  ,i  ■         .  .       ■     ■  f  ■■  ■         -  .■■••j>i 

'  *tlie  case  .was'  ^gpe^  in  Mi^y  terml^stby  Ptake  {oniba^- 
pTaintiiTs  in  error..  If  th^  proqtise  cNfthe/cmeonwrl  aUeg«d:ia>' 
the^firstcoupl'is.^etd  gqpd^.a)^  jf^permiitlcd  («  pronise  li»^i»i' 

charge 
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ifer^'thd'llevehit  debt  of  her  hadbanS  contracted  before  bis  ma^-  1 8U8« 
^tipoti  tkisHofJ^.  '  But  it  ia  tiot  necessary  to  argue  from  ibjs  ^  "•^- 
Qptvibsleoiiaeqtieti\;^;  for  it  is  well  kndVh  tbat  a  married  woman  ^„ ^  |yic^ 
i  enter  jffto  no  cdhtract  at  all.  BtHgdijd  V,  Way  atidmfe,  3  BL  v^ 
Ml'  ^afl  an  action  broogbt  by  the  faiisband  and  wife  joindy^  for  Noap^M( 
»<<aiiid  ooenpation/ and  money  bad  and  received.  Skynner  ^^wnpww. 
B;>  bud  it  down  tbat  no  contract  ^oold  be  made  with  a  mar- 
Siiieomany  and  that  no  promise;  either  express  or  implied, 
ror.  way  interest  to  her.  If  the  wife  in  that  case  conid  no{^ 
er  marriage,  contract  that  the  defendant  might  occupy  her 
id^'^neitber  can  sbe  make  sncfa  a'  promise  as  is  here  stated. 
M^^i^Hiii,  2  Sir.  1094.  An  action  was  broaght  by  the  has- 
Ad^^and  wife  for  wdges  earned  by  th6  wife  before  marriage  :  it 
dttttempted  to  give  in  evidence  an  admission  made  by  the  wife 
^V'mwniage,  that  she  had  received  20/.  Pratt  C.J.  held 
jt*itwas  not  admissible  against  the  husband  and  wife.  Albany. 
iichett,'6  1\  R.  080.  is  a  still  stronger  case ;  for  that  was  an 
icfk-  broaght  by  the  wife  as  executrix;  yet  her  declaration, 
Botiag  her  husband's  rights,  although  arising  je^re  uxoris,  was 
d^4o  be  inadmissible.  2.  The  common  form  of  declaration  in 
tte  -oases  is^  to  allege  that  the  wife  before  marriage  became 
lebted>  and  being  indebted,  promised  to  pay,  and  then  in- 
inarried ;  and  upon  the  intermarriage  the  liability  of  the  hus- 
ad  arises,  and  upon  that  liability  his  subsequent  promise  is  [  215  ] 
^eriy  alleged.  But  in  this  instance  the  second  and  third 
dvts  slate  a  promise  made  by  the  husband  without  shewing 
f  ^ootmideralion  for  it.  It  is  neither  alleged  that  the  wife  pro- 
sed to  pay  before  marriage,  nor  that  the  husband  was  liable 
cfr  marriage.  If  a  wife  dies,  the  husband  ceases  to  be  liable 
filler  debts  contracted  before  marriage.  1  Ro.  Ab.  351.  G.  2. 
Ihli*  120.;  therefore  it  must  appear  on  the  face  of  the  decla- 
ioD^  that  his  promise  was  made  during  his  liability,  and  not 
ee die  had  ceased.  7  T.  R.  349.  Mitchinson  v.  Hewson.  In* 
HMus  atiumprit  for  work  and  labour  performed  for  the  defen- 
Mlsiwif«  before  her  intermarriage ;  and  Che  declaration  was 
ld\bady .  because  it  stated'  the  debt  of  the  wife,  and  Ihe  promise 
<  tUeJ  h«8batt<d^  without  any  consideration  moving  to  the  hus- 
iai  for  tbat  protQise ;  and  althotkgh  that  case  appears  to  have 
en  decided  on  the  ground  that  the  wife  had  been  impcpperly 
lilted^  who  is  here  made  a  party  to  the  suit,  the  whole  of  the 
j;iiBeDt. on. botit  sides  turned  upon  the  objection  arising  ixon^ 
ahj^Mit  of  jome  neiri^oniiiddralioil  to  sustain  the  action  against 

:;i;  ;>  the 


itt}^:       the htt^KMd: '  9; rMiknibkadtsB^i be )stietf kl^ft^ 6n 'iW^/ralib^ 
— ---/     <rf aotiim- «*i^ge*in  the  fiftt  V^bunt  Vbe'ioald'brtlyito  libW^jBiAVfy 

T.  ^itaiild.    Thh  wiis  so  tdW  iif  tHe  c^e  t»f  fi(w«r v.  Boik#^*^i'!tf! 

NpRrOtK    B/.108,    a  m&.  227.    'ftWeW/i  v;  Fwir^ran*  Srt«rtiir^^^ 

■tMJAn{)^icr.  ^^^  ^^^  a?(/e;  the  Ctturt  Vefnsed  to  cAnsolrdaf^  the  tWd'ftrtiKnS*; 

because  the  wife  waA  not  liable  for  word^ '  8|)okeh  tiy  heir^Utfiiii 

batidw.   So,  neither  Mee  H  the  wife  liable  oti  Ae  nkeWH^ 

hasband.  ...in  .>!  • 

Denman  for  the  defendants  in  eriN>r.    tbe  Cases'  \>Pjffil^T. 

Hill,  and  Alhan  t.  Pritchett^   are  not  ineonsiKtent  wlth^  tKf^ 

judgment.    The  criterion  of  the  propriety  of  fhis  jiid]gihbitf ^{S^,* 

[  216  }    whether  the  action  wonld  sarvive  against  the  wife  solely,'  i^lf^ 

hnsband  were  to  die  pending  the  suit.    Undoabi^dly  it  w^ilKf 

snrvive.    Ereti  the  case  of  Mitchinson  v.  Hewson  ptoyfti  fliUt 

the  wife  ninstbe  sned  where  the  debt  accrued  befbi*e  m^rift^^'V 

and  this  declaration  only  states  the  continuation  of  the  Jcdiii  fi^ 

bility  of  husband  and  wife  which  existed  before  the  AiSanriii^i 

The  wife's  promise  is  not  in  all  cases  a  nullity :  in  sbihef  i^ieJiit' 

it  most  necessarily  be  valid,  for  if  a  debt  is  barred  by  th6  ^iVtf-'' 

late  of  limitations,  there  a  subsequent  promise  mdde  by  tbetttili^' 

basid  and  wife  will  take  it  out  of  the  statute ;  if  this  were  il^  ^^' 

in  the  event  of  the  husband's  dying  before  the  wife,'  thie"ddfifr 

wonld  be  lost,  and  there  would  be  a  complete  faililre  of  |}ii^Uc^ 

for  the  promise  of  the  husband  alone  would  bind  hi^l^dfidUite] 

their  joint  lives,  but  without  some  new  consid'eraticMr'jiflriiditi 

to  himself,  6uch  as  wonld  make  the  action  snrviV^  l^gtiiUif  ^11^ 

executors  on  His  own  death,  his  sole  promise  wotddii^t'  Mtifr* 

himself  afl^  his  wife's  death;  nor  would  it  bind  her  ^ffei^'^lM* 

decease ;  and  as  it  is  clear  that  the  promise  of  the  wife  aloiii^ 

made  during  coverture,  Mrill  not  revive  fhe  debt ;  inM't!kienf 

marriage,  where  the  debt  is  more  than  six  years  old,  it  '^rHiiM' 

be*  impossible  during  the  husband's  life  so  to  i-evive  I^^W&t^ 

might  survive  against  the  wife,  nnless  their  joint  pMini^bii^Mlitt' 

snffice.    2.  All  the  books  agtee  that  the'  fani^cllid'ihfll-ilje' 

iAarged  with  his  wife's  debii^  incurred  before  covertitre.^'^':!^^ 

the  practice  certainly  has  prevailed,  that,  iri  an'eeticfh'a^aMit^^ 

the  husband  and  wtf^jdhtly,  the  husband  may  be  lihre^ft!^ 

detained  tilt  he  has  put  in  b^il  for  both.    This  is  ifoilhdiM'^'liliP 

liability ;  an  actual  promise  to  pay  his  wife's  debts  is  not  nee^ifi^^ 

sary.     3.  There  is  no  misjoinder  of  counts.     It  is  stated  in  the 

firbt  count,  that  the  wife  was  severally  liable  before  marriage  ; 

tod 
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m4  in  Die  (wo  last*  that  she  was  solely  UaUe  before  marriage ;       V^^ 
9^  since. it  appears  by  the  declaration,  that  the  bqsband  is  in     JI 
^ph  conntt  sued  in  respect  of  his  wife  for  a  debt  dne  *from  the     ^  wjfi. 
wU^  before  marriage,  the  Court  will  stipport  the  judgment^  by  c. 

r^^ting  that  part  of  the  count  wfaichalleges  the  joint  contract ;    ^9^^9J^ 
as,  WAS  done  in  the  case  of  Rees  v.  Abbot,  2  Catvp.  832.    The  ^^^y 
j^VliiQg  of  these  counts  on  the  record  proves  that  the  plrintiffs 
lia]fe^ade  their  election  to  sue  the  defendants  on  the  separate 
claim  against  the  wife. 

,  J^e^e;  in  r^ply.  If  immediately  before  the  expiration  of  six 
jf^^D^.  husband  promises  to  pay,  in  consideration  of  forbear^ 
anfCOf  j.that  i^  a  good  consideration,  personal  to  himself^  and  his 
pn^qovige  wiU,  after  his  wife's  death,  bind  himself  and  his  exe* 
f  i^iors*  It  is  true,  as  the  argumenl  states,  that  if  he  promises 
fOfif  jthe  six  years  expired,  his  promise  will  bind  himself  cmly 
during .  the  joint  lives  of  himself  and  his  wife ;  and  that  in  nei- 
th^  pase  could  it,  after  his  decease,  be  given  in  evidence 
against  her*  -But  although  in  the  latter  case  the  action  would 
]|pt  survive  against  either :  not  against  the  wife  after  the  hus- 
band's 4ficease,  because  during  his  life  she  was  incompetent  lo 
cgj^tfaqi  or  promise ;  and  be  is  incompetent  to  bind  her  after 
h^ifdfiesiSOi  nor  against  him,  because  there  is  no  new  consi- 
^fim^opi  to  extend  his  liability  beyond  her  life ;  yet  it  does  not 
fojUff^  that  a  joint  promise  would  be  more  effectual.  If  such  a 
pij^mife.  would  be  valid  during  his  life,  it  could  be  given  in  evi* 
^iIpP^  ilgavDSt  the  wife  after  bis  death :  and  much  greater  incoiir 
i^<^f|i^lliices  wonld  accrue  from  this  consequence,  than  from  the 
q^^;,i9rj(he  husband's  influence  might  often  be  perverted  to 
ojfftff^ye  purposes,   as  in  favour   of  creditors  against  the 

i^jIK^BPIBLD  C.  J.  desired  to  be  informed  whether  any  cases 
ifKf^  Jp  lie  found,  in  which  declaration  on  a  promissory  note 
l^f.ofpitted  to  state  any  oisumpsU  besides  that  which  was  con-. 
tfWI^  l^.,tbe  tenor  of  the  note.     Siarkey  v.  Cheesman^  1 SM.    [  ^^  ] 
])j{p.i/gf{p.  ,Qaf^,509«  was  mentioned,  as  in  point    Risl^y.. 
i^^(w^rf^,J[?4j9,4j^.  md  Jllebetiy  y,  Ifalby,  1  Str.229.  which, 

bQf^lAw  My p  tie  Coyo'ts  without  adverting  to  the.  two  last; 
ojg^9)yiflM»  gave  judgment  for  the  plaintiff  in  error  upon  the^. 
fi^„.  J,  .  .,        .  Judgment  reversed. 

til j  ?,,  }i      ■ .    .  ■  • 

,       '»,;«■•    Jlt#l'»  .1"?      '■•  ll'!    ■      ■ 

t>J|l. 
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The  two  sure-  r^HE  pl^ittUff  bavuig  in  January  1807  distmined  tbe  I^WHbrof; 
tUi*  iM^n/are  *  £ri(/e  bis  tenant,  for  rent  dee  at  Chmtmas  1806,  StUegB*^. 

^ther  liable  pj^vied,  and  the  defendant  and  his  brother  became  the'earetioi: 
ftmowntofthe  in  th^  repteviQ  bond.  Bride  sued  in  replevin,  aad  WBaviio»t- 
bond^^nd  ufe  <^<ii^^«  Be  afterwards  became  a  bankrupt,  and  his  aasigofiidiir. 
costs  of  tbesnit  on  the  30th  December  1807  were  proceeding  to  sell  hia  goeSs^r; 
^irt\e  plain-  when  the  plaintiff  pat  in  his  claim  for  a  year's  rent,  aiooniedr 
tiffin  replevin   gim^e  tbe  rent  di9fcraiiied  for,  which  the  assignees  iindarlwokMaii 

18  nonsuited,  .    .         i  *  i       mi  • 

the  defendant  pay,  oD  his  permitting  the  sale  to  proceed.  The  atowanikail ' 
h^^,"^^  sued  out  bis  writ  de  reiomo  habendo  on  28th  JViwfwirraSa?^; 
mages  assessed  and  ou  26th  Ja/ii/ary  1808  he  delivered  it  to  the  sheriff^ ;  wIm^  i 
dn  ft!  17  Car.  thereapou  returned  an  eloignment ;  upon  which  he  took^to 
s.  e.  7.  or  to  assignment  of  tbe  replevin  bond,  and  brought  an  action  thereoai  t 
est  moment  to  and  delivered  separate  declarations,  and  proceeded  totsigtft/ 
5iit!S*f€ianlo  judgment,  and  to  sue  out  separate  writs  of  esteotttioDagaibaiv 
habendo.  the  defendant  and  the  other  surety,  for  50/.,  being  tbe  amont  , 

mgi!ii!distoaTn^  of  the  penalty  in  the  replevin  bond,  andlO/.  li.  being  .Ibe. 
the  same  goods  separate  costs  of  each  defendant.  He  delivered  the  wtiii' to  * 
quenUj  accru-  the  sheriff,  with  directions  not  to  levy  more  than  96/.  in  «tbrt\ 
ed,  preTiousiy    ^hoie ;  beiniT  the  amount  of  the  rent  originallj  distraibed'ikft*. 

to  extxutiDg  .      1       ■     •  .  t  o  ^  J 

his  Tttomo  ha-  and  the  costs  in  both  the  actions :  however,  upon  someeamiMi-;.] 

WhiSs^a^-  »i«»^>^»  *^*°»  P*^^®  between  tbe  parties,  the  plainUff  reoeirfld  ; 

tiou  against       of  the  defcpdauts  under  tliis  execution  the  >  sum  of  70/.  &.  ^lolyf^v. 

Illc  blllTd!" "'    consifiUngof50/.  tbe  penally  iu  the  bond,  and20/.2f.  £oK  ike 
*[  219  J     costs  awarded  against  both  these    defendants;   hot  wiChdnt  ; 
abandoning  his  supposed  claim  for  the  amount  of  the  rdAt  ited  i 
all 'the  costs.  -  /•'   i*>i!ii 

Marshall  SeijL  bad  on  a  former  day  obtained  a  rnle  fi»t»l#rl 
returning  to  the  defendants  the  money  so  receiTed;  -npom.ilM  >^ 
ground  that  the  plaintiff  having  neither  proceeded  on  the  flii-;i^ 
tute  to  Y&lue  Ibo  distress,  nor  availed  himself  of  tbe  op|NNrtaDitjfrTi: 
which  behad  of  retaking  Brides  goods  under  jiis , writ  of*  f^(oi!ittonr 
haiefido,,  qould  nut,  after  consenting  to  the  sale  by  the  uMigtus^nui 
now  resort  to  the  sureties  in  the  replevin  bond,  for  any  odAi  / 
wh4lever.  ■   >  •■«'\  K 

-,  i  I  Vaughan 
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Vanghan  Serjt.  in  shewing  cause  against  this  rule  observed,        1^0«; 
that  the  rent  which  the  assignees  undertook  to  pay,  was  not  the     „~ 
rent  originally  distrained  for,  but  was  rent  subsequently  accrued.  ^,^ 

He  supposed  that  die  plaintiff,  having  obtained  separate  jndg-       ALGsa. 
ments,  was  entitled  to  sue  oftt  a  sepatate  dlecution  against  each  .*  •  < 

for  602.  I5.,  the  penalty  and  costs,  which  amounted  to  120/.  2s. 
ikttto  wlioiie^  luidthat  therefore  be  wa^'weTI  entitled  ^0  levy  tbe 
ram' )of  06/.  which  he  claimed.  fL/tz^remr^  J.  observed/ that 
tfcj^a'waannly  one  penalty  in  the  bond,  and  therefore  under 
tbetwd'execntions  the  plaintiff  could  levy  only  the  single  sum  of 
SOf^vand  the  costs  of  suing  both  sureties  on  the  bond ;  and  he 
had  already  recerred  that  amount.]  Firn^gAiia  suggested  that  on 
tie :aafjk>rity  of  fTaftfrmfr/s  V.  Fen,  2^1/5. 41.  the  sureties  are 
liabte'tio  a  greater  extent  than  the  penalty  in  the  bond.  In  the 
chu'of  Lord  Lonsdale  v.  Church,  2  T.  R.  388.  it  was  held  that  [  220  ] 
aoCt^cdUigee  might  recover  to  a  greater  amount  than  the 
pMkidty'^;'    - 

KiMsnkalt,  contrh,  Tbe  plaintiff  in  replevin  beinjg  noiisnited, 
ihe^rf  then  sworn  ought  to  have  assessed  the  damages  and  the 
fAxB  of  >the  goods.  But  although  that  course  was  not  pursued, 
fildbmttnltcb  as  the  plaintiff  could  at  all  times  have  had  his  writ 
ii9Winmohabcndo  at  bis  pleasure;  he  ought  to  have  retaken  the 
fo4iuiM  tbe  haftds  of  the  assignees.  The  case  of  Waterman' 
Vii¥§A  iieis  bten  overruled  in  that  o{  Evans  v,  Brander,  2  H. 

.ilfiAiNt$riKLi>  C.J.  The  only  question  is,  whether  by  this 
pNVMdiiig  with  the  assignees,  the  plaintiff  has  waived  his  right 
tolaae^OQ  tbe  replevin  bond.  If  1  could  have  a  doubt  oil  that 
salrje0t/-%he  defendant  by  the  terms  of  the  negociation,  which/ 
aoo^ding  to  the  affidavits,  took  place  when  the  money  was 
pttdifilNUi  admitted  the  right  of  the  plaintiff  to  the  penalty  in  the 
bdatf.  '"The' case  efhord  Lonsdale  r.  Church,  has  been  over- 
ruled by  the  subsequent  case  of  Wild  v.  Clarkson,  6  T.  jR^.  304. 
Iniilie'«omnion  date  of  a  bond  in  a  penalty,  conditioned  te  pay 
A  HtaUlergnmi  it  wai?  held  very  reasonabte  to  calcfilate  intei^t 
in^lie^^in  -tfeeared  by  the  eondilioti ;  but  whan  the' principal 
indtiflMfestteqaAt  the  amount'^ the  penalty;  the tnt^est  m^st 
Lheaaeferth  6iMe;  therefore,  ia  a  totkri  of  equity,  a  note'  of 
land  18  ii'lMitte#  Mcnrity :  1  waB <tf couhsi^rM  the '«a«^'6f  A'mgAf  * 
r.  Macltany  whioh^was  argaed  before  Lei^TAtir/d^,  ch^ticellor;  * 
)  firo.  CAn.  Ca.  496.  in  which  this  doctrine  of  Buller  J.  yftts^ 
;i(ed  and  verv  much  discussed. 

•ii»  ■■    -  Heath 


i=60&         .HiBiVrn  jT/  iTbiB  point  is  well  seiaedw  i  ^Sime  is  ab  grboted 

II    aril     ftw»*b6i»ation*iii!«ily  point  of  view*'    •.  •■    ^    »  .»'.i'   ^m.  i<i*ii;)2.i; 

'^^  ^       '^  GbAiiMLE  4[.:)  Tka'pMiiOiff  ms  mot etttiiled  in  lidspecT^ 

Aixs&nx     fhe'fitM/diitrMi  to  iilop.tlib  sale byUhd  taigiiees^    At^ tbU;  iim> 

*[  221  1    bilmdAalMnr^lNvkei^evion  tiM^'gbodsiA  respect  of  the^first^ifi^ 

iMss^'  i  He  had  a  Tight  to  distrain  again  for  tiie  sabseqnent^RMl^ 

tkKt  right  (h^fvas  at^  liberty  t^  waive,  end  hi  reapedt*6f4t{>la 

eoKsent  to 'the' sale  pftiie  goods*  •  •     •  in  :  iiiUiL> 

Rale  discha^ged^rtii 

■     ;    .  •  .;•■•.;:    Vi-    f'i.     \ilKy.} 

lU   I'll.  1  Jl  U'l.  J!!i"?  M"  I    ll.i'1'f 'll   JUli'  '-'*!>'   ^('^ 

jTi^ig.  Mat^N  t^.  Calow  and  Another.  '•  •'^*' ' 

Intctre/cetoi  HpHIS  was  a  Scire  facias  against  the  bail  on  a  reoognieettee^ 
bSil^tberebe  which  had  been  taken  in  an  action  of  debt  upon  a  jndgme«t| 
*  ^'^^\u^  ^^'"i    for  aOOL    The  declaration  was  in  the  nsnal  form ;  and  sAppoKea^ 

record  through  '  *  *    . 

ft  misprision  of  the  obligation  of  the  recognizance  to  be,  that  the  bail  skleilld 

2c^rt.'thl     *^^^y  ^^^  "  ^^^^  ^^  damages.''    But  npon  a  plea  ^ntdMet 

Court  will  per-  ftfcori,  the  recognizanoo  appeared  to  be  for  payment  of^^lMK 

^^  tobi'   '*  damages''  only,  npon  this failer  df  the  record,  Mdrdiail  SeijlL^- 

amended.         upon  the  aothority  of  Rastall  v.  Straton,  1  If.  J3.  Ci49.  -mi^ 

Petrie  y.  Humiajff  3  T.  R.  659.  obtained  a  mie  md  fbr  atoMk/ 

ing  the  entry  of  the  recognizance,  by  inserting  befote  the  wdMt* 

**  damages''  the  words  '^  the  debt  and/'  contending  tlia4idiie%raiii' 

a  mere  misprision  of  the  oflScer,  and  that  the  Court  wasietti«** 

powered  by  sL  8  H.  6.  c.  15.  to  amend  the  mispfisions  ofthtii  • 

clerks.  y^uUuii 

RunmngiofiBSkd  Faughan  Seijts.  eonfrd,  shewed  caoee  iMiftik- 

ter*   They  endeavonred  to  distingnish  this  from  the  oasefa  tAttfA^ 

first,  becaase  this  was  not  an  attempt  to  amend  ihepfoeeed^  i 

ings,  bat  to  amend  the  record  itself;  and  n^it^  becaaiseneit)ieili 

of 'those  oases  was  the  case  of  a  proceeding  against  thelMsfe'dluibt 

it  was  a  principle  in  the' practice  of  this  courts  <noi  to^ficmitii 

amendments  in  proceeding^  against  bail,  who  mnst  be  pretfamMtJ 

[  222  ]     to  be  conusant  of  the  mistake,  and  to.  rely  on  it  for  their^AbHi 

fence  ;.otiierwi«ef  it  mast >  be  sapposed,  that  ftey^wenldrMve 

surrendered^ the  deffendant.      Gtey  y»  Jeffers(m^  ^^tStrCli^SSch 

Hi/lier  v.  Frosi^  1  Sir.  401.  ^  In  the  case  d-^ullwooi  y^  4wMfa^': 

3  Bos.  ^' Pull*  321,  Lotd  Jhmnhy  sBid,  that  ^<  the  court  wbold'i 

n^t 
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tbeiff  dis^ftetion  amend  any  Bitror  in  Hhe  ^rereedlfcgs  1^t>8l 
against  the  bail,  of  which  the  bail  are.  entidcd  io*  take  advan4 
Hg^J^il?Sof^JSt€pkm»Qn  V.  Grmi^  2  NOeARep.  WQ:  -  Itf  the 
amh  ^i'iPirkias  YiPtUii^  2jB<mL^  JPi»2/vS75;  the  Cbdrt  Isaifi 
ikidrelriiiiafl:  nothing'  by  whieh  tbey'.toonldanieafcl;  juiid  RiKiketl 
otHOCiexpeesBed<a  doubt  whether  the  Coart  had  eiitireiy  bonc«v4 
r^d^wUijliieild  £Uon»  when,  in  that  caa6  be  assertea/ that  thb 
Coart  had  a  discretionary  power  to  amend  pnM^edings  agransl 
Chefbail.  ? 

Mansfield  C.  J.  In  the  case  of  Stephenson  v.  Grant,  the 
Court  thought  the  plaintiff's  conduct  had  been  grossly  wrong ; 
but  they  said,  that  though  bail  were  to  a  eertain  degree  favour- 
ed,  it  was  not  to  be  understood  that  the  Court  would  never  per- 
iBit  an  amendment  in  proceedings  against  bail.  In  the  present 
case  it  would  be  very  extraordinary  if  they  would  not  permit  an 
amendment,  for  it  is  to  amend  their  own  act.  The  argument 
agsMlMt  it  supposes,  that  when  the  bail  are  taken,  something 
pujoea  DOficeniittg  the  debt  and  damages.  But  the  entry  in  the 
fthmea'a  book  is  merely  this  ;  "  29th  May  1807,  Paul  Calo&  and. 
%\FdtMtS. Barker  were  added  as  bail  in  this  cause,  and  justif 
^  )fieA  in' open  oourt  in  354/.  each,  and  were  allowed."  Afler- 
wrttdl^  when  proceedings  are  to  be  had  against  the  bail,  the 
c^S^m^firom  this  memorandum  makes  out  the  recognizance  in 
fHm^  < 'An 'application  is  now  made  to  amend  by  adding  that, 
wlaehfthe  baU  have  in  truth  undertaken  to  pay,  that  is,  "  thcl 
dbbiVibr  these' bail  were  at  first  taken  in  the  same  manner  as. 
aH;iltbbt}baU^  the  mistake  was  afterwards  committed  in  making  [  223  ] 
oqftihftjCoMial' instrument,  and  it  would  be  monstrous  if  this, 
omiiido  ^abouU  render  the  acknowledgment  qf  the  bail  a, 
nullity. 

M9MTiSiif,  '  One  principal  reason  why  the  oourts  have  be^n 
adlv«liiei«pmmead  a  idre facias  against  bail,  is  that  the  bail  may 
bslr#^oi^  to  :sarr«ader  their  principal :  for  if  they  surrender  him, 
tbei|^lain1iff  has  satisfaction  for  his  debt ;  but  there  is  no  groundii 
iil»itlii^jiaBa  to'helieve  that  the  bail  would  ever  surrender  their 
pria0pfd;Yfaeoause»'  if  this  mistake  is  fatal,  iheefihct  of  it  is, 
ikalvfallbeqgh^thefbailafaoald  not  surrender  him,  they  would  be 
UaUeibnIf  to  a  very  .tiifiing  extent, 

* /lii^BBVOB^. :  In  this  case  there  certainly  is. enough,  to 
aaHfetl  by, '  in  the  minutes  of  the  offieef  J  When  bail  is  pot  in 
notUa^  is  said  ^titber  about  debt  or  dmages :'  the  entry  is,  in 
pfejKitbe  tandemmtion  money  and  cosis^    TM  ofider  afterwardii, ' 

n<(  upon 


•  I . 
,  if 
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^^^^'       upon  reference  to  the  \7rit,  sees  whether  the  action  be  debt  or 

j^j^jj^      case,  and  draws  np  the  recognizance  accordingly.    There  are 

V.  two  things  then»  which  are  instructions  for  the  officer,  the  writ 

Calow.     and  the  minate,  and  it  would  be  most  monstrous  if  by  this  neg* 

lect  of  his  the  party  should  be  deprived  of  his  remedy. 

ChambrbJ.  Tliere  are  the  same  instructions  firom  which 
the  officer  may  supply  the  omission  in  this  instance  as  be  hat  to 
draw  up  the  recognizance  by  in  all  other  cases :  the  form  of  the 
verbal  acknowledgment  of  the  bail  is  in  all  cases  the  same,  and 
the  minute  which  is  made  of  it  in  the  filazer's  book  is.  sufficient 
authority  for  the  amendment. 

Rule  absolute,  the  defendant  having  liberty  to  plead  de  nwo^ 


[224  ] 

^^'  Charles  and  Another  v.  Marsdbn. 

self  adefenoe  ^T^HIS  was  an  action  brought  by  the  plaintiffii  as  indorsees  of 

tbeiia£n!r  ^f  ^  ^^^^  ^^ exchange  drawn  by  Atkinson^  against  tlie  aoocpptor. 

a  bill  of  ez-  The  defendant  pleaded  that  he  had  accepted  the  bill  for  tho  qw 

pleiidthat\t  ^^^  accommodation  of  Jtkinstmp  and  without  any  consideratHdi 

was  accepted  whatsoever  for  the  same,  and  that  afterwards,  and  after  ll^ 

modarionofthe  ^^^^  when  the  bill  became  due  and  payable,  Atkinson  indofaod 

drawer»wjth-  |(  |q  ^^q  plaintiffs,  they  well  knowinir  at  the  time  of  saoh  in- 

<Nit  cfNisidera-  t  '  ^  o 

lion,  aud  was     dorsement,  that  it  had  been  and  was  so  accepted  by  the  defieiiii^ 

aftcriTbmme  ^^^  ^^'  ^^^  ^^  ^"^  accommodation  of  Jtkituon,  and  that  the 
due.  defendant  had  not  ever  received  any  consideration  whataoe? er 

sbnil  condor  ^^^  ^^^  Same.    The  plaintiffs  replied,  (with  a  protestation  of  the 
to  tiie  country    insufficiency  of  the  plea),  that  Atkinson  indorsed  the  bill  to  them 

and  where  to      --  .      " ,  i.,  i  -,*  -  i-, 

the  Court,  beforo  the  time  when  it  became  due,  and  not  after,  as  the  de* 
^'^DURcoIt  fendant  had  alleged  ;  and  that,  they  prayed^  might  be  inqoired 
qnestions  are  of  by  the  country.  The  defendant  demurred  ;  and  assigned  for 
v^^ed  as  o&use  that  the  replication  concluded  to  the  country,  whereas, 
sham  pleas.  inasmuch  as  the  plaintiffs  had  offered  an  issue  only  on  one  of  the 
facts  set  forth  in  the  plea,  and  not  on  all,  they  ought  to  have 
concluded  their  replication  to  the  Court  with  a  verification. 

Best  Serjt.  in  support  of  the  demurrer,  and  Shepherd  SexjU 
coHtrif  largely  investigated  the  doctrine  upon  this  question,  as 
it  is  to  be  collected  from  thQ  several  cases  of  Hedges  v.  Sandots, 
2  T.  R.  439.     Baynham  v.  Matthews,   2  Str.  871.    Ckrke  t. 

Glau, 
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€ilM'^fL'^miAtn$*s *Saltn».^im:  ft.  il; ' '  S^nfordv.  Holers, ' 8       ^^Q»L 
Wife AUOk  better tieported  by  ihi/fcr  J.  2  Sr.fl.  448.     Smith  r:    c^arI^s 
JShiveri^  BmrgL  4S9.  (which;  p^i*  Lawrtnce  J.  has  lieioit'*  over-'         r.' 
i^gtod,^!  'tHti^vnun- ▼;  Gerrgrd,  1  WilHttms*^  Saund.  102:,  the  casein    M a RybEv. 
collected  iiithe^n^t^  tliere,aiid:the  role  proposed  'byihe  kiftrned*    [  225  J 
aftil^K  <rBiit-:th6  Conrl  voggested  a  doubt  whether  4£e  plea 
caiiiiLfte  tiq>pcNrted^  >  And  desired  them  to  tarn  their  attention  to 
thiU2«q«cttkiii«^   Bist  contended  on  fhe  anthorities  of  BrowU  V. 
SUmh-^'V.ILm.  Boekm  ▼.  SUrling,  7  T,  JR.  423.  and  Tajflor 
niiSfoliff,  3  2";  JR.  33.  n^  that  the  ple»  stated  a  sufficient  de- 
fence to  the  action. 

llANSjriELD  C.  J.  There  is  no  allegation  of  frand  in  this 
plea,  nor  any  averment  that  the  plain liif  did  not  give  a  vahiable 
and  fall  consideration  for  this  bill :  it  mast  therefore  be  pre- 
sumed that  he  did^  aad-ihafc  there  ia  no  fraud  in  the  transaction : 
be  receives  the  bill  frooi  the  proper  hand  which  was  entitled  to 
have  the  possession  of  it,  the  person  to  whom  it  was  payable. 
It  is  not  necessarily  to  lie  inferred,  becanse  it  was  an  accommo- 
dation bill,  that  there  was  an  agreement  not  to  negotiate  it  after 
it/became  due ;  but  if  there  was  such  an  agreement,  it  was  the 
defendant's  own  fault  that  the  bill  was  outstanding ;  for  even 
sapposiHg  tliat  the  drawer  had  undertaken  to  provide  for  the 
payupt,  when  the  bill  became  dae^  the  aoceptor  had  a  riglit  to 
r0qiir»  -that  it  should  be  given  op.  It  happened  through  his 
pdnrisifion  therefore,  if  the  bill  gave  the  drawer  any  power  to 
deUde  liie  indorsee.  None  of  the  cases  cited  go  so  far  as  tt> 
sn^poriJIhifl  plea»  " 

-HBJhTSI  J.    In  this  case  there  was  no  inconvenience  or  mis- 
cfawf  to  tiMi  party. 

■iiAWREKOB  J.  I  remember  a  former  case  of  a  sham  plea^ 
wkMPdtbe  pleader  had  raised  a  question  of  gp:«at  difTicalty,  and 
it  bding' Suggested  that  it  was  a  sham  plea,. the  Court  required 
anittflUfvit  of  the  truth  of  the  facts  pleaded,  considering  it  a 
moat  grofii  contempt  to  pnt  questions  of  difficulty  in  the  shape  j^  226  ] 
of.'S  'rilaa  plea.  Upon  this  intimation  of  the  feeling  of  the 
Conit^  the  plea  was  afterwards  abandoned,  and  the  debt  was  ' 
paMi-««  Not  indeed  that  there  is  any  difficulty  in  this  question  ; 
for  nonedf  thecas^s  cited  go  the  length  contended  for.  Where 
a  pd|:tjias  obtained  the  bill  by  fraud;  or  where  there  is  any  pre- 
jadiee  fa>  the  drawer^  those  cases  apply ;  but  unless  in  instances' 
of  Ibift^khid,  the  aoceptor  is  not  relieved.  This  case  may  fall 
witbioionie  geiefal  expressions  which  have  been  used  by  the    * 

VoL*I.  N  Court 
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1808.       Court  in  giving  jndgment,  but  those  expressions  are  always  to 

^  be  taken  with  reference  to  the  cases  to  which  they  were  applied. 

Charles  /.,/..  .  ,.     ^'^ 

i,^  One  was  a  case  of  clear  fraad  :  another  was  a  smugghng  trans- 

Mahsdek.  action.  Jn  the  present  case,  it  is  to  be  supposed  that  the  party 
persuades  a  friend  to  accept  a  bill  for  him,  because  he  cannot 
lend  him  money.  Would  there  be  any  ubjection,  if,  with  the 
knowledge  of  the  circumstance  that  this  is  an  accommodatioii 
bill,  some  person  should  advance  money  upon  it,  before  it  was 
due?  Then  what  is  the  objection  to  his  furnishing  tJie  money 
on  it  after  it  is  due  ?  for  there  is  no  reason  why  a  bill  may  not 
be  negotiated  after  it  is  due,  unless  there  was  an  agreement  for 
the  purpose  of  restraining  it.  But  if  there  had  been*  such  an 
agreement,  it  should  have  been  stated  in  the  plea,  and  it  might 
then  have  been  a  defence :  but  that  is  not  so  here.  This  bill 
then  must  be  presumed  to  be  given  in  order  that  the  party  may 
raise  money  on  it  in  the  ordinary  way.  I  see  nothing  in  the 
transaction  prejudicial  to  the  acceptor;  and  the  plea  is  bad  in 
substance. 

Chambrb  J.  This  plea  is  bad  in  substance.  It  was  never 
meant  that  the  defendant  should  have  any  consideration  for  the 
bill.  If  he  had  lent  money,  it  would  have  been  without  consi- 
deration :  but  he  could  not  perhaps  lend  money ;  he  therefore 
[  227  ]  lent  a  bill.  He  is  not  hurt,  if  he  cannot  be  called  upon  before 
the  time  when  the  bill  is  due.  There  is  no  fraud  or  collusion  : 
the  indorser  receives  this,  as  he  would  receive  any  other  bill. 
I  cannot  see  any  reason  why,  because  tliere  was  no  considera- 
tion, the  bill  should  therefore  not  be  negotiable.  The  other 
question  would  require  much  e;K:amination,  and  would  render  it 
necessary  to  go  through  the  cases,  some  of  which  appear  to 
clash,  and  it  might  be  difficult  to  reconcile  them,  but  it  is  un- 
necessary to  give  any  opinion  upon  that  point. 

Judgment  for  the  plain ti£  * 
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TouLMiN  r.  Anderson.  Mayti. 

nPHIS  was  an  action  upon  a  policy  of  insnrance,  eflfected  on  It  docs  not 

the  ship  Adiona  and  her  cargo  at  and  from  the  Cape  of  cm^  the  risk 
Good  Hope  to  Buenos  Jyres.     Upon  the  trial  of  this  cause  at  **"  *  P***'7' '® 
ihe  Sittings  after  ilficA^e/;7i/75  term  last,  before  C^amAre  J.  and  en  of  war  in 
a  special  jury,  it  was  proved  that  Hopley  had  put  goods,  con-  iured?**'"^ 
sistiDg  chiefly  of  British  manufactures,  on  board  the  ship,  at  the     .•^{^  trading 
Cape,  during  the  first  week  in  September  1806.     On  the  10th  mita"of  the  *' 
of  the  same  month  he  directed  the  plaintifis  to  effect  the  insur-  *»»*^  ScaCom- 

_,,  f»'.»  ir»»«  .1  ^  pany's  charter 

ance.     Three  Spanish  naval  officers,  then  resident  at  the  Cape  is  illegal,  anien 
as  prisoners  of  war  on  their  parol^  obtained  from  Sir  David  Baird,  by  tbemT^ 
who  exercised  the  chief  command  there,  a  permission  or  order,     'The  st.  47  G* 
that  they  might  pass  over  to  South  America  in  this  vessel :  but  legalises,  from 
they  were  informed  by  him,  that  they  were   still  to  consider  ^p*«  17,1806, 

.         "^  *^  the  trading  to 

themselves  as  prisoners  of  war,  and  were  enjoined  upon  their  anj  places 

arrival  to  appear  before  General  Beresford,  who  then  had  a  com-  ^eJ^^^OT^hoai^f 

mand  in  South  America,  in  order  that  they  might  be  exchanged  tiiereafierbe, 

by  him  for  English  prisoners.     But  it  did  not  appear  that  this  mhifonof  hb 

circumstance  was  communicated  to  the  captain  of  the  ship.  Majesty.  ,Bm- 

They  were  accordingly  received  on  board,  where  they  had  their  taken  by  his 

passage  gratuitously.    They  were  not  searched,  nor  subjected  JJj^^s     th 

to  any  restraint  during  their  voyage.    The  vessel  sailed,  and  preceding 

had  nearly  arrived  at  tlie  English  bank  of  the  river  Plate,  when  ^^]|'Jq  ^  |^. 

the  Spaniards,  being  armed  with  dirks  which  they  had  concealed,  ^^eust  18O6. 

together  with  four  English  mariners,  overpowered  the  master  adventure  to 

and  the  rest  of  tlie  crew,  ran  the  ship  aground,  and  escaped.  ^***»*«»  ^y^* 

'  r     o  '  1  commencing  in 

The  vessel,  with  a  part  of  the  goods,  was  afterwards  burnt,  to  the  first  week 
prevent  capture.     The  declaration  alleged,  that  certain  of  the  isoMriu^e- 
mariners  barratrously  took  the  ship  from  the  master,  and  ran  g^tandthe 
her  aground,  and  deserted  her,  and  that  the  master  burnt  the  ^1^ 
ship  with  the  cargo,  to  prevent  her  falling  into  the  hands  of  the  „  ^'***^!Lj 
enemy.    The  defendants  subscription  to  the  policy  was  admit-  may  be  trans- 
ted.    The  order  of  council  of  the  17th  of  September  1806,  pur-  ^{^^  Jj^ 
porting  to  legalize  the  trade  to  Buenos  Ayres,  was  produced  in  ny  within  ttat. 
evidence.     No  licence  for  this  adventure  had  been  obtained  ^ €^.^tutre,'  ' 
from  the  South  Sea  Company.  ,  A  loss  by 

*  barratry  u  well 

alleged,  tboog^  the  proof  is,  that  it  happened  by  tlic  act  of  an  enemy  and  by  barratry  jointly. 

N  2  Best    *i2a»1 
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1808.  Best  Serjl.,  for  the  defendant,  made  the  following  amongst 

other  objections  to  the  right  of  the  plaintiff  to  recover.     First, 
^  that  the  owner^  by  taking  the  Spaniards  on  hoards  had  mate- 

Andeasov.  rially  increased  the  risk  of  the  adventure,  without  the  consent 
of  the  underwriters.     2dlj,  That  tlie  ship  was  not  lost  merely 
by  the  barratry  of  the  crew,  as  alleged  in  the  declaration,  but 
principally,  or  at  least  in  part,  by  the  hostile  act  of  the  Spanish 
prisoners.    Sdly,  That  this  adventure  was  illegal,  as  being  an 
[  229  ]     infringement  of  the  rights  secured  to  the  Soutk^Sea  Company  by 
the  stat.  9  Jufi.  c,  21.,  and  that  this  objection  was  not  done  away 
by  the  stat.  47  Geo.  3.  sess.  1.  c.  23.  for  two  reasons.    1st,  Be- 
cause that  statute  purports  to  legalize  the  traffic  therein  men- 
tioned, only  from  the  17th  of  September  1806,  whereas  these 
goods  were  laden  on  board  in  the  first  week  of  that  month,  and 
the  policy  attached  from  the  10th  of  the  same  montli ;  and  2dlyy 
because  Buenos  Ayres  having  been  retaken  by  the  enemy  on  the 
12th  o{  August  in  the  same  year,  was  not  at  the  time  of  passing 
that  act,  a  place  belonging  to,  or  in  tlie  possession,  or  under 
the  dominion  or  protection  of  hiis  majesty."  4thly,  That  suppos- 
ing Buenos  Ay  res  was  to  be  considered  as  a  British  colony,  this 
adventure  was  rendered  illegal  by  the  stat.  15  Car.  2.  c*  7.  ««»6 
&  8.  which  prohibits  goods,  the  produce  of  Europe ^  from  being 
imported  into  any  colony  from  any  other  country,  except  imme- 
diately from  Great  Britain.     Chamhre  J.  was  of  opinion,   that 
the  taking  the  prisoners  on  board  did  not  necessarily  vary  the 
risk,  but  left  it  to  the  consideration  of  the  jury,  whether  the 
circumstance  had  increased  the  hazard  in  this  instance ;  he  also 
thought  that  it  was  immaterial  whether  the  Spaniards  or  the 
English  mutineers  first  suggested  the  act  of  piracy ;  if  the  ma- 
riners in  fact  did  mutiny,  it  was  barratry.    The  jury  found  a  ver- 
dict for  the  plaintiff. 

Best  Serjt.  in  the  last  term  had  obtained  a  rule  nisi  to  set  aside 
the  verdict,  and  enter  a  nonsuit,  upon  the  several  objections 
above  stated. 

Shepherd,  Lens,  and  Vaughan  Serjts.  on  a  former  day  in  this 
term  shewed  cause,  and  Best  and  Onslow  Serjis.  were  heard  iu 
support  of  the  rule ;  as  the  principal  arguments  which  they  used 
are  referred  to  in  the  judgment,  they  are  here  omitted. 
[  230  ]  After  time  taken  to  consider, 

Mansfield  C.  J.  now  delivered  the  opinion  of  the  Court. 
This  case  arose  upon  a  contract  of  insurance.   The  policy  was 
upon  a  voyage  from  the  Cape  of  Good  Hope  to  Buenos  Ay  res. 

the 
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The  declaration  alleges  that  a  loss  has  been  occasioned  by  the        180S. 
barratry  of  the  mariners.     The  loss  being  clearly  proved  to  have      • 
happened,  and  all  the  evidence  having  been  produced  which  is  ^ 

necessary  to  entitle  the  plaintiff  to  recover,  and  the  jury  being  Anderson. 
of  opinion  npon  the  facts  that  he  onght  to  recover,  several  ob- 
jections have  been  made  for  the  purpose  of  setting  aside  their 
nerdict^  and  entering  a  nonsuit.  First,  much  stress  has  been 
laid  on  the  taking  on  board  of  three  Spanish  prisoners  of  war^ 
who  were  on  their  parol,  and  who,  as  it  appears,  were  taken  on 
board  by  the  permission  of  the  governor  then  residing  at  the 
Cape,  and  for  the  purpose  of  being  delivered  up  to  the  English 
€X>mmander  in  chief  in  South  America,  in  order  to  be  exchanged 
for  English  prisoners.  The  foundation  of  this  objection  is,  tliat 
fhe  taking  these  three  prisoners  on  board  altered  the  risk  of  the 
iraderwriters,  and  consequently  put  an  end  to  tho  contract  of 
insurance ;  but  as  to  this,  we  have  no  medium  throagh  which 
we  can  form  a  judgment  of  what  might  be  expected,  or  what 
was  likely  to  be  the  consequence.  In  many  cases  the  taking 
tliree  such  persons  on  board  might  be  of  great  use.  It  is  much 
the  practice  for  vessels  to  approach  an  enemy*s  coast  with  a  pri- 
soner or  two  on  board,  under  a  pretended  flag  of  truce.  It  was 
suspected'  that  these  prisoners  were  the  authors  of  the  mutiny, 
but  it  was  not  proved.  As  it  is  not  shewn  that  the  giving  a 
passage  to  these  persons  must  necessarily  increase  the  risk,  we 
can  form  no  judgment  on  this  head ;  the  question  was  properly 
left  to  the  jury,  and  they  thought  that  the  risk  was  not  thereby 
increased  ;  the  objection  therefore  can  have  no  weight  here.  It  [  231  ] 
was  also  objected,  that  the  voyage  was  illegal  on  two  several 
grounds :  the  first  is,  that  the  sending  the  goods  insured  from 
the  Cape  to  Buenos  Ayres^  is  contrary  to  the  general  laws  for 
the  protection  of  English  navigation,  which  prohibit  the  sending 
out  any  European  goods  lo  the  Plantations  except  in  British 
sbip's.  The  words  of  the  statute  15  Car.  2.  c.7.  s.6.  are  very 
general,  that  "  no  commodity  of  the  growth,  production  or  ma^ 
**  nufactiire  ot  Europe  shall  be  imported  into  any  land,  island, 
^  &cV't6  his  majesty  belonging,  or  which  shall  hereafter  belong 
•^  iftfto/dr  be  in  the  possession  of,  his  majesty,  in  Asia,  Africa, 
**  or  America,  .(Tangier  only  excepted,)  but  what  shall  be  bona 
**Jide  apd  without  fraud  laden  and  shipped'in  England,  Wales, 
*'  orTrtie  town  of  Berwick-itpoh-Tweed,  and  in  English-hmXl  ship- 
••'jHng,'  aiid  which  shall  be  carried  directly  tlience  to  the  said 
**  I^ds/^c.  ^ahd  frohi  no  other  places,  or  place  whatsoever.** 

These 
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1808.       These  words  extend  the  prohibition  not  only  to  the  plantations 
then  belonging  to  his  majesty,  but  to  all  which  should  tliereafler 
^  belong  to  the  crown  of  England.    It  has  been  contended  by  the 

Anderson,  plaintiff,  that  these  goods  might  be  legally  exported  from  Great 
Britain  to  Buenos  Ayres,  although  they  should  go  by  the  way  of 
the  Cape,  and  touch  there ;  and  that  this  being  so,  it  would 
make  no  distinction  whether  they  were  landed  at  the  Cape,  and 
kept  there  for  a  time,  or  whether  they  were  immediately  carri^ 
on  to  the  place  of  their  ultimate  destination  ;  that  the  policy  of 
the  act  would  in  either  case  be  substantially  satisfied,  by  making 
Great  Britain  the  general  dep6t  and  port  of  delivery  of  all  go<\ds 
going  out  to  the  colonies.     But  it  would  be  diflScult  for  the 
plaintiff  to  get  rid  of  this  objection  ;  for  although  upon  inquiry 
it  has  not  been  discovered  that  any  sentence  of  condemnatioii 
has  been  pronounced  in  the  admiralty  court,  or  court  of  appeal, 
[  S32  ]     on  the  ground  that  a  ship  has  carried  European  produce  from 
one  colony  to  another ;  and   though  there  is  reason  to  believe 
that  it  has  been  generally  understood  in  the  mercantile  world, 
that  goods  landed  on  one  West-India  island  may  be  removed  to 
another,  still  there  has  been  no  legal  decision  upon  the  subject; 
and  considering  the  words  of  this  statute,  there  might  be  much 
room  to  hesitate,  before  the  Court  could  declare  that  such  a 
practice  is  allowable.     But  we  are  not  called  upon  to  decide 
this  point  now ;  for  an  objection  is  raised,  that  by  the  almost 
forgotten  charter  of  the  South-Sea  Company  this  voyage  is  ren- 
dered illegal ;  and  it  is  impossible  for  us  to  get  over  this  objec* 
tion.    The  statute  9  Jnn.  c,  21.  s.  47.  gives  to  the  South-Sea 
Company  in  the  strongest  terms  possible  an  exclusive  right  tc^ 
trade  in  the  South-Seas.    The  49th  section,  "  to  the  end  the» 
"  said  South-Seas,  or  the  kingdoms,  &c.  and  places  within  th^ 
"  limits  therein  mentioned  shall  not  be  visited,  frequented,  or- 
*^  haunted,  by  any  others,  enacts  under  severe  penalties  tha^ 
none  of  the  subjects  of  her  majesty,  of  what  degree  or  quality^ 
soever  they  be^  other  than  the  said  Company,  or  their  factors^ 
"  agents,  or  servants,  or  other  persons  by  them  licensed  there- 
"unto,  shall  directly  or  indirectly  trade,  traffic,,  or  ad  venturei 
JL^  into,  unto,  or  from,  the  said  South-Seas,  or  other  the  parts 
"  within  the  limits  aforesaid,  or  shall  hire,  freight,  or  Jit  out, 
any  ship  or  ships,  or  lade,  or  put  on  hoard  any  ship  or  ships, 
any  goods  or  merchandizes  whatsoever,  mth  intent  to  haunt, 
**  traffick,  trade,  or  adventure  into,  unto,   or  from,  the  said 
/'  South-Seas,  or  other  parts  within  the  limits  aforesaid."    No. 

thing 


it 
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tbiD^  can  be  a  stronger  prohibition  of  even  fitting  ont  a  sbip        ^  ^^S- 
for  the  purpose,  than  this  is ;  and  conseqaentiy  the  trading  of   rp 
this  ship;  being  carried  on  without  a  licence  obtained  from  the  ^^ 

Souih-Sea  Company,  is  as  directly  in  contravention  of  this  K^ladsie  Andsusok. 
Sk3  possible,  nnless  it  be  legalized  by  one  of  the  tW<k  reoent  acts 
of  parliament  on  which  the  argument  of  the  plaintiff's  cdun^l     L  ^^  J 
Tilled;  for  as  to  the  orders  of  council^  they  are  of  no  avail,  if  not 
suded  by  these  acts.    The  first  of  them,  namely,  the  stat»  46 
Ceo,  3.  c.  U.  gives  power  to  the  crown  to  make  orders  for  re- 
gulating the  trade^o  and  from  the  Cape  nfOood  Hope^  that  is, 
-Co  direct  what  goods;  shall  be  exported^  in  what  ships,  and  snb-- 
ject  to  what  duties ;  but  it  does  not  in  the  least  degree  relate  to 
'tjie  trade  from  thence  to  the  Sauth-Seaf,  and  we  may  therefore  lay 
ml  wholly  ont  of  the  question.  The  other  statute  is  that  of  47  Geo, 
S.  969$^  !•  c.  28.    When  the  argument  npon  this  act  was  first  nsed, 
^considering  what  was  the  intention  of  the  legislature  at  the  time 
of  passing  this  statute,  it  appeared  a  monstrous  thing  that  per- 
^Bons  standing  in  the  situation  of  these  defendants,  and  having 
known  the  objection  to  exist  at  the  time  when  they  made  the 
«x»tmct,  should  avail  themselves  of  it,  but  they  certainly  are 
X«gnUy  entitled  so  to  dp  if  they  think  fit.  Since  then  Buenos  At/re$ 
^^ras  not,  when  this  act  passed,  in  the  possession  or  under  the  pro- 
^^ection,  of  his  majesty,  it  does  not  seem  possible  that  it  should 
legalize  the  trade  in  question.    The  statute  has  the  words, 
^'  which  now  are,  or  shall  hereafter  be,  belonging  to,  or  in  the 
^'possession,    or    under   the   dominion    or  protection  of  his 
*  *  majesty."    The  way  to  put  this  in  the  clearest  light,  is  to  snp- 
S3ose  that  an  action  were  brought  by  a  common  informer  for  the 
;Kienalty  of  double  the  value  of  the  goods,  given  by  the  stat. 
^9  ^nn^  c.  21.;  and  that  instead  of  pleading  the  general  issue, 
^^bioh  is  the  mode  of  pleading  now  used  in  these  cases,  it  were 
^^[leoes^ary,  as  it  formerly  would  have  been,  specially  to  plead 
'^hisst^tate  of  47  Geo.  3«    Is  it  not  perfectly  clear,  that  the  plea 
^nnat.^aver,  that  at  the  time  of  the  traflSc  Buenos  Ayres  was 
^^sndfur  the  dominion  of  his  majesty?    And  is  it  not  equally  clear 
'^hat:  if  tissue  were  taken  upon  that  plea,  the  verdict  must  pass 
^VoTitbe, plaintiff?    And  although  pleading  specially  npon  penal  • 

^tatctfes  has  long  been  disused,  yet  the  evidence  of  the  defend-      [  234  ] 
want's  innocence  must  be  the  same  upon  the  general  issue,  as  it 
^tnnst  have  been  upon  the  special  plea.     It  is  impossible  then 
^or  this  statute  to  make  good  the  want  of  a  licence;  and  what- 
ever m^y  be  the  hardship  of  the  case^  the  trading  and  the 

voyage 
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1808.        royage  are  illegal,  they  are  an  infringement  of  the  charter,  and 
tlie  defendant  is  entitled  to  insist  on  a  nonsuit. 

Rale  absolute.  • 
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May  24,  DoE,  on  the  Demise  6f  Gorges  and  Others,  r.  Webb. 

Wherever  it'  T  Jf  this  ejectment,  which  was  tried  at  the  Monmouth  spring 
thetnteniion'of  assizes  1808  before  Graham  B.,  a  verdict  was  fonnd  for  the 
Si^^^T  ^^T  P'^°*^^>  subject  to  the  opinion  of  the  Court,  upon  a  case,  which 
his  estate  shall   stated,  that  Frances,  the  wife  of  Thomas  Fetiiplace,  being  seised 

§ierrui»n*the  ^°  ^®®  ®^  ^^^  moiety  of  Certain  manors  and  estates  in  the  <?ounty 

failure  uf  issue  o{  Monmouth,  and  no  Others,  and  having  power  to  dispose  of 

twcTtenantsin  them  by  Writing  in  nature  of  a  will,  in  the  due  execution  of 

common, cross  ga^»[j  power  dcvised  the  same  by  the  descriptions  of  all  that  her 

rcroainders  .  i»     •  i  •         .  \  i  t  •  ^ 

fhail  be  iropli-  moiety  01  the  several  manors  therein  named,  and  her  moiety  of 
cd  between  g^j[  manner  of  tithes  of  grain  in  certain  parishes  enumerated,  and 
mean  time,  in^  all  other  her  manors,  messaages,  lands,  tenements,  and  here- 
tuataSatin!  ditaments  whatsoever,  situate  in  the  county  of  itfowmot/M,  or 
lent.  elsewhere  in  Great  Britain^  to  her  husband  for  his  natural  life, 

and  after  his  decease  she  devised  all  her  said  moiety  of  the  nia« 
nors,  messuages,  lands,  tenements,  hereditaments,  and  other 
the  premises  tinto  her  youngest  son  Charles  Fetiiplace  for  his 
natural  life ;  and  after  the  determination  of  that  estate,  to  the 
use  and  behoof  of  JoAn  Lord  Chedworth  and  his  heirs  for  the  na- 
tural life  of  the  said  Charles  Fetiiplace,  upon  trust  for  preserving 
the  contingent  remainders ;  and  after  the  decease  of  the  said 
L  -600  J  Charles  Fetiiplace,  she  gave  the  same  moiety  of  the  said  manors, 
messuages,  lands,  tenements,  and  hereditaments,  and  other  the 
premises  to  his  first  and  other  sons,  and  to  the  heirs  male  of 
their  bodies,  severally,  successively,  and  in  remainder;  and  in 
defadlt  of  such  issue  she  gave  the  same  moiety  to  his  daughter 
and  daughters  as  tenants  in  common,  and  to  th^  heirs  of  their 
bodies ;  and  in  default  of  such  issue  she  gave  the  same  moiety 
to  her  eldest  son  Robert  Fetiiplace  for  his  natural  life,  with  re- 
Aiainder  to  the  same  trustee  to  preserve  the  contingent  remain- 
ders; and  after  the  decease*  of  the  said  Robert  Fetiiplace  she 
gave  the  same  moiety  to  his  first  and  other  sons,  and  to  the  heirs 
malepf  their  bodies  successively ;  anc)  in  default  of  such  issue, 

she 
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she  ^ve  the  said  moiety  of  the  same  manors  and  premises  lo  1808. 
his  daughter  and  danghters  as  tenants  in  common,  and  to  the 
heirs  of  their  bodies ;  and  in  default  of  such  issae  she  gave  the 
said  moiety  of  the  same  manors  and  premises  to  her  three  daugh- 
ters Frances  Fettiplace,  Mary  Fetliplace,  and  Arabella,  and  to 
the  heirs  of  their  bodies  respectively,  as  tenants  in  common ; 
and  in  default  of  such  issue,  she  gave  the  same  to  her  own  right 
heirs  for  ever.  Th&  case  then  stated  the  death  of  the  testatrix 
and  of  several  of  the  devisees  and  those  claiming  under  them, 
and  stated  the  result  to  be,  that  unless  cross  remainders  were 
created  or  implied  by  the  devise  in  the  will  of  Mrs.  Fettiplace  to 
her  danghters  and  to  the  heirs  of  their  bodies,  the  lessors  of  the 
plaintiff  were  entitled  to  25  undivided  three  hundred  and  six- 
tieth parts  of  the  premises.  If  cross  remainders  were  created 
by  that  devise,  the  lessors  of  the  plaintiff  were  not  entitled  ;  and 
in  that  case  a  nonsuit  was  to  be  entered. 

Williams  Serjt.  in  support  of  the  verdict.  The  doctrine  of 
cross  remainders  has  of  late  years  undergone  considerable 
changes.  Mr.  Coni/ers,  who  argued  the  case  of  Cook  v,  Gerrard, 
1  Saund,  185,  contended,  that  in  the  case  of  Gilbert  v.  Witty, 
Cro.  Jac.  655.  the  Court  was  compelled  by  necessity  to  construe  [  236  ] 
that  the  wife  should  immediately  after  the  death  of  the  two  sons 
take  the  messuages  devised  to  them,  because  the  Judges  cotdd 
not  make  cross  remainders  among  three ;  and  that  for  that  reason 
alone  they  had  determined  that  the  wife  should  take  immedi- 
ately after  the  death  of  the  sons,  because  there  was  no  other  to 
take.  ~  Lea  C.  J.  thought  otherwise,  because  the  question'  arose 
on  a  will,  and  it  was  not  the  testaiot's  intent  to  prefer  the  feme  as 
long  as  he  had  issue  of  his  body.  This  intent  appeared  by  the 
word  all :  the  words  of  the  devise  being  these  :  that  if  all  his 
said  children  should  depart  this  life  without  issue,  then  his  mes- 
snages  should  remain  and  be  to  Margery  his  wife  and  her  heirs. 
Bat  the  Court,  notwithstanding,  resolved  upon  consideration, 
that  it  could  not  be  a  cross  remainder.  And  the  law  was  the 
same  in  Lord  Hale's  time,  who  says,  iulVent.  224.  Cole  v.  LtV 
ingstone,  that  the  law  will  not  presume  cross  remainders  even 
between  two,  in  the  case  of  a  deed,  nor  even  in  a  will,  unless 
the  limitation  over  be,  if  they  die  without  issue  of  their  bodies, 
vel  alterius  eorum.  The  case  of  Comber  v.  Hill,  2  Str,  969.  S.  C. 
Cas.temp.Hardnicke,  22.  is  not,  in  its  circumstances,  distin- 
gnishable  from  this.  Lord  Hardwicke  there  thought,  that  where 
remainders  were  to  two,  and  the  heirs  of  their  respective  bodies, 

cross 
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1 80S.  cross  remainders  were  not  to  be  implied.  He  was  of  opinion, 
that  in  the  devise  over  in  default  of  such  issae,  the  word  such 
might  very  well  refer  to  the  word  respective.  And  the  same  doc- 
trine was  afterwards  implicitly  adopted  in  2  Str,  996.  Williams 
Y.  Brovvn.  What  was  said  in  the  last-mentioned  case  by  Lord 
Hardwicke,  seems  to  be  questioned  by  the  Court  of  King*8 
Bench  in  the  subsequent  case  of  Wright  v.  Holford,  Cowp.  31.; 
but  there  the  word  respective  was  not  used  :  the  devise  was  to 
the  use  of  all  and  every  the  daughter  and  daughters,  and  to  the 
heirs  of  their  body  and  bodies,  and  in  default  of  such  issue^  tbea 
[  237  ]  over.  Here  the  devise  is  to  all  the  daughters,  by  name,  and  to 
the  heirs  of  their  bodies  respectivelj/.  It  would  be  vain  to  criti- 
cise the  doctrine  supposed  to  have  been  settled  by  the  cases  of 
Atherton  v.  Pye,  4  T.  JK.  710.  Phipard  v.  Mansfield^  Cowp.  797. 
and  Pery  v.  White,  Cowp.  777.  But  the  courts  seem  since  to 
have  thought  that  they  had  gone  rather  too  far  :  for  in  the  case 
of  Doe  on  tlie  Demise  of  Cock  v.  Cowper,  1  East,  229.  the  Court 
of  King's  Bench  very  properly  adjudged  that  there  no  cross'  re- 
mainders were  to  be  implied :  and  it  might  be  thought  that  tbe 
antient  rule  of  law  had  been  restored,  were  it  not  for  the  subse- 
quent case  of  Watson  v.  Foxon,  2  East,  36.  which  must  be  ad-, 
mitted  to  be  fully  as  strong  as  the  present  case.  In  the  c^e  \o{ 
Doe  V.  Cowper  Lord  Kenyon  C.  J.  recognized  the  authority  pf 
Gomher  v.  Hill,  ^ni.  Lawrence  J.  said,  "  it  is  a  settled  rule  that 

cross  remainders  shall  not  be  implied  between  more  than  two, 

unless  such  appears  upon  the  face  of  the  will  to  have  been  the 
''  intention  of  the  testator."  [Lawrence  J.  Is  that  any  thing 
more  than  a  declaration  that  the  Court  must  try  to  find  out  what 
the  testator  meant  ?]  In  the  case  of  Watson  v.  Fojon  cross  re- 
mainders were  implied,  notwithstanding  the  word  respective  was 
used  ;  and  Lawrence  J.  cited  the  case  of  Doe  v.  BurviUe,2  East, 
47.  n.  The  present  case,  it  must  be  admitted,  is  not  distin- 
guishable from  that  of  Watson  v.  Faxon.  If  the  word  req^ective, 
on  which  Lord  Hardwick  so  much  relied,  is  of  bo  weight,  the 
point  cannot  be  argued ;  and  if  tbe  modern  cases  are  to  be  sup- 
ported^ tbe  verdict  cannot  standi 

Lens  Serjt.  co/t/ra  was  stopped  by  the  Court. 

Mansfield  Ch.  S.     It  has  been  truly  said,  that  the  antieut 
doctrine  on  this  subject  has  been  broken  in  upon ;  but  it  is  won- 
derful how  it  ever  became  established.     The  method  to  bring. 
[  238  ]     the  estate  all  together,  is  to  imply  cross  remainders.     Here 
the  testatrix  devises  her  moiety  of  her  several  manors  and 

lands. 
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lands,  and  all  her  moiety  of  her  tithes,  8cc.,  treating  it  as  one 
entire  subject  of  devise,  to  her  husband  in  the  first  place.  She 
then  adds  several  devises  over,  and  in  ea.ch  of  them  she 
stadioosly  describes  her  estate  by  the  most  collective  and  com- 
prehensive terms,  and  devises  all  that  she  had  before  devised, 
to  her  sons,  and  their  sons,  and  their  daughters,  in  succession. 
Afterwards,  in  default  of  such  issue,  she  gives  the  same  moiety 
to  her  three  daughters,  and  the  heirs  of  their  bodies,  as  tenants 
10  common,  and  not  as  joint  tenants  ;  and  in  default  of  such 
issue,  (not  thereby  meaning  her  daughters,  for  to  them  she 
gave  estates  respectively,  but  the  heirs  of  their  bodies)  she 
gives  the  same  to  her  own  right  heirs.  What  was  the  same! 
It  is  evident  from  every  preceding  devise,  tiiat  the  same  was 
the  whole.  She  had  in  no  part  of  her  will  disposed  of  less  than 
the  whole.  It  is  plain  then  that  it  was  not  her  intention,  that  a 
part  should  go  to  her  heir  at  law,  but  the  whole :  she  has  given 
liim  nothing,  unless  the  issue  all  her  daughters  should  fail,  when 
the  heir  at  law  was  to  take  any  thing,  he  was  to  take  the  whole 
estate.  Much  stress  has  been  laid  on  the  word  respectively  by 
Judges  of  great  name.  How  the  use  of  that  word  could  make 
any  difference  in  construing  the  meaning  of  the  testator,  it  i« 
di£BcoIt  to  discover;  for  if  the  word  is  omitted,  the  sense  conti'^ 
nuea  the  same:  a  devise  to  two  as  tenants  in  common,  and  to 
the  heirs  of  their  bodies,  must  necessarily  mean,  to  the  heirs  of 
theiv  respective  bodies.  And  yet  the  case  of  Phiphard  y.  Mam^ 
Jieldp  at  the  time  when  it  was  adjudged,  was  considered  by  many 
lawyers  as  a  very  strong  determination. 

Hbath  J.    I  am  for  adhering  to  the  modem  decisions,  as 
being  most  agreeable  to  reason  and  good  sense.    Great  uncer- 
tainty would  be  introduced  by  overturning  them ;  and  it  is  of     r  239  ] 
the  utmost  importance  that  the  rules  of  law  affecting  the  dispo- 
sition of  real  property  should  be  known  and  certain. 

Lawrence  J.  Lord  Kenyan  in  the  case  of  Watson  v.  Foxon, 
and  Lord  Mansfield  in  that  of  Wright  v.  Holford,  declared  that 
they  could  not  understand  what  Lord  Hardwicke  meant  by  re- 
lying  on  the  word  respective.  In  the  case  of  Roe  v.  Clayton, 
6  East,  628.  which  has  not  been  cited,  the  word  respective 
was  not  introduced  into  the  devise,  but  the  Court  determined 
that  cross  remainders  were  created,  principally  on  account  of 
this  circumstance,  that  it  was  a  devise  of  all  the  testator^s' 
estate.  They  collected  from  this,  that  it  was  the  testator^s 
design  that  it  should  all  go  over  together.    In  the  present  case 
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Ibe  testatrix,  by  referring  so  frequently  to  the  same  moiety,  and 
using  that  phrase  throughout  the  wiU,  shews  that  she  meant 
nothing  to  go  orer,  unless  all  went.  The  whole  was  to  pass  to 
her  heirs  together.  It  therefore  must  have  been  the  intention 
of  the  testatrix,  to  create  cross  remainders,  for  she  could  not 
otherwise  effectuate  her  object.  As  to  the  word  respectively, 
the  cases  which  have  founded  themselves  on  the  distinction  of 
that  expression  must  now  be  considered  as  having  been  over- 
ruled.  What  Lord  Kenyan  said  in  the  case  of  Watson  v.  Foxoif, 
merely  amounted  to  this,  that  the  only  thing  necessary  in  order 
to  imply  cross  remainders  was  to  ascertain  the  intention  of  th^ 
testator ;  no  technical  words  are  required. 

Chambre  J.  I  am  of  the  same  opinion.  I  wonder,  as  mj 
Lord  does,  how  the  old  doctrine  ever  became  established. 
The  oldest  case  is  that  in  Dyer,  303.  b.,  and  there,  no  dift- 
onlty  was  found  in  giving  cross  remainders  by  implicatiott 
amoikg  five ;  that  was  not  a  stronger  case  Hban  this.  It  was  ne- 
cessalry  there,  in  order  to  effeetuate  the  testator's  apparent  io^ 
tent>  that  all  the  tenants  in  tail  should  take  by  cross  remainderir. 
So  here,  the  testatrix  devises  over  the  remainder  of  all  her 
moietiesfXo  her  daughters  as  tenants  in  common,  and  the  hehrs  of 
their  bodies :  she  then  gives  the  same  to  her  right  heirs ;  but  it 
is  impossible  that  the  whole  should  at  once  go  over  to  her  heir, 
without  either  devesting  estates  which  are  in  esse,  or  supposing 
what  is- almost  impossible,  that  all  the  tenants  in  tail  should  die 
at  one  moment.  Therefore  cross  remainders  must  be  impliei| 
here. 

Let  ihepostia  be  delivered  to  the  defendant. 

'   I*- 
,  •  .     ■  ■    i« 
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Fbnnings  and  Others  v.  Lord  Grerville.  ^j^  ^^ 

*  I  TROVER  for  a  whale,  the  half  of  a  whale  and  certain  qaan-  One  tenant  in 
titles  of  whale  flesh  blubber,  oil,  spermaceti,    and  whale  chXualfn!,! 
l)ODe.     Upon  the  trial  of  this  caose  at  GuildhaU,  before  Mans-  taminudn  tru- 
^^dd  C.  J.,  at  the  Sittings  after  last  Michaelmas  term,  it  ap-  I^i,Mt  bU 
jpeared  that  the  plaintiffs  were  the  owners  of  the  William  JFew-  comi>amon,u«- 
9ffMg,  and  the  defendants  owners  of  the  Caerwent,  both  being  have  so  dia- 
ships  emplpyed  in  the  summer  of  the  year  1805,  in  the  Southren  ^^^^\^\'  ** 
"vbale  fishery,  among  the  Gallipagos  islands.     While  Luce^  the  imposaiUe  that 
'^^ptain  of  the  plaintiff's  ship,  was  engaged  in  killing  a  whale,  lil^d '"ver 
&e  fltmck  another,  one  of  a  shoal,  with  a  harpoon  made  fast  by  ^^  ^^  "*^ 
^  short  line  or  warp  to  a  small  buoy  called  a  droug.     The  wound      The  conv«r- 
2»rodaced  the  usual  effect  of  this  weapon,  it  retarded  the  pro-  «on  of  •<*«*- 
^638  of  tlie  fish  by  causing  it  to  struggle  with  the  harpoon  for  iu  common  to 
oa  considerable  time,  while  its  companions  escaped  into  the  of-  pro6ublc*apl*^ 
^Og ;  and  tlie  droug  floating  on  the  water  marked  its  course,  so  plicatMn, 
^at  it  was  with  the  more  certainty  'pursued  by  Jniliony,  the  chan^  the 
master  of  the  Caement,  who,  in  consequence  of  a  signal  made  ^^  ^f  the 
to  him  by  Xnce,  followed  the  fish,  and  killed  it.     He  extracted  not  such  a  dc- 
from  it  the  oil  and  other  valuable  matter,  but  rendered  no  part  th^gubVc^^ 
«f  it  to  the  plaintiffs.     Numerous  witnesses  deposed,  that  a  matter,  a«  ta 
custom  had  universally  prevailed  in  these  seas,  from  the  origin  piSntiffVrom 
-of  the  fishery,  until  within  a  few  years  past,  that  the  party  who  ^^l^'ng  *nd 
fir^t  struck  the  fish  with  the  droug  should  receive  one  half  of  it  altered  sute; 
from  the  party  who  killed  it.     But  it  appeared  by  the  testimony  ****^'*^""  '^  , 

,,        ,.  t         n  n  creates  no  nglit 

of  the  defendants  witnesses,  that  for  a  few  years  past,  since  of  action. 
1792,  many  captains  of  the  ships  employed  among  the  Gallipa"  gj^^^^ 
^os  islands,  among  others,  one  American,  had  usually  agreed  *^^^  o^  ^« 

persons  en- 
ga^d  in  a 
trade,  has  established  certain  rules  for  the  conduct  of  that  trade,  it  b  not  competent  for  any  number  of 
individuals  to  promulgate  a  contrary  reguiatiun. 

And  though  they  may  agree  amongst  themselves  to  adopt  new  rules,  they  cannot  thereby 
deprive  one  who  has  not  assented  to  their  compact,  of  the  benefit  of  the  old  rules,  as  against  them- 
selves. 

Though  it  be  a  trade  recently  established. 
^  Mdro  especially  if  the  trade,  and  the  custom,  be  of  such  a  nature,  that  the  subjects  of  several  na- 
dons  partake  in  the  trade,  and  arc  governed  by  the  custom. 

fiy  the  custom  of  the  whale  fishery  among  tlie  Gdlipagot  islands,  he  who  strikes  a  whale  with  a 
kiose  harpoon  is  entitled  to  receive  half  the  produce  from  him  who  kills  iL 

By  the  custom  of  the  Greenland  whalo  fishery,  unless  he  who  first  strikes  a  fish,  continues 
his  dominion  unlill  he  has  reduced  it  into  posH'uion,  jiny  other  person  who  kills  it  acquires  the  entire 
property. 

tliat  •[  242  ] 
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1808.       that  the  striking  a  fish  with  a  drong  should  not  entitle  the  striker 

y       "     to  a  share.    In  the  year  1805,  Jnthony,  with  five  or  six  EngUsh 

^^  captains^  of  whom  Luce  was  not  one,  had,  upon  their  arrival 

Ld.  Gren*  at  the  fishing  station,  acceded  to  these  terms.    The  defendant's 

viLLE.      coansel  contended  that  the  plaintiff  must  be  nonsuited,  becanse^ 

according  to  his  own  claim,  he  was  tenant  in  common  with  the 

defendant :  bnt  on  account  of  the  testimony  of  one  witness, 

who  stated  that  the  person  who  first  struck  the  fish  was  entitled 

to  the  whole,  rendering  half  to  the  party  who  killed  it,  the 

Chief  Justice  left  the  case  to  the  jury,  who  found  that  by  the. 

custom  the  plaintiff  was  entitled  to  half  the  fish  and  gave  him 

in  damages  the  value  of  a  moiety. 

Shepherd  Serjt.,  had  in  a  former  term  obtained  a  rule  nisi  for 
a  new  trial,  upon  the  ground  that  either  this  was  not  such  a 
custom  of  a  particular  trade  as  to  be  binding  in  law,  or,  if  there 
had  ever  been  such  a  custom,  the  verdict  was  contrary  to  the 
evidence  of  the  present  practice  of  the  fishery;  and  the  dis* 
sent  of  the  captains  now  frequenting  those  seas  remitted  all  the 
parties  to  their  common  law  right ;  which  was,  that  possession 
alone  confers  property  in  animals  fera  natura,  and  that  the 
{  243  ]  striking  with  a  missile  weapon  gives  no  property  in  them  ;  it 
was  atso  within  the  scope  of  his  rule  to  set  aside  the  verdict^ 
and  to  enter  a  nonsuit,  upon  the  ground  that  the  parties  being 
tenants  in  common  the  action  could  not  be  maintained. 

Best  and  Williams  Seijts.  in  shewing  cause  against  the  new 
trial,  contended,  that  there  was  evidence  of  a  general  custom 
established  in  this  trade,  sufficient  to  make  it  obligatory  upon 
all  %ho  frequented  that  fishery.  In  the  Greenland  trade  the 
custom  indeed  is  the  reverse.  There  the  question  is,  whether 
the  whale  is  a  fast  fish  or  a  loose  fish  ;  unless  the  harpoon  is  in 
the  whale,  the  whale  fast  to  the  towing  linCi  and  the  towing 
line  attached  to  the  boat,  the  first  harpooner  has  no  right ;  the 
taker  always  has  the  whale  (a).     But  although  that  practice 

differs 

(rt)  ForA;  Lent  assizes,  1788.   Thursday,  March  13, 

LiTTLEDALE  and  Others  r.  Scaith  and  Others, 

IN  an  action  of  trover  for  a  harpooner  of  the  defendant's,  the 
whale,  which  had  been  struck  counsel  on  both  sides,  and  all  the 
first  by  an  harpooner  of  the  plain-  parties  concerned,  agreed  the  law 
tiff's  ship,  and  afterwards  by  an     to  be,  both  by  the  custom  of  Green- 

Umdp 
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<3iffers  from  the  law  established  in  these  islands,  the  nmnerons       1808. 
^^ases  which  have  been  decided  on  the  custom  of  the  Greettland   ^ 
fishery  snf&cienlly  shew  that  ttie  local  rale  is  binding  within  its  ^^ 

own  limits.    Altfaoagh  this  custom  is  not  so  old  as  the  common  Ld,  Grev- 
laWy  yet  it  is  as  old  as  the  trade  itself,  and  it  is  equally  binding      -villb. 
'wriih  the  comparatively  modern  custom  of  merchants,  which 
postpones  the  payment  of  a  bill  of  exchange  daring  the  three 
days    of  grace.    This  fishery  is  not  confined  to  the  English ; 
the  French,  Americans,  and  many  other  nations  partake  in  it. 
As  the  law  which  regulates  it,  afiecis  the  subjects  of  so  many 
different  nations,  it  may  become  a  matter  of  treaty,  or  a  cause 
of  warfare,  between  their  respective  governments  :  and  though, 
like  many  other  customs  of  trade,  it  had  its  commencement  in 
the  practice  of  a  few,  it  is  not  now  to  be  altered  by  any  other 
than  the  supreme  authority.    It  is  not,  therefore,  competent 
for  five  or  six  Englishmen  to  legislate  for  all  their  fellow  sub- 
jects, and  even  for  all  the  world.     Even  if  it  had  happened 
that  those  persons  and  the  plaintiff  were  all  who  fished  there  in 
that  season,  what  case  is  there  except  that  of  a  corporation,  so 
constituted  by  law,  where  the  act  of  a  majority  can  bind  t)ie 
minority  ?    But,  farther,  the  very  evidence  of  an  agreement 
to  supersede  the  custom,  proves   the  continuance  of  it;  and 
the  utmost  that  the  defendant  can  urge,  is,  that  there  was  con- 
flicting testimony  as  to  any  conventional  alteration  of  the  law, 
npon  which  the  jury,  whose  proper  province  it  is,  have  expressly 
decided ;  that  the  old  custom  of  the  trade  still  continues.    It  is 
immaterial  whether  this  be  called  an  universal  agreement  in 
the  trade,  or  an  usage,  or  a  custom.    In  a  recent  case,  Ans^ 
comb  V.  Shore,  post.  3G1.  Heath  J.  said,  ^^  It  is  not  because  a 


fin4f  and  as  settled  by  former  de- 
terminations at  Guildhall,  London, 
as  follows. 

While  the  harpoou  remains  in 
the  fish,  and  the  line  continues 
attached  to  it,  and  also  continues 
in  the  power  or  management  of  the 
strif^er,  tb^  whale  is  a  fast  fish  :  and 
though  during  that  time  struck  by 
a  jbaf  poo;ier  of  another  ship,  and 
th<;(Hg^h  ^he  afterwards  breaks  from 
th«  first  harpoon,  but  continues  fast 


to  the  second,  the  second  harpoon 
is  called  a  friendly  harpoon,  and 
tlie  fish  is  the  property  of  the  first 
striker,  and  of  him  alone.  But  if 
the  first  harpoon  or  line  breaks, 
or.  the  line  attached  to  the  har- 
poon is  not'  in  the  power  of  the 
striker,  the  fish  is  a  loose  fifth, 
and  will  become  the  property  of 
any  other  person  who  strikes  and 
obtains  it. 

a  witness 
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^  witness  calls  a  tfaingaright  ora'cnstom,  tKatjapkrty  is  thfere- 

Ffnvivos  ^^^  ^^  ^^  deprived  of  the  benefit  of  his  testimony :  the  qa^-^ 
V.  tion  is,  What,  in  substance,  does  he  prove  ?*'  If  it  be  neeibP 
L<J.  Gaek-  ^yj  to  consider  this  practice  as  id  the  natnre  of  a  law,  ii  ipok* 
sesses  the  qaality  so  essential  to  that  character,  of  being  faigMy 
reasonable;  for  all  the  witnesses  agreed,'  that  be  who  strikdi'li 
[  245  ]  whale  with  a  droug  most  materially  contributes  to  the  taking  ItJ 
But  it  is  not  necessary  to  shew  this ;  for  if  it  be  considered  Biim 
agreement,  there  is  clear  evidence  that  it  has  been  aniversnly 
adopted  in  the  trade:  it  must  therefore  remain  in  force,  niilesft 
it  is  proved  that  a  subsequent  agreement,  superseding  it,'  had 
boea  adopted  by  the  plaintiff:  but  as  he  was  not  a  party  to  'ttie 
agreement  of  the  few  other  adventurers,  his  rights  cannot  1M 
effected  by  it.  As  to  the  second  point,  they  contended,  that  th^ 
cutting  up  the  whale  and  expressing  the  oil  was  such  a  destitab^ 
tion  of  the  subject-matter  of  the  tenancy  in  common,  as  wodM 
enable  one  tenant  to  maintain  trover  against  his  eompanliJii^ 
and  in  support  of  this  proposition,  they  cited  Bamardi8iofi&  fi 
Chapman,  Bull.  N,  P.  34.,  where  a  ship  was  sent  to  the  tVia 
Indies,  and  lost  in  a  storm,  and  the  question  whether  thisiteft 
not  a  destruction  by  the  defendant,  was  left  by  Lord  Jiif»g  C  /. 
to  the  jury,  who  found  that  it  was.  But  the  destruction  of  IIk 
subject-matter  is  only  by  way  of  example  :  the  principle  upctti 
which  it  is  held  that  one  tenant  in  common  cannot  sue  his  co*t<^ 
nant,  is,  that  he  has  another  remedy,  namely,  his  right  to  take 
and  use  the  chattel  at  all  times  when  not  actually  occupied  b) 
the  other;  but  this  right  ceases,  and  he  can  no  longer  take  H, 
and  consequently  his  right  of  action  commences  if  the  subject" 
matter  be  either  destroyed  or  changed.  Though  one  tenantii 
common  may  take  the  olives,  wheat,  or  grapes,  which  arc  in  com- 
mon, he  cannot  take  tlie  oil,  flour,  or  wine,  which  his  6oinpft» 
nion  has  expressed  iVom  them,  for  their  nature  is  altered.  '80 
if  grain  is  taken  and  made  into  malt,  *  money  into  a  cap,  4tr% 
cup  into  money,  they  cannot  be  re-taken.  Bro,  Ab.  161/  i. 
Froptrty,  23.  If  two  tenants  in  common  be  of  a  dove  hoRM^ 
and  one  destroy  the  old  doves,  by  which  the  flight  is  whollylosi; 
the  other  shall  have  trespass.  And  so  of  a  park,  if  he  destie^f 
all  the  deer,  1  Co.  LiH.  200.  a.  In  8  T.  12. 145.  Marh/m^. 
[  246  ]  Knol/ys,  where  a  tenant  in  common  brought  case  in  the  natire 
of  waste  against  his  companion  for  cutting  down  trees,  Eiord 
Kenyan  C.  J.  laid  it  down  as  law,  that  if  one  tenant  in  commoti 
misuse  that  which  he  Las  in  common  with  auotlier,  he  is  answer' 
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able  to  the  other  in  an  action^  as  for  a  misfeasance.    The  plain-        1808. 
liff  in  this  case  is  enlitled  to  the  possession  of  llie  whale  in    p 


rciV,  either  to  the  whole^  or  part :  if  to  the  whole,  the  de-  ^^^ 

fondant  was  gnilty  of  a  tortious  conversion  in  cutting  it  up  and  Ld.  G&en- 
uMng  it  as  his  own  ;  if  to  a  part  only,  the  defendant  having  put.      yiu.iK'  ' 
%t,  out  of  the  plaintiff's  power  to  take  possession  of  it  in  its  ori^ 
^inal  state,  the  right  of  action  accrues. 

Shepherd,  contrd,  was  stopped  by  the  Court. 
Mansfield  Ch.  J.    There  is  no  pretence  to  say  that  tLe 
onstom  proved  was  suoh  that  the  owner  of  the  droup^  should 
bave  the  whole  whale  subject  to  the  claim  of  the  taker  for  a 
moiety  of  the  proceeds;  and  it  would  be  very  inconvenient  if  it 
^were  so ;  for  the  fish  might  often  be  killed  at  a  great  distance 
from  the  vessel  of  the  former.    This  is  an  action  of  trover^ 
founded  on  the  defendant's  taking  the  plaintiff's  property,  and 
converting  it  to  his  own  use.    According  to  the  custom  proved 
for  the  plaintiff,  the  fish  belongs  to  the  two  parties,  and  they 
are  tenants  in  common  of  the  whale.     It  is  admitted  that  the    , 
toking  by  the  defendant,  and  his  refusal  to  deliver,  is  no  mis- 
feasance in  a  tenant  in  common,  aud  does  not  give  a  right  of 
^etioQ:  can  it  then  be  contended,  that  although  he  has  a  right 
^  keep  the  whale,  he  has  not  a  right  to  apply  it  to  the  only 
pnrpose  which  can  make  it  profitable  to  the  owners  ?     lie  must 
of  necessity  have  a  right  to  do  that  which  is  requisite  for  the 
preaervation  of  the  chattel;  otherwise  it  becomes  good  for  no- 
^'<>g.    I  can  understand  why  his  destroying  that  which  belongs 
^  his  companion  should  give  a  right  of  action,  but  I  cannot      [  247  ] 
SQQ  ^]|j  Jiig  preserving  it  should  have  the  same  effect.    If  the 
^Uioritiet  cited  from  Brook  were  applicable  here,  (which  they 
ve  not,  as  he  is  speaking  only  of  sole  property,)  it  would  fol- 
.^»  that  if  two  millers  are  partners,  as  soon  as  one  of  them 
S>^Ods  wheat,  he  makes  it  his  sole  property.    But  the  tenants  in 
^^K&moB  of  the  wheat  must  be  tenants  in  common  of  the  flour.  '^ 

^^4  so  the  tenants  in  common  in  this  whale,  must  be  tenants  in 
cof^m^  in  the  produce,  after  it  is  converted  into  oil.     The 
^^^^^  decided  by  Lord  King  proceeded  upon  the  principle  that 
™^^e  was  a  destruction  of  the  subject  matter ;  and  upon  thai 
^^Uttd  it  was  held  that  the  action  might  be  maintained.     It 
^^^mid  be  difficult  for  the  defendant  to  get  rid  of  the  merits  of 
^^^    plaintiff's  case,  though  a  considerable  degree  of  doubt  might 
^    created  by  the  change  of  practice  in  the  trade  ;  but  it  is  an- 
^^^^«ssary  to  decide  that  question. 

oL.  I.  O  Heath  J. 


SHUT  CASES  IN  BASTEB  TERM 

IMS.  ,  He^TjI  h    lawk  i)f:  the  sftBietQpiuioav    It  is  admUted  4liat 

~l     Irikerefiif^lliO  df^Iiver,  a^^in  ibis  case  do  eTideoce  of  a  tortious 

^  oofiVersiopv. ; .  Ifl>  thtive  then  om  &ubsequent  tortioas  oonvenioB  ? 

Ld.jGfet.tii-  TUel^wia  WflXliidiio-wa  in\  Martin  Y.  Knowllys^  that  a  tanaot 

.T1DJ.E.      |ii.co|p9JiaoD  maymake  any  &ir  profit  of  the  chattel,.  buLjf  lie 

-   ^''''  m/akes  aa  improper  ase  of  the  ^property,  it  is  aotionable.  I'l  la 

tbi4  fiSise  libera  is  another  [remedy  ;•  and  the  pkuntiffmajr'fNir- 

sue  it.  /  .if  t>i 

Lawrence  J.  I  am  of  the  same  opinion.  I  coUect^£Mn 
his  liQxdsbip'p. notes,  that  he  who  struck  with  the  drodgi  i»4B% 
titled  to  half;  as  son^e  witnesses  say%  to  half  the  oil ;,  as^oUHtai, 
to  half  the  blubber;  and  since  there  is  a  tenancy  mcmomtmf 
one  tenant  isannot  sue  the  other.  But  .it  is  said»  if  Aeieofe 
party  is  entitled  ^t  the  time  the  whale  is  killed,  the  other/  ic^iK 
not  change  the  form  of  the  property ,  though  it  tends  to  {treaoBve 
[  S48  ]  the  thing  itself:  and  that  the  changing  is  a  tortious  conyeraiiHR 
but  no  ease  has  been  cited  whieh  warrants  this  positiom  'i^BIk 
only  case  of  trover  brought  by  a  tenant  in  common,  ialUt 
which  was  tried  before  Lord  King,  where  the  jury  fcmnA  that 
the  defendant  had  destroyed  the  property.  But  that  is  not  the 
case  here.  The  whale  is  killed  at  sea ;  and  the  only  thing  to 
be  done  with  it,  is,  to  convert  it  into  oil.  The  defendant  has 
done  that  which  is  for  the  benefit  of  all  parties.  They  are 
tenants  in  common  of  the  produce,  just  as  they  are  of  the  whale, 
^   ,  ^  .  and  consequently  the  action  is  not  maintainable. 

Chambre  J.  I  should  have  been  very  unwilling  to^n^Ht^ 
new  trial,  if  the  only  question  had  been  on  the  custonu  llicrc 
must  of  necessity  be  a  custom  in  these  things  to  govern  the  juib- 
jects  of  England  as  well  amongst  themselves,  as  in  their  inhsr 
course  with  the  subjects  of  other  countries.  The  usage 
Greenland  is  held  to  be  obligatory  not  only  as  between  Bnl 
subjects,  but  as  between  them  and  all  other  nations.  JLwh 
member  the  first  case  upon  that  usage,  which  was  tri^  be^rc 
Lord  Mansfield,  who  was  clear,  that  every  person  was  boimq 
by  it,  and  said,  that  were  it  not  for  such  a  custom,,  there  musj 
be  a  sort  of  warfare  perpetually  subsisting  between  the  sulveil' 
turers  ;*  and  he  held  it  strongly  binding,  from  the  cijrgumstencd 
of  its  iextending  to  different  nations.  The  same  necessity  nrasi 
prevail  in  the  South  Seas,  although  the  fishery  has  not  b^en  .sc 
long  in  use,  in  order  to  regulate  our  intercourse  "wijlh^  ^< 
French^  Americans,  and  others  who  resort  thither.  A  few  per 
J   ..p  sons  may  by  compact  among  themselves  for  a  particular  season 

renounce 
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renoonce  any  advantages,  and  ftnbjeot  them^elies  to  any  dUad-       ^^^S- 
vantages  that  they  please  ;  and  tliis  would  bind  all  those  who   p^ujuj^^g 
assent  to  it :  bat  Luce  was  tio  )>arty  to  this  compact.     Upon  t?. 

tbe  second  point  I  entertain  no  doubt.    The  demand  which  is   Ld.Gusir- 
Mj^posed  to  have  been  made  by  ♦the  plaintiff,  for  an  actnai  divi-    ^r^kii^'^ 
Am  was  not  proved ;  and  if  snch  a  demand  had  been  made,  an  in-      '-  ^ 

stantaneons  division  was  impracticable,  on  account  of  the  bulk  of 
die  animal.  The  practice  in  the  fishery  is  to  preserve  that  which  is 
ndaable,  and  throw  away  that  which  is  useless :  for  which  pur- 
pose it  is  necessary  first  to  cut  up  the  fish.  There  are  cases 
establish  the  principle  that  one  tenant  in  comttion  cannot 
fmr  a  chattel  in  trover  against  his  companion,  without 
firetfii^ving  a  destruction  of  the  chattel,  or  something  that  is 
eqoivalmt  to  it.  There  must  be  that  which  amoonts,  as  it 
^ms^-  tp-an  ouster,  so  tiiot  a  tenant  in  common  who  oomanits  it, 
oamBst  "account.  Nothing  of  that  sort  subsists  here.  There 
sritt^many  tolder  cases  than  those  which  have  been  cited,  but 
lUre'ianonein  whioban  action  has  been  maintained  without 
pvbof  nf  a  deatmction. 
:'i    >    V  Rule  absolute  to  enter  a  nonsuit. 


.       ( 


Cohen  v.  Hinckley.  jMaysi. 

^i'^JWS  action  was  brought  upon  a  policy  of  insurance,  oflected  The  saiting 
'*''  oq  the  siiip  Union,  from  London  to  Qticiec,  with  liberty  to  "^^^^^"^^ 
soek,' join/ and  exchange  convoy^  and  under  astipulation  to  thesut43 
jnemiii  five  ponnds  percent  if  she  idiould  sail  with  convoy  bound  is^'aasu^   ' 
lo  43^&ec,  Halifax f  or  Newfoundland,  and  arrive.    Upon ,  th^  "^^  conToy   . 
at  Guildhall,  hefore  Mansfield  C  J.  at  the  Sittings  after   ^ititnot 
tfiias  term  last,  it  was  proved,  that  the  ship  having  ar-  J^^^^^J^n- 
ni^vX  ^Portsmouth  on  the  24  th  oi  April,  about  ten  hours  after  Toy  appointed 
i^^HtiUbec  convoy  had  isailed  for  Falmouth,  under  orders  to  He  ^J^^  JJJ,» 
teio,;  ^  and  call  for  ships  off  that  port,  the  captain  wrote  to  the  it  may  be 
'^ftiSaaS,  who  was  the  owner,  to  come  to  Portsmouth.    He  also  the  Mtme 
(iiifj^^^'ect  iiis  ojpinion  that  he  might  possibly  be  able  to  over-  *^**"?®j^^,£ 

the  way. 
^''A-jUpeaiiMt  legally  sail  from  port  to  port  without  convoy,  anless  site  is  bound  from  port  to  port. 
Jlmpaoxoy  lia^. sailed,  a. vhip  cannot  legaJJy  endeavour  lu  overtake  it. 

*'Tbe'  nu.  45  Gto,  3.  c.  57.  does  not  avoid  policies  on  ships  sailing  without  convey,  unless  the  party 
iqtfff  sM  hi'tbe  iiiiuraAoe  was  privy  to  or  instmmentat  In  the  sailing  without  convoy. 

...  ,    J     .  03  trte  ♦[  249  ] 
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1806.       take  the  convoy  at  Falmouth.    The  plaintUT  was  soon 

^7"     [^      seen  at  Pwtsntauth.     The  vessel  was  observed  oa  the  10 

^^  Ma^  sailing  from  Portsmouth  in  company  with  many  other 

IIiKCKLEY,  amongst  which  was  a  convoy  appointed  for  i\\e   Mediterr^ 

The  Union  was  never   afterwards  heard  of.     The  JMrj* 

Sliming  that  she  sailed  with  the  Mediterranean  convoy^,  (q^ 

verdict  for  tlie  plaintiff,  subject  to  the  question,  WhetJ^ 

sailing  with  that  convoy  was  a  sufficient  couipliauce  wit^ 

staL  43  GVo.  3.  c.  57.  ?  ,/ 

Best  Serjt  having  in  Hilary  term  la^t^  obtained  a  |v) 

for  a  new  tiial,     ,  .^, 

Shepherd  and  Omlow  Serjts.  in  shewing  cause,   fifSt 

tended,  tliat  as  there  was  no  proof  that  tlvo  owner  wa3  pip 

instrumental  to  tlie  ship's  sailing  with  the  Mediterran^ai 

voy,  the  case  did  not  come  within  the  act,  and  the  verdic;! 

5tand,(£/) 

Mansi 

{a)  IN  THE  COMMON  PLF.AS  AT  LANCASTEH. 


Henderson  and  Others r.  Hinde. 


Tttc  stal.  43. 
€i,  3.  c.  S7» 

dues  not  avoid 
a  policy  oa  41k* 
ground  of  ihe 
liiiip-saUiiig 
witLiout  con- 
voy, unless  ilie 
party  interest- 
ed 111  tltciiibur- 
aiic€  WHS  privy 
to  or  iiislru- 
incntal  in  the 
sailing  without 
convoy. 


THIS  was  an  action  on  a  policy 
of  insurance  on  the  ship  Isabella^ 
with  or  without  letters  of  marque, 
on  a  voyage  at  and  from  Lix'^r- 
pool  to  BcrbicCy  the  colonics  on  the 
continent,  and  any  or  *ail  of  the 
Windward  and  Leeward  Islands, 
with  leave  to  call  at  Cork,  and  to 
seek  for  and  join  convoy,  at  or  off 
&ny  i)orts  and  places  in  the  l/nited 
Kingdom f  and  in  the  Ejiglisk  and 
Irish  Channels.  The  policy  con- 
tained a  clause  to  return  2/.  1  Of. 
per  cent,  if  the  vessel  should  sail 
with  convoy  bound  to  the  West 
Indies^  and  arrive.  The  cause 
came  on  to  be  tried  before  Wood  B. 
at  the  Lancaster  Summer  Assizes, 
1808,  when  the  jury  found  a  ver- 
dict for  the  plaintiffs,  subject  to 
ihe  opinion  of  the  (^ourt  on  the 
following  case. 


The  plaintiffs  were  own 
the  Isabella,  and  the  defend 
his  agent,  subscribed  the  ] 
Cork  sind  Falmouth  are  pla 
which  vessels  sail  from  Zdy 
to  join  convoy.  This  vessel 
unarmed,  sailed  from  Lti 
(or  BerbicCy  on  the  ipth  ^ 
October  1806,  with  intent  t 
convoy  at  Cork,  to  which 
the  plaintiffs  directed  hoc  I 
ceed  for  that  purpose  and 
sail  without  convoy  ;  but  tbc; 
.  and  weather  proving  unfavo.i 
she  was  compelled  to  put  ihj 
mouth,  where  she  arrived 
7lluof  November,  A  »qi 
of  vessels,  bpund  for  Buen&s, 
but  of  which  the  destin^ti« 
not  then  publicly  knowiji,  i 
that  time  about  to  sail  fro; 
mouth,  under  thr  convoy  o\ 
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MAWSPfELD  C  J.  and  Lawrence  J.  were  clear  that  the       1^8- 
point  reserved  at  the  trial  eonld  not  have  arisen,  nor  could  the      q^^^ 
jury  have  fonnd  the  verdict  which  they  gave,  unless  they  had  ,, 

ftpdt  been  folly  satisfied  that  the  plaintiff  was  instrnniental  to  the  HiNCKLttT. 
t^se)  ^ilin^  with  the  Mediterranean  convoy.     If  that  was  not 
sdpj^osed,  their  was  nothing  to  be  considered  on  Iho  act  of  par- 
lUmi^nt. 

"•  Hie  connsel  for  the  plaintiff  then  contended,  that  the  sailing 

with  any  convoy  which  was  hound  on  the  same  voyage  for  a 

considerable  part  of  the  distance,  was  suRicient:  and  insisted 

OB  the  inconvenience  to  the  commerce  of  the  conntry,  which 

K^Id  follow  from  any  other  construction  ;  since  to  many  parts 

of  tiie  globe,  convoys  were  appointed  only  once  or  twice  in  a 

year,  tfaongh  numerous  opportonities  might  offer  of  joining  a 

canyoy,  which  would  protect  the  vessel  for  a  great  part  of  the 

distance.     The  Mediterranean  convoy  would  protect  this  vessel 

as  far  as  the  Azores.    Even  in  tlie  slricicr  case  of  a  warranty  to 

sail  with  convoy,  the  warranty  was  satisfied  by  sailing  with  a 

cjonvoy  to  such  latitudes  to  which  convoy  is  usually  appointed, 

tUough  short  of  the  whole  distance.     As  this  was  .a  highly  penal 

^Latute,  nothing  was  to   be  presumed  against  tlic  plaintiff,  and 

*t.  did  not  appear  that  the  Mediterranean  convoy  had  not  orders 

protect  tliis  vessel.     The  act  contains  two  most  material  ex- 


ships  of  war.    The  master  of 
,  ^  "^tc  Isabcllit  put  himself  under  this 
l^TOtcction,    and   received   sailing 
',    ^  ristruclions    from    Captain  ^taf- 
'  ^j^orc/,  commander   of  the  Spencer 
rip  of  war,  but  without  any  place 
rendezvous     being    appointed 
^Icrcin,  in  cabo  of  separation  ;  and 
^^^iled  from  Falmouth,  under  such 
l^rotcction,   on   the  12th   of  No- 
't>cfnber.    The  Isabella  kept  com- 
"pany  with  the  squadron  till   the 
^5tb  oi  Not  ember y  when  she  un- 
avoidably, and  without   the  fault 
of  imy  body,  parted  company  from 
the  fleet,  owing  to  a  strong  gale  of 
wind; 'she  continued    to  proceed 
mi  her  voyage,  and  on  the  *^lbt  of 


December  was  taken  byt  a  Spanish 
privateer  in  latitude  10.  30.,  lon- 
gitude about  50.,  being  a  place  be- 
yond the  point  at  which  the  con- 
voys arc  usually  direct('d  to  leave 
vessels  bound  for  Bcrbice,  The 
plaintiffs  did  not  direct  the  ImhcUa 
to  sail,  nor  were  they  in  any  way 
privy  to,  or  iviStrumental  in,  caus- 
ins:  her  to  sail  frOm  Falmouth  with- 
out  convoy. 

This  case  was  argued  in  Easier 
term  I8O9,  at  Snjcanls*  Inn,  be- 
fore Lawrence  and  i^e  Blanc  Js.  by 
Littlcdale  for  the  plaintilfs,  ami 
Jas,  Clarke  for  the  defendants. 

Atfertime  taken  to  consider, 
Vostca  to  the  plaintiffs, 
coptions,: 


*-t«  i  s 
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1808.       ceptionsr'by  the  one,  vessels  are  perini  tied  to  proceed  to  join 
convoy;  by  the  other,  (Ley  are  permitted  id  ^ail  ftbm  iptirtic 


-tN-» 


«^^  port  If  a  sailing  with  the  Mediterrihean  convoy fi^fioi 
Hi|£C«LET.  ficienty  it  may  fairly  be  presumed  that  the  (Jnion  BdileA'trom 
Portsmouth  in  pursuit  of  tlie  Quebec  tonroy,  which  shei  Jtoi^i 
legally  do ;  for  if  she  might  not  pursue  the  convoy  so  long'-'lits 
there  was  any  reasonable  hope  of  overtaking  it,  neither  iU>Md 
she  have  joined  it  if  she' had  arrived  in  the  Doa^ns  just  ds  the 
convoy  had  broken  ground,  and  was  getting  under  weigh  *;  iK>i 
could  ships  come  out  of  Poole,  Plymouth,  or  Falmouth;  til^fai 
the  convoy  as  it  passed ;  and  it  is  therefore  to  be  pre^ufll^lbitt 
the  Union  was  lost  either  while  she  was  pursuing  the  QtM^N 
convoy  from  port  to  port,  or  after  she  had  joined  it  l^LawrenSltn 
observed  that  the  convoy  had  orders  to  call  for  ships  off  the 
three  ports  mentioned,  and  that  they  were  therefore  potis' of 
convoy.  ''^^ 

Best  SetjL  contri,  was  stopped  by  the  Court.  *      > 

[  258  ]  '  Manspibld  C,J.  On  the  whole  purview  of  theaii^'it 
appears  that  the  sailing  with  convoy  which  it  requires,  mastbd**a 
sailing  with  convoy  for  the  voyage,  or  for  so  long  a  part  of  file 
voyage  as  convoy  is  ever  appointed  to  go.  In  a  letter  ^iidth 
the  captain  wrote  to  the  plaintiff^  he  expressed  a  very  faint 
hope  that  he  should  meet  with  the  convoy  at  Falmouth.  But 
he  does  in  fact  sail  from  Portsmouth  to  Falmouth,  without  a 
convoy  bound  for  Quebec.  It  is  argued  that  he  may  sail  from 
port  to  port  without  convoy :  but  the  act  does  not  say  that,  tm' 
less  he  was  bound  from  port  to  port.  The  exception  in  the  Gth 
section  is,  for  vessels  bound  from  port  to  port.  The  next  argu- 
ment used  is,  that  the  captain  may  legally  endeavour  to  over* 
take  the  convoy ;  but  if  he  may  try  at  all,  why  may  not  he  ctii- 
tinue  to  try,  till  the  convoy  is  arrived  within  the  last  ten  miles, 
or  even  the  last  mile  of  the  voyage.  Such  a. construction  would 
wholly  defeat  the  purposes  of  the  act.  This  then  is  a  sailing 
contrary  to  the  act^  and  avoids  the  policy. 

Hbath  J.  I  am  of  the  same  opinion.  It  is  impossible  }0 
support  the  present  policy  of  insurance  consistently  with  thijs  act 
of  parliament  A  sailing  with  the  Mediterranean  convoy  is  not 
sufficient ;  but  indeed  it  hardly  appeared  by  the  evidence,  wl^'e- 
ther  the  ship  sailed  with  any  convoy  at  all.  She  was  seen  ;5'a3- 
ing  with  other  ships,  but  there  was  no  evidence  of  any  saitmg 
instructions  having  been  given  to  her.  It  is  said  the  vesael 
might  legally  attempt  to  overtake  the  convoy  at  Falmouth.    Bat 

it 
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it  was  a  mere  supposdtion  tbat  the  convoy  micrht  bq  tbore ;  and        1808. 

by  the  same  reasomn<r,  if  the  convoy  had  sailed  from  thence,      ^ 

she  might  porsup.U furthert  without, aiw limitation.      ,  ^  ..n^i  : 

•  X^WRBNCbJ.    ]^  ^m  of  fhe  some  opinion.    The  sanfc  coiti-  HikCtkley. 

qtjrnii^tioii  wfaj|ob.  has  prevailed  in  qo^stions  upon  poIicieis,'as  io     \,  854'^ 

thaiffifsmkipg.Qf  a3ailing  with  conyoy,  isthe  true  consii^ctiQn 

oCiI^i^y90t%    The  eqd  of  the  act  is^  to  protect  the  commerce  of 

.tbe^poonfary  against  tlie  depredations  of  the  enemy.    The  liords 

€^  il^  A^miral^y  are  the  persons  most  likely  to  know  what  sort 

ftfjp^otectiQn  will  probably  suffice'for  that  purpose,  and  to  what 

l^i^tU  paght  to  continue*     In  some  cases  it  is  not  necessary 

,|j||^^t  should  continue  for  the  whole  voyage.     But  it  is  their 

|]i^yi|Uiif9  to  regulate    this    point.     That  was   the  reasoning 

ad^^ed  by  Lord  Mansfield  in  the  case  of  Hibbert  v.  Pigou,  B. 

R^^^tterierm  23  Geo.  Q.  2  Park,  Gedit.  443.  audit  seems 

applicable  here. 

Chambre  J.    This  case  is  within  the  terms,  and  obviously 

.  wi^in^t^e  policy  of  the  act^  and  though  the  act  is  to  many  pur-  .    ..  - 

^  P9ies  ptenalj  yet  it  is  to  a  certain  degree  a  remedial  act,  directed  ' 

to  a  griiiat  object  of  public  policy,  and  we  cannot  do  it  away  on 

accooni  of  the  hardship  of  the  case. 

Rule  absolute. 


i\f.' 


•  i : 


':•«;  ' 


RoBARTS  and  Another  v.  Mason  and  Wife.  jg    ^^^ 

^f^ttB  defendants  having  been  arrested  for  a  debt  contracted,  AnattoiMj 

,     as  it  was  sworn,  by  the  wife  while  sole.  Beg/ Serjt.  had  on  J^^^b|/ 

.ai  former  day  obtained  a  rule  nisi  for  discharging  than  both  out  incurred  bj  her 

o^fthe  'custody  of  the  sheriff,  upon  entering  a  common  appear-  iii,  privii^ge. 

"aiicc,  on  an  affidavit  of  the  defendant  Mason,  which  stated  that  .f®'^!^ 

^  he  was  an  attorney  of  this  court,  and  that  he  behaved  the  be  disdMiged 

.action  was  not  commenced  on  account  of  any  debt  contracted  V!^^^^^^ 

''JUrUji    ■,     /                   ^                                                    "^     -           ,  on  mesne pci>- 

^by  Fiis  wife  while  sole,  biit  on  account  6f  some  pecuniary  imns-  ccis,ifane*ted 

^.aciiuh  between  the  plaintiffs  and  his  wife  since  her' marriage*  iJlnj.  *'  "*" 

.file  being  a  bookiseiler  and  sole  tradc^r  by  the  ctistom  of  Ijoitcf 011^  [  255  1 
,,aii3' still  dealing  willi  the  plaintiffs,  i^ho  were"  her  sepairMe 
"i^aukers,  uiider  the  same  name  which  she  bore  before  ber  lukr- 
ir^gc  yf\\h  the  dereuclant. 

Shepherd 
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''iSdS.  "  SfAqiA^rrf  Scijt/ tibW  sliewdd  caastj^against  this  rilfe:  'Wfccn 
RosXtcYs  ^^  attorney  is  sued  for  a  debt  of  his  wife,  incurred  belbrd  Wrar- 
iidgb,  hci  loses  Ms  privildg^.  Tn  every  case  wbel-e  ian  atltfrney 
is  iii^A  in  outer' droii^  lie  loses  bis  jprivflegc. '  Poio/^'tMe, 
t)yet.^7i  It  is  thie  same  whether  he  is  sued  iFor  a  debt  61*1113 
wife  aidbriied  before  marriage/ or  whether  he  permits  her' ''£fter 
marriage  to  trade  under  another  name  than  his  own,  and  id6hr 
debts  as  a/eme  so/^.  -''^ 

Best  Seijt.  in  support  of  the  rule/  contended  that  both'  W^e 
entitled  to  their  discharge:  the  defendant,  a  practising  attor- 
ney, is  sued  in  a  plea  in  which  his  wife  must  necessarily  be 
joined,  the  debt  having  been  contracted  before  marriage.  The 
reason  of  Powles  case  was,  that  he,  being  a  clerk  of  Chancery, 
and  sued  with  his  wife  in  this  court,  claimed  his  writ  of  privilege 
for  himself  and  her  :  it  was  refused,  because  the  wife  had  no 
privilege  of  Chancery,  nor  was  she  compellable  to  answer  there. 
A  member  of  the  House  of  Commons  cannot  be  arrested,  bat 
he  may  be  sued,  and  common  process  shall  issue  against  him. 
So  a  wife  may  be  sued  with  her  husband  for  her  debt  contracted 
before  marriage,  but  she  cannot  be  arrested  ;  and  in  this  veiy 
term  the  Coui^t  made  a  rule  absolute  with  costs,  to  discharge  a 
feme  covert  who  was  sued  in  the  same  writ  witli  her  husband,  for 
a  debt  of  the  wife  contracted  before  marriage,  {a) 
[  256  ]  Mansfield  Ch.' J.  In  this  case  no  proceedings  couM  be 
had  against  the  husband,  otherwise  than  jointly  with  the  wife : 
and  how  could  the  plaintiffs  proceed  against  the  wife  by  attach- 
ment of  privilege  ?  They  could  proceed  against  the  husband  abd 
wife  jointly,  by  the  common  writ  only.  And  if  that  is  the  pro- 
per process,  then  the  arrest  follows.  An  attorney  is  not  entitled 
to  his  privilege  when  he  is  sued  with  his  wife  for  a  debt  incurred 
by  the  wife  before  her  marriage. 

Heath  J.  An  attorney,  if  sued  with  another,  loses  his  |fri« 
vilege :  otherwise  there  must  be  two*  actions  instead  of  one.  The 
plaintiff  may  arrest  both  husband  and  wife,  and  the  hasbiBbid 
must  put  in  special  bail  for  both.  Formerly,  even  in  pairlia- 
ment,  the  privilege  was  not  allowed  to  a  member  when  hid  'Vas 
sued  with  another;  and  it  is  within  my  memory,  thai  the  ihte 
TAx.  Wallace  advised  a  proceeding  under  the  suppbdtiotv' "tibat 
this  order  was  not  obsolete,  in  consequence  of  which  he  i^c^Ved 

(a)  Ncwcomc\,  Hornblower,  In  that  case  the  husband  had  hot  been 
arrested,  but  the  wife  was  arrested  alone. 

notice 
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jj^^/ce  ihfit  a  ipat^n  would  be  m^de  dgamstbim  io  the  Il9ase  of 

M,n4yA^:f^^^^B  J..  Tix^re  copid  not  be  two  separaUe  actiops 
<;9g^9sti4i9  kusl);:Mid  .and  wife  for  this  oause:  therefore  t^ie 
jflo^vcsQ  i.whiph.  the  plaintiffs  have  pursued  is  proper.  The  ibl- 
(4f|Yring.is(«n^anaspriptiio.te  of  the.  late  Mr.  Justice  Gouldo^tUxe 
j>^ac^ce.  "Special  hixili feme  covert.  Not;  unless  the  hus- 
band is  also  arrested,  and  then  special  bail  shall  be  put  in  for 
^jb^^^h^. ;  But  she  must  be,  clearly  a  wile :  ulUer  if  dubious,  or  if 
,^V6  ba3.  acted  as  nfeme  9o/e. 
I    ,.i,i  ^  Rule  discharged* 


.1808. 


8!;T    !,".  f.l! 


■*^i*  ■  ■   aw      ■!  ^■^ifci^w^i^hJ 


:\    '.  ■  ■ 

•7'.  i' ' 

iKlNPERliEY^  Deiuandant.  DoMViLLF,  Tenant.  Sir  C. 
HI  'W.  Campfyldjs  Bart,  aud  G.  W.  Vamfyldb  Esq. 
.►»  .Vouchees. 

.  A  jN  indenture  of  bargain  and  sale  enrolled,  for  making  a  te- 
.j    J   iianttothe  precipe,  to  the  intent  that  a  common  recovery 
might  be  suffered,  comprised  {inter  alia)  the  manor  of  Rampi- 
,^hfffn,  a  capital  messuage  and  farm,  and  divers  messuages,  mills 
,ff^  tenements,  lute  in  the  possession  of  J.  IVallace,  in  the  pa- 
iiXlak  ^^  liampisliam  ;  the  moiety  of  the  manor  of  Cliiffroom,  a 
,.i(^iQ  and  divers  tenements  in  Chilfroom,  late  in  the  possession 
,,^.(Jt,  Gollup,  and  a  moiety  of  divers  messuages,  farms  and  tene- 
..^lli^nts  in  Chi{froom,  ail  in  the  county  of  Dorset,  and  also  all 
,0^eF  the  manors,  hereditaments,  moieties,  and  shares  of  here- 
ditaments, of  the  bargainors,  Sir  Cliarhs  fVarwicke  Bampfylde, 
^.jf^id,  George  Warwick  Bampfylde,  or  either  of  them,  in  the  seve- 
j|i|al  parishes  of  Rampisham,  Chilfroom,  and  Wraxall^  or  elsewhere 
f^  t^e  county  o{  Dorset,  The  recovery  suffered  was  of  the  manor 
.flif.Jiampisham,  <835  acres  of  land,  200  acres  of  meadow^  105 
^.^r^  9f  jpastqre,^  and  60  acres  of  wood,  a  moiety  of  the  manor 
j^^fX^ilJflpom,,  IX  moiety  of  40  messuages,  5  mills,  37  gardens, 
iif^J9^T^  .Qiriaud^^220  acres  of  meadow,  231  acres  of  pasture, 
^^^  ^  ^res  of  wood,  in  Chilfroom^  Rampisham,  and  WraxalL 
Shepherd  Serjt.  moved  to  mend  this  recovery  by  substituting 
the  following  description.     "  The  manor  of  Rampisham  with  the 
"  appurtenances,  and  a  moiety  of  the  manor  of  Chilfroom  with 

the 


[  257  ] 

May  27. 


A  common  re- 
covery may  be 
amended  by 
adding  the 
name  of  a  pa- 
rish in  which 
part  of  the 
premises  lie,  if 
it  is  sworn  that' 
the  parish  h 
wholly  within 
the  same 
county. 

And  by  in- 
serting the  en- 
tirety of  the 
premises  not 
comprised  in 
the  aeed  to 
make  a  tenant 
to  the  prrd|»e, 
and  comprised 
in  the  recovery 
bythedescrip- 
m)n  of  moieties 
only,  if  the 
conveying  par- 
ties are  aU 
alive  and  con- 
senting, and  it 
is  sworn  they 
intended  the 
premises 
should  pass. 
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1808.  *' llio  appurtenances,  and  ^messuages,  50  gardens,  20  i/irVA, 

■^       '"  "  650  acres  of  land,  400  acres  of  meadow,  400  acres  of  pasture, 

^^Y  '*  1^  ^^^*  ^f  ^opd,  100  acres  of  furze  and  heath,  and  likewise 

r.  "  a  *  moiety  of  40  messuages,  5  mills,  37  garidens,  S^c.'*  as  before, 

DoMviLLE.  «•  with  the   appurtenances,  in   Rampisliam,  West  Chilboroftgh, 

L  -^5©  J  4€  j^j^ J  Chilfroom.**     He  moved  this .  upon  an   affidavit,  which 

stated,  that  it  was  intended  to  comprise  in  the  recovery  aU^  the 


parcels  mentioned  in  the  said  indenture  ;  but  that  by  mif 


if  take 
J  liir- 


themessuaires  and  mills  in  Rampisham  were  omitted  :  and 
ther,  that  by  a  mistake  in  the  indenture  itself,  a  ten^iiieni!iti 
the  occupation  of  •/.  Wallace  was  described  as  being  in  Kaifipi' 
sham,  when  in  fact,  although'^7ithin  the  manor  of  Rampisnan^, 
it  was  situate  in  the  parish  of  West  Chilborough  ;  and  that  6y  a 
furtlier  mistake,  the  deed  specified  only  one  messuage  or  larm 
in  Chilfroom,  formerly  in  occupation  of  G.  Gollupy  but  t^at  in 
fact  Sir  C.W.  Bampfj/lde  and  G^W.'Bampft/lde  were  at  thie  tube 
of  executing  the  said  deed  possessed  of  divers  entire  messoajges^ 
farms,  lands,  tenements,  and  hereditaments  in  ChUfroom,  wbicb 
were  intended  to  be  comprised  as  well  in  the  bargain  and  sale,  as 
in  the  recovery  ;^  but  which  are  omitted  in  the  bargain  and  sale, 
and  described  in  the  recovery  as  moieties  only ;  and  that  the 
parties  were  all  alive,  and  consenting  to  the  amendment.     /  .^ 

The  Court  having  first  required  an  affidavit  that  the  jparis)hi  of 
We»t  Chilborough  lay  wholly  within  the  county  of  JD6r«e/^  per- 
mitted the  amendment.  "     ;  ',^ 


:•..■     ■      /    ..I    ■      .'Hi 

•'      ./I.; 


[  350  ] 

■  ■  .  4 

ji^jg.  Hunt  v.  Bridgeford.. 

11' 
TbcplaintifF       T^EST  Serjt.  had   on  a  former  day  obtained  a  rule  nm  lo 

defcndanf*  change  the  venue  from  London  lo  Lancaster  lipoh  thi^'  us^l 

mffidavit,  made  ^QfiJavit  that  the  cause  of  action  arose  in  Lancaster,  and  noi'm 

for  the  purpose     ^        ^  -         ,  .■...:  ;|l> 

of  changing  the  London,  OX  elsewhere. 

▼cnuc,  to  be  Shepherd  SerJt.  shewed  cause,  upon  an  affidavit  tliat  ttid  cactse 

cause  of  action  of  actiou  OToso  iu  ottrrify  Middlesex,  and  London ,  and  A6  pari 

wunifciXr  tliereof  in  Lancaster,  or  elsewhere ;  and   that  the  action- wis 

tiiat  in  which  brought  for  goods  Sold   by  the  plain tilF,  residing  in  Middlesex, 

the  venue  was  . . 

laid, the  Court 

retained  the  venue  upon  the  plaintiffs  undertaking,  iu  the  al(cruatlve>  to  give  material  evidence  iu 

some  of  the  counties  where  the  cause  of  uctiou  arose. 

and 
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and  delivered  to  the  order  of  the  defendant,  part  at  Cottons  1808, 
wharf  in  Surry,  and  the  residue  in  Cripplegate,  in  London.  He  j.  / 
therefore  prayed,  that  as  he  had  falsified  the  defendant's  affida-  ^[ 

vity  he  might  be  permitted  to  retain  the  venue,  without  an  on-      Br^dge- 
dertaking  to  give  material  evidence  in  "London;  and  he  cited      ^^!^' i* 
Gaillandv. Champion,  7  T.  R.  205. 
Best,  contrd. 

Heath  and  Chambrb  Js.  were  inclined  to  think  the  under- 
taking ought  to  be  required,  in  order  to  support  ah  uniformity 
of  practice. 

XjAWRBNCbJ.  observed,  that  in  1  H.  Bl.  216.  French  y. 
Coppinger,  an  affidavit  that  the  cause  of  action  arose  where  the 
venne  was  originally  laid,  was  held  not  sufficient  to  retain  the 
venue,  without  an  undertaking;  and  the  practice  had  been 
thonght  so  essential,  that  in  order  to  satisfy  the  eyjg^ncf  of  a 
psurticnlar  case,  Lord  Loughborough  C.  J.  considered  evidence 
tiial;  the  cause  of  action  arose  in  France,  to  be  a  satisfaction  of 
tlie  undertaking  to  give  material  evidence  in  London*  Gerard  v.  [  260  ] 
De  Roebeck,  1 H.  Bl.  280. 

Cur.  adv.  vult. 
Kansfibld  C.  J.  on  this  day  observed,  that  in  the  case  of 
^Collins  and  Jacobs,  3  Bos,  ts  Pull.  579.  no  such  undertaking  had 
been  required,  and  although  the  subsequent  case  of  Clarke  v* 
SMdy  1  Nistp.  Rep^  310.  might  in  some  measure  seem  to  shake 
the  authority  of  that  decision,  it  was  not  contrary  to  it ;  for  the 
ohnsing  of  the  assignees  in  London  was  certainly  no  part  of  the 
oaose  of  action,  but  a  subsequent  matter.   In  this  case,  it  would 
lie  very  hard,  if  a  man  who  has  two  causes  of  action,  ttie  one  in 
Surry,  and  the  other  in  London,  should,  unless  he  undertakes 
^o  g^ve  evidence  in  both,  or  even  in  one  of  those  counties  exclu- 
sively, be  obliged  to  carry  bis  cause  to  be  tried  in  Lancaster. 
rrhe  object  of  the  undertaking  was  only  to  give  such  evidence, 
^^ks  would  shew  the  falsehood  of  the  affidavit  made  to  change  tke 
.  ]yqnne,  and  since  that  had  been  done  here,  it  was  fit  that  an 
alternative  undertaking,  to  give  material  evidence  either  in 
JLpndon  or  Surry,  should  be  held  sufficient  to  discharge  the  rule. 
,*rhe  alternative  must  not  include  Middlesex,  for  the  goods' never 
c^^e  to  the  defendant's  hands  there. 

Rule' discharged,  the  plaintiff  under- 
taking to  give  material  evidence  in 
London  or  in  Surry. 


';«^' 


•i  t.. 
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If  a  commoner 
prescribes  in 
light  ofapur- 
ticuiar  mcs< 
suage,  tu  have 
done  b^  tlie 
de&Midant  fof 
bb  benefit,  a 
certain  act 
-which  is  bone- 
ficiul  to  all  ihe 
commoners, 
another  com- 
moner, who 
chdms  hj  a  sU 
nilar  prescrip- 
tion in  right  of 
another  tene- 
ment, and  not 
by  custom,  h» 
uot  a  compe- 
tent witness  to 
prove  tke 
charge. 

No  action 
fies  against  one 
who  distrains 
cattle  damage 
teasavit,  lor 
impounding 
tlicm,  instead 
of  accepting  a 
compensation 
for  the  da- 
mages tender- 
ed before  tiic 
cattle  were  im- 
pounded. 


Anscomb  V.  SndRis. 


V  '  ..«,! 


tVil     Xt 


\  * 


T 
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HE  plaintiff  prescribed  for  common  of  pastare  upon  Hhrnp- 
fon  common  fur  all  cattle  levant  and  cotichcmt  ilpon  iiiiati- 
cient  messoag^e^  &c.  as  appurtenant  thereto,  tind  deti&feiVtM 
ih6  defendant  was  bound  by  reason  of  liis  occnpation,  tti'repHilr 
thefence  of  his  dose  contiguoasto  the  common,  and  llfertmttiid 
il  to  be  ruinous,  whereby  the  plaintifTs  cattle  escaped  into  ttfe 
close  for  defect  of  fences,  and  the  plaintiff  lost  the  use  of  them^ 
Another  count  stated  that  the  defendant  had  taken  the  pkiio* 
tiff's  cattle  damage  feasant,  and  that  wliilefae  was  still  in  pHs- 
session:  of  them,  the  plaintiff  tendered  himlOf.,  which  wOH^a  • 
reasonable  compensation,  and  requested  him  to  restore  tbei'Ciit- 
tie;  and  although  the  defendant  could  and  ought  to  have 'ac- 
cepted the  compensation,  and  restored  the  cattle,  he  detained 
the  same  until  he  had  compelled  the  plainliff  to  pay  the  largtt 
sum  of  five  guineas  in  order  to  regain  the  possessroa  of  fbeiii. 
The  defendant  pleaded  the  general  issue.  At  the  trial  •ef'fflfo 
cause  the  plaintiff  called  four  witnesses,  inhabitants  ofHampM^, 
who  deposed,  that  all  inhabitants  in  Hampton  paying  ^biirch 
and  poor,  had  a  right  to  turn  their  cattle  upon  the  comihoa;'ifie 
was  proceeding  to  call  other  witnosse:*,  but  they  beitig  also  itibtt- 
bitantSy  the  defendant  objected  that  none  of  them  were  admissi- 
ble, upon  which  the  plaintiff  submitted  to  a  nonsuit. 

SelionSerji,  on  a  former  day  had  moved  to  set  aside  the  non- 
suit on  two  grounds.  Ist,  That  he  was  entitled  to  recover  on 
the  last  count :  but  the  Court  were  clear  that  the  action  would 
not  lie.  [Heath  J,  compared  this  to  the  attempts  which  had 
been  sometimes  made  improperly  to  introduce  the  action  for 
money  had  and  received  ;  if  it  could  be  permitted,  it  would  put 
an  end  to  all  special  pleading.]  2d,  Whatever  absurd  notions 
these  witnesses  might  entertain  of  the  nature  of  their  common 
rights,  they  were  not  called  with  the  intent  to  prove  a  general 
common  right  in  all  inhabitants,  nor  any  customary  right,  but 
only  a  prescriptive  right  appurtenant  to  a  particular  tenement, 
and  in  such  a  case  it  is  no  objection  to  the  competency  of  a  wit- 
ness, that  he  is  a  commoner  in  respect  of  another  tenement.  The 
Court  granted  u  rule  nisi  upon  this  ground. 

Shepherd 
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^ 


Shepherd Serji.  would  jaow  have  shewn  cause,  but  was  stopped 
by  the  Court. 

Best  and  Sellon  Serjts.,  in  support  of  the  rule^  admitted,  that 
in  a  case  where  right  of  common  was  claimed  by  custom,  these 
witnesses  could  not  fa^ve  been  heard ;  but  where  the  claim  is 
by  prescription,  in  right  of  a  particular  tenement,  insomuch  ns 
the  fpc9J:4  of  ^he  jiodgment  oQiuId  not  be  evidence  for  or  against 
tfa,ei^  ia -any;  actions  of  their  own^  to  which  it  is  essential  that 
i,»o(Ui  ;p$u:ties  to  the  record  must  be  ilie  same,  they  were  admissi^ 
l^lai  witnesses^  The  questioq  merely  was,  whether  the  owner  of 
tbQ.94J^iceot  iai^,.  oc  the  commoner,  was  to  repair  this  hedge, 
{'f o|A|tb^  very  natnre  of  the  interest^  il  cannot  lie  upon  the  cou- 
iMfiei;  to  repair  it, 

^^^lllhe  Court  held»  that  the  question  to  be  considered  was  whe- 
tb^  ^be  commoners/  baving  a  common  interest  in  the  preserver 
iipn.of  this  hedge,  could  be  competent  witnesses  for  each  other* 
It  migiit  be,  that  no  one  was  bound  to  repair  it.  It  might  be, 
that  a  hayward  was  usually  paid  by  the  commoners  to  keep  tbeir 
e^ttle  on  -the  common.  But  the  production  of  this  record  would 
be  oTideiice  for  another  commoner  that  the  occupier  of  the  ad- 
JQceat  land  was  bound  to  repair  this  fence.  '  The  commoner 
^refore  would  derive  an  advantage,  by  exonerating  himself 
ficom  the  charge  of  maintaining  a  hayward,  if  he  could  throw 
OQ.tbis  defendant  the  charge  of  repairing  the  hedge,  and  con- 
$|e)qaenUj  he  was  interested  in  the  event  of  the  suit,  and  pro- 
p4?rlj.  r^ected. 

Bale  discharged. 
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Mojfso.  Bob,  on  the  Demise  of  Sarah  ThwaiT£9»  MAirfrHBW 
Nbbd  and  Margakbt  Ann  liia  Wife,  and  ThomabXhuo- 
MASON,  V.  John  Ovbr»  Ann  Armstrong  Widow;  Wiir 

JLIAM  GboRGB  BaTSS>  and  WiLJLIAM  OaZBLBY.    >>  liti  mi 

Under  a  devise  rPHIS  was  an  ejectment  for  certain  messnages  ix^  AUddffg^^ 
ii^nytthe  tried  before  M^ifis^eW-C.  J.. at  the  SitUngaaftatli^l/^/^ 
relatUnu  an  my  term  at  Westmmtcr^  when  the  jury  foand  a  verdict,  fo^  tb^.p^^^ 
shall  take  who  ^^^  f^r  two-thirds  of  the  premises,  subject  to  tb6  opinipQ,,^  ^ 
Sed^f*^*"^  Court  npon  Uie  questioi^  whether  the  plaintiff*^  .le3^rf  ..^^i;^, 
estate  YiMler     entitled  to  any  and  what  proportion  of  them,  ond^r  i\\^  rircniiii 

^.Tw     »*««=«»  <»f  *»««  following  case.     .  ,  .  ..  ...   .,.t  <.i 

As  well  in  Thoma%  Cox,  being  seised  in  fee  of  the  premises,  .^s  jf^p^J^fh 
asfaTthcpate'r-  chaser  thereof,  by  his  will  duly  attested,  "devised,  ai9i4;.|i|^» 
"^A^'h  A  V^^^^^^  ^"  ^^^^  property  as  he  should  be  possessed  oC  #t  fn^s 
^se  speaks*  at   decease,  (except  his  freehold  estates,)  to  his  wife  Mary  C^v^ 

teiuato5'5dL\h^  ^^  '^®  ^^^  ®^'^  property.    And  he  gave  to  her  all  his .  freebc^ 

not  at  the  time  estates  duritlg  her  natural  life,  and  at  her  decease  to  be  eqi;^]^^ 

devis^"^    ^  divided  amongst  the  relations  on  kU  side.    And  he  did  at^p^y^ 

Therefore  sent  desiro  bis  wife  to  give  to  his  nearest  relation  on  his  ii4e  pyf^ 

related  in  pounds,  to  be  paid  to  him  by  her  soon  after  his  tleceasp,!*    Il^r^i 

equal  degree  at  testator  died,  leaving  his  widow  surviving  him,  and  hi3  pe|ar^^^^ 

making  the  relations,  three  first  cousius,  viz.  JilxB.  Barrett  his  fathecV>||^^Y 

dkd  before  the  *®^**  daughter,  and  Aynsworth  Thwaites,  and  ^nn  Thwaites^  |i jj*^ 

testator,  leav-  mother's  brother's  children.     The  two  latter  died  during  t^e^fa 

sonMMlieid^  estate  of  the  testator's  widow.    When  the  testator  die4,  )}ift, 

not  euUtied  to  ^eirs  at  law  were  Mrs.  Barrett  and  John  Gifford,  Mrs,  BarrM^ 

a  snare    us  a  "  ■      J.'    * 

relation'.  sister*s  SOU  :  Sarah  Thxvaites  and  Margaret  Jnn  Need,  two  QJ^pfff^ 

*[  2G4  ]  lessors,  were  the  heirs  at  law  of  Jynsworih  I'hwaites;  an<^^ 
Thomas  Thomason,  the  other  lessor,  was  the  heir  at  law  of  A^* 
Thwaites.  ■■.\\ 

Best  Serjt.  in  support  of  the  verdict,  observed,  that  the  wprdt 
**  relations,"  considered  by  itself,  takes  in  all  who  are  in  pc|aa|. 
degree,  and  must  alike  comprehend  the  maternal  and  paternal, 
line.  The  words  **  on  my  side"  create  a  necessity  of  contr^t- 
ing  some  one  class  of  relations  witli  another;  but  the  obviqus 
meaning  is,  that  the  testaror  meant  to  contrast  his  own  rela^ 
tions,  both  maternal  and  paternal^  with  those  of  his  wife„  to^ 

whom 
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wbom  he  had  absolutely  bequeathed  all  his  personal  estate  ;  and        1  SOS. 
therefore  couteiuplating  that  it  would  probably  go  to  her  rela- 


tionSy  he  directs  that  his  freehold  estates,  which  also  he  had  Th^^iteii 
given  her  for  her  life,  shall  after  her  decease  be  divided  among  and  Othen 
the  rdatiods  on  his  side«     It  is  plain  that  he  did  not  mean  to  die  v. 

intestate  as  tb  this  property,  he  has  peculiarly  excluded  the  heir  9 ^f 
at  law  by  thef'won]  '*  relations  ;'*  and  the  words  "  equally  to  be 
divided/'  dearly  shew  that  the  testator  destined  the  estate  to 
more  than  one,  and  therefore  did  not  mean  to  confine  it  to  his 
fatbi7*^  sister's  daughter.  Anon.  1  P.  Wms.  327.,  where  one 
d^Vitt^  his  personal  estate  to  his  relations,  without  saying  what 
tMkbfi^f  it  shalf  go  to  all  such  as  would  take  by  the  statute  of 
dislribnttiotiS;  Therefore  by  relations  generally,  are  meant  the 
n^H^tet't^elations.  JDam  v.  Bayley,  1  F(P5.84.  Pyot  y.Pyot, 
I'Fci:  336.  Tfa^fe  it  was  a  devise  of  real  and  personal  estate  {  9K;J 
to  the  nearest  relation  of  the  testatrix  of  the  name  of  Pyot,  nnA 
tti^  argument  in  favour  of  the  heir  at  law,  drawn  from  the  un- 
C4^rtaibty,  was  much  pressed ;  Lord  Hardwicke^  Chancellor,  said, 
**  A  devise  is  never  construed  absolutely  void  for  uncertainty, 
6iit  irbm  necessity /^  He  admitted  **  that  if  ther^  were  a  neces- 
sity'fo  take  the  devise  to  relate  to  a  single  person,  there  might 
be^tfi^h  uncertainty  there,  but  he  did  not  take  it  so,  but  held 
a^hrtlation  was  nomen  coUecdvum,  as  much  as  heir  or  kindred.*' 
Hot^' that  difficulty  does  not  exist,  for  the  devise  is  to  relations. 
iid'tne  pitdral,  and  Where  the  testator  means  to  give  a  legacy  to 
oki'eV^lif^  uses  the  word  relation  in  the  singular.  The  case  of" 
IT^iforVl  Sflfy^)*,  Cro.El.  743.  which  was  a  devise  to  his  issue, 
aoq  h^Td  Void,  is  noticed  by  BridgmanC.  J.  in  the  cas& of  Bate 
yj!km^etit,  T.  Ray.  63.  arid  is  denied  to  be  law.  In  WihH 
csijsei  '&,Co. 17. b,  it  was  held  that  a  devise  to  a  man  "  and  his 
children  should  have  given  .  an  estate  tail  to  the  father,  if  no 
c&ildifeh'had  been  in  esse,  but  that  the  children  being  in  esse,  all 
the^issue  took  a  joint  estate  for  life.  Crosley  v.  Clare,  Amb*^ 
^Sv.'  was  a  devise  of  freehold  to  descendants,  and  Sir  Tliomas 
Qlarke,  |d.  B.  held  it  to  extend  to  all  who  proceeded  from  the 
body,'  and  said  that  the  Court  had  no  other  rule  to  go  by, 
tjiail'  the  9tatute  of  distributions,  for  expounding  the  word 
*'  relatiohs. 

"Hi^erooa  Serjt.  contrcL.    Either  the  devise  is  to  be  restricted 
to 'the  relations  erpar/epa/er//a,  or  is  wholly  void  for  uncertainty. 
A  neque^iofpersonf^l  property  '^  to  relations''  would  have  l>een^ 
void  U>r  uncertainty  before  the  statute  oif  distributions,  and  now 

lUe 
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J  808.       the  analogy  from  tliat  act  is  only  applied,  because  a  coort  of . 

--       ,         equity  considers  such  a  bequest  as  an  intestacy.     But  another. 

TiiwAiTRs    ^^^P  ^^^^  ^^  gained,  before  the  same  rule  can  be  applied  to  real. 

and  Others   estate.     For  there,  unless  it  is  clearly  shewn  by  the  devise  wbo 
^'  shall  have  the  estate,  tlie  hjeir  shall  have  it.    In  the  case  of  Pyof 

,  Q^J*       V.  Pifot,  Lord  Hardwicke  was  glad  to  avail  himself  of  something, 

•r  266  1 '  u^isiug  upon  the  face  of  the  will,  in  order  to  solve  tlie  difficulty^  \ 
and  said,  **  as  the  testator  has  by  the  word  relations  indicated,^ 
*'  by  the  aid  of  the  statute,  to  whom  his  personal,  property  sbaH' 
*'  go,  we  will  folloY^  that  indication  of  his  will^  and  give  the  real' 
"  estate  to  the  same  persons."    Unt  no  such  clue  is  aflbrdeil 
here,  for  there  is  no  bequest  of  personal  property  to  his  relations.' 
The  words  •'  on  my  side "  render  the  devise  yet  more  uncer- 
tam.     The  testator  evidently  means  to  exclude  some  persons, 
and  either  they  must  be  his  maternal  relations,  or  the  uncer-  ^ 
tainty  is  complete.    The  cases  upon  real  estate  devised  to  "  re- 
lations" are  few.     3  Jiilif  1732,  by  the  Master  of  the  Rolls^ — 
ITnder  a  limitation  to  the  family  of  J.  S.  the  real  estates  descend 
to  the  heir  at  law,  the  personal  estate  goes  to  the  next  of  kin*  . 
MS.  7iote,  probably  of  the  late  Mr.  Cox,  but  the  decree  of  that* 
day,  upon  search,  has  not  been  found.     Moach  y.  Hammond^ 
Prec,  Chan,  401.,  was  a  devise  of  real  and  personal  estate  to 
*'  relations;"  but  the  relations  filed  a  bill  for  the  personal  estate 
only,  vvhich  shews  they  did  not  think  themselves  entitled  to  the 
real  estate.    {^Mansfield  C.  J.  observed,  that  equity  was  the 
proi>er  jurisdiction  for  the  recovery  of  the  personal  properly, 
but  unless  the  real  estate  was  burtheued  with  some  trust,  the 
plaintiff  would  resort  to  a  court  of  law  to  recover  it  in  eject- 
ment :  therefore  no  inference  could  be  drawn  from  this  case.]  . 
•*  Cambridge  Spring  Assizes  180(5,  before  Grose  J.  Doe,  oh  the 
Demise  of  Lincoln,  v.  Flower  and  Others.     Ejectment  for  divers 
messuages  brought  by  the  heir  at  law  against  the  devisees  in 
))ossession  under  the  will  of  Robert  Farthing,  upon  the  groiind 
liiat  there  was  such  unccr{<ainly  as  to  avoid  the  devise,  whicii 
was  "to  my  brother  and  wife  for  their  joint  lives,  and  alter 

[  2{]7  ]      "  their  decease,  to  be  equally  divided  between  my  relaticHis  and 
"  their  relations.**    The  wife  died  first ;  upon  the  testator's  de-  . 
cease,  Robert  Cast/e,  the  brother,  who  was  executor,  possessed  . 
himself  of  the  title  deeds«    The  plaiutiCTobtaiued  a  verdict,  and  . 
entered  into  possession.    The  case  was  not  afterwards  moved. 
Ife  then  filed  a  bill  ag-ainst  the  executors  oi'  Robert  Castle,  to  get 
possession  of  the  title  deeds.     The  defendants,  in  their  answer, 

declare 
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dedare  their  readiness  to  obey  the  order  of  the  Court,  and  apon       IBOB* 

*bjB  hearing  before  the  Master  of  the  Rolls,  on  the  10th  of  Jufy    j^ 7" 

11907,  a  decree  was  made  that  they  should  accordingly  give  up  Thwaitbs 

"the  deeds,"    In  the  case  ofCrossley  v.  Clare,  Sir  Thomas  Clarke   and  Others 

thoaght  the  word  '*  relations**  was  too  large  for  a  devise,  unless  ^* 

the  .statnte  could  be  called  in  aid*     In  Chapman's  case.  Dyer,      ?q!^ 

S83.»  the  doctrine  of  real  estates  is  well  explained.    The  words 

there  were,  ''  I  will  the  house  that  T.  Chapman  liveth  in,  to 

him,  and  he  to  pay  to  C.  C.  3/.  6s.  8d.  and  else  to  remain  to  the 

<Aopiff.    Provided  always,  that  the  houses  be  not  sold,  but  go 

imto  the  next  of  the  name  and  blood  that  are  males/'    And  it 

was  held  that  the  son  of  Thomas  took  an  estate  tail ;  and  that 

hj  Ae  word  "  house**  the  family  was  intended,  and  the  most 

worthy  and  oldest  person  of  the  family.    The  safe  rule  then  is, 

that  upon  such  a  devise  of  personal  estate,  the  law  for  the  dis- 

tribation  of  personal  estate  shall  attach,  but  that  the  law  which 

Tegolates  the  descent  of  real  estate  shall  attach  upon  a  similar 

devise  of  real  estate.    And  the  premises  in  question  must  there- 

ibre  descend  to  the  paternal  heir.    No  case  has  been  cited  in 

which  the  statute  of  distributions  has  been  called  in  aid  to  in* 

terpret  a  will  which  disposes  of  real  estate  only,  and  such  an 

ia)erpretation  would  introduce  a  course  of  descent  unknown  to 

the  law. 

Best,  in  reply.    The  rules  of  descent  will  remain  wholly  un- 
altered by  the  construction  contended  for :  Ihe  statute  is  relied      [  268  J 
on  only  to  interpret  the  descriptio  persona.    If  the  word  **  rela- 
tions" is  properly  so  construed  witli  reference  to  onedescription  of 
property,  it  must  bear  the  same  meaning  with  reference  to  all  other 
descriptions  of  property.    In  the  case  oiPyot  v.  Pyot,  both  sorts 
came  under  consideration :  and  the  case  of  1732,  if  at  all  applica- 
ble, most  be  considered  as  over-ruled  by  that  decision,  but  it  does 
not  appear  what  were  tlie  words  of  the  will  there.    The  five 
poinds  are  given  clearly  to  a  male,  and  he  must  be  the  nearest 
relation ;  if  then  Aynsworth  Thwaites  was  entitled  to  this,  as  the 
defendant  has  contended,  it  would  be  inconsistent  that  in  one 
part  of  the  will  **  relation''  should  mean  a  cousin  ex  parte  ma- 
terfiA,'  and  in  the  next  clause  should  be  deemed  to  exclude  him. 
If  Ikat  bequest  is  collective,  this  case  completely  coincides  with 
that  ofPyot  v.  Pyot,  and  calls  in  aid  the  statute  to  explain  who 
are  "  the  relations,"  for  the  purpose  of  taking  the  legacy,  and 
so  points  out  to  whom  the  freehold  property  shall  go.    The  case 
in  Dyer  does  not  apply,  for  there  it  was  plain  the  testator  meant 
that  his  property  should  not  be  divided,  but  should  remain  entire 

Vol.  I.  P  to 
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1^.       f^  the  head  of  his  family.    The  tate  of  Dbe  v.  Tlmvifr^^im' b 

WAt  A' in     "^'^  ^^^  1^'**^*  decision,  and  oaghtnotto  overthrow  iii4irwttt- 

i']¥Wt¥£s    hKished  adthdrfties :  it  was  also  materially  disiift^isbiiMe/'fbr 

a/iff  utlfcVs    tffere  way  nd  pbfsonal  firoperty  to  ihtrodoc^  the  asslbtaildefHif 

^: .        thb  firtkHrtc  of  difitribtttiontf.    That  devise  too ^ighf  ti^  H?  VHH 

^hs'blhc      <*^«tt"n<^^^*^nty,  beiii^  mneh  more  di^jfriritable  tliaYiihls,J*r*1t 

mightbe  contraded  tO'W^mprehendanyioraHbffitte^lutt^^ 

the  testator^s,  his  brother's,  who  taight  b«  only  his  hdf-fif^^aMif, 

and  his  wife's,  as  well  onr  the  fathet^s  as  <oib  tfab  mdtfiie^  ii!8k 

It  is  not  true  that  in  the  cases  cited  there  has'been  a^ttok  ftffi^ 

tacy :  the  statnte  of  distribntions  has  been  called  In^  not  to  iafd^ 

ply  the  will,  bnt  to  interpret  it.  ■        -   ''•*'* 

'    Cur.ttdt:'dldi/ 

[  269  J        Mansfield  C.  J,  now  delivered  tiie opinion  of  the  CdOrt 

(After  referring  to  the  language  -of  the  will,)  jieAdps  tlie 

strongest  argument  against  the  devise,  is,  that  it  is  titicertefai. 

The  question  here  turns  upon  the  expression  ^  relations  on  my 

side :''  the  testator  has  not  in  this  passage  said  ^*  my  nearM 

relations."     In  another  part  he  gives  five  pounds  to  his  nearlt&t 

relation.     The  state  of  the  family  does  not  throw  nrach  light 

upon  this  latter  clause ;  but  we  may  guess  that  he  meant  jiyns- 

worth  Thwaites,  who  was  his  nearest  male  relation.     If  in  the 

latter  part  he  meant  him,  the  word  *'  nearest"  equally  applies  to 

the  other  maternal  cousin  in  the  same  degree,  who  is  one  of  the 

lessors  of  the  plaifttifF,  which  is  an  argument  against  rejecting 

the  maternal  line.     Now  although  relation  is  a  word  of  verj 

vague  and  general  import,   yet  it  has  obtained  a  certain  de 

gree  of  ascertained  meaning  in  the  courts  where  questions  oi 

this  sort  have  arisen  with  respect  to  personal  property;  that  is, 

it  means  those  who  are  entitled  to  take  as  relations  under  the 

statute  of  distributions.    This  rule  of  interpretation  has  been 

iidopted  to  controul  the  more  extensive  and  lax  sense  of  the 

word.      The  term  then  having  obtained  this  construction  fa 

courts  of  equity,  I  do  not  see  why  it  should  not  obtain  the  sam< 

construction  in  courts  of  law ;  and  if  so,  the  consequetice  i 

dear;  that  the  three  first  cousins  who  were  living  at  the  time  c 

the  testator's  death,  are  entitled  to  take.     Pyoty.  Pyot  ist 

strong  case,  and  goes  to  a  length  which  rather  startled  me  a 

first.     I  did  not  before  know  tliat  relation  was  nomen  muliitu 

(linis,  and  to  be  applied  to  kindred  in  the  plural  as  well  as  in  tin 

singolar,  but  Lord  Hardzcicke  says  it  is.   There  is  no  different 

between  that  case  and  this,  excepit  that  there  the  will  dislribntei 

persona 
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personal  «9  Mrell  as  real  property.  Adopting  this  sensQ  of  the 
iTjoxidy  I  neither  see  any  other  pensous  who  are  entitled  to  take^ 
jivr  anch  a  *  degree  o£  uncertainty  as  to  prevent  the  devise  from 
:taking  effect.  **  The  word$  ^'  on  my  side,''  cannot  exclude  the 
jfia^ettkA  relaliovs,  for  it  is  impossible  to  contend  that  the  mother 
js.Dot  as  nearly  related  to  the  devisor^  and  as  much  on  his  side, 
fS-Mie  father  and  the  paternal  relations.  In  respect  to  the  pro- 
p^^^O^  which  the  plaintiff  is  to  recover,  the  devise  speaks  at  the 
ilf^e  of  the  .testator's  death :  there  are  cases  where  estates  have 
pa93ed  away  from  the  children  of  the  eldest  son.  Suppose  a  de- 
^J0e  fo  A.  for  life,  remainder  to  his  first  and  other  sons  in  tail 
male ;  if  il.  dies  in  the  testator's  life-time,  the  son  cannot  take. 
Vsvioua  reasons  have  been  given  why  after-purchased  estates 
siMiald  not  pass  by  a  devise,  but  I  do  not  understand  that  the 
flQae  reason  is,  because  the  devise  is  supposed  to  speak  at  the 
iiioe  when  it  is  penned.  Lord  Manffield  said,  a  will  was  an  ap- 
ppiftfment  to  uses,  and  therefore  could  not  operate  on  that  which 
Wj^ia  not  then  in  seisin.  John  G^ord  is  not  entitled  to  any  share, 
lie  is  too  remote,  and  the  verdict  must  stand  for  two-thirds  of 
the  premises. 

Poitea  to  the  plaintiff. 


,.|. 


1S08. 

Doe  dem. 

Thwaites 

and  Others 

v. 

Over 

and  Oihers. 

*[  270  ] 


Y 


Williams  v.  Nunn  and  Another. 


npHIS  was  an  action  of  trover,  brought  under  an  order  of  the 
,,.  Court  of  Chancery,  to  try  the  validity  of  a  commission  of 
l^krupt,  which  had  issued  against  the  *  plaintiff.  Upon  the 
Irial  of  the  cause  before  ChambreJ.  at  Guildhall,  at  the  sittings 
after  last  Michaelmas  term,  it  appeared  that  the  plaintiff  had 
Auriginally  been  partner  in  trade  in  London  with  a  person  named 
.Mtn-gan,  under  the  firm  of  Morgan  and  fVilliams ;  that  this 
pa^ership  had  been  dissolved,  and  an  agreement  entered  into 
between  the  parties,  to  the  effect  that  Morgan  should,  from  that 
lima  forward,  carry  on  trade  in  London  upon  his  own  sole  ac« 
"■  ■ « 

delay  a  creditor  makes  the  leaving  the  realm  or  dwelling-house  an  act  of  bankmptcy : 
iirj  thiu  a  creditor  shoold  actually  be  delayed. 

jLtfiflar  in  London  parcbases  goods  to.  be  lold  by  A.  and  B.>  partners  in  trade 
cliarset  them  to  A.  and  B.  at  prime  cost ;  thb  creates  a  debt  dne  from  B.  in  EngUmd, 
«tr«l«rbere. 


If  a  trader, 
whose  house  of 
tnde  is  In  /rc« 
Umdp  comes  to 
EngUmd  on 
bnsine8s»and 
again  quits  this 
country  to 
avoid  an  arrest 
by  a  creditor, 
it  is  such  a  de- 
parting the 
realm  as  to 
constitnte  an 
act  of  bank- 
ruptcy. 

An  Intent  to 
it  Is  not  neces- 


in  Dublin,  and 
and  makes  him 


P2 
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1808.       cooal;  and.  that  the  plaintiff  should  establish  and  cQnda.ct  a 

^        ^      house  of  trade  in  Dublin,  under  the  firm  of  Williams  and  Alorr 

^^  grift,  in  the  profits  of  which  Morgan  should  equally  partifsips^t^; 

NuNx.  that  all  goods  ordered  by  ^tV/iams  to  be  purcbaseji  by.Afoj^jrflji 
in  England,  and  sent  by  him  for  the  use  of  fVilliams  ^A.Mirr'' 
gaUf  to  be  sold  in  Dublin,  should  be  charged  by  Morgati,  %q  IMf 
firm  of  Williams  and  Morgan  at  the  prime  cost  only.  It  didi^p^ 
appear  that  the  creditors  in  general  were  ever  apprized  of  t^ 
alteration.  The  plaintiff  having  come  over  to  London  for  the 
purpose  of  making  some  arrangement  with  bis  creditors,  wa^ 
informed/  a  few  days  before  the  time  which  he  had  fixed  for  a 
ineeling  with  them,  that  a  person  named  Clarke  was  about  to 
arrest  him  on  the  following  day.  Clarke  had  furnished  to  the 
order  of  Morgan^  goods,  which  had  been  sent  to  Williams  and 
Morgan  for  sale,  Clarke  knowing,  when  he  accepted  the  order, 
that  they  were  destined  for  Williams  and  Morgan,  and  bavinft 
credited  them  in  his  books.  Morgan  sent  the  goods  to  WiUiami 
and  Morgan  without  charging  any  profit  on  them.  The  plaintifl^ 
in  consequence  of  this  intimation,  immediately  returned  tfi 
Dublin,  to  avoid  being  arrested.  During  the  whole  of  his  re- 
sidence in  Dublin,  he  had  continued  to  keep  his  former  houa^ 
in  London,  bis  name  was  upon  the  door^  and  his  wife  and  family 
had  continually  resided  in  it.  Best  Serjt.  for  the  plaintiff,  con- 
tended that  this  was  no  act  of  bankruptcy.    1.  Because  the 

[  272  ]  plaintiff  not  being  domiciled,  nor  carrying  on  trade  in  tliis  conn- 
try,  but  in  Ireland,  could  not  be  said  to  depart  the  realm,  by 
returning  to  Dublin.  And,  2.  That  whether  he  were  domiciled  jp 
England  ox  noiy  still,  as  the  goods  had  never  been  ordered  from 
Clarke  by  Williams,  but  by  Morgan  only  on  his  sole  accounly 
Williams  was  not  indebted,  and  therefore  his  flight,  in  qrjer  to 
avoid  an  arrest  by  Clarke,  was  not  an  act  dope  to  the  intent  or 
whereby  his  creditors  should  or  might  be  delayed,  for  piat  i(  was 
done  with  intent  to  avoid  an  illegal  and  vexatious  proceeding; 
aud  no  creditor  of  Williams  was  in  fact  delayed  by  it,  which  was 
an  ingredient  necessary  to  constitute  an  act  of  bankruptcy. 
Chambre  J.  directed  the  jury,  that  the  act  of  bankruptcy  by  de- 
parting the  realm,  mentioned  in  Uie  statute,  had  no  cpi^iijection 
with  conunitting  an  act  of  bankruptcy  by  departing  fropi  the 
d weliiug-liouse  ;  that  the  statute  was  not  restrained,  to  such  per- 
sons only  who  reside  here;  but  extended  to  ail  patu^ral-bom 
jjubjects ;  it  was  not  material,  therc^forc,  whether  Williams  jb^id  a 
residence  here  or  not,  provided  Jie  was  here,  having  dealings 

with 
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with  his  creditors :  and  if  they  believed  the  evidence,  here  was        1808. 
a  rfpjpdrtare  for  the  express  purpose  of  avoiding  tho  creditors.    ...1     ^"^ 
Tfi^t,  looking  at  the  sittiation  of  the  parties,  and  their  partner-  ^\   ' 

8h'ff)/'itrwas  immaterial  whose  name  was  in  the  firm,  the  goods  Kunk. 
wore  furnished  by  Clarke  on  the  account  of  WiHiams  and  Mop- 
j^arif  iof  the  Dublin  trade ;  that  there  was  no  reason,  therefore, 
iia  restrict  the  creditor  to  the  funds  oiMora^an  onlv,  but  that  he 
nad  a  right  to  resort  to  the  Dublin  house  for  payment.  The 
Jciry,  under  this  direction,  found  a  verdict  for  the  defendants.  • 
liisi  SetjX.  having,  in  Hilary  term  last,  obtained  a  rule  niii 
for  a  new  trial,  upon  both  the  grounds  which  were  urged  upon 
tiii  trfal, 

Snepherd  mi  Vaughan  Serjis.,  on  a  former  day,  in  shewing      [273  ] 

cduse  upon  the  first  point,  relied  on  the  authorities  of  Dodstrorih 

,v.  ytndersoji,  T,  Rat/,  875.  Bird  v.  Sedgwick^  1  Salk,  110.     Er 

parte  Smith,  Cnwp,  402.     Ex  parte  Wiltiamsony  1  Atk,  82.  and 

Alexander  v.  Vauglian,  Cojcp.  398.     In  discussing  the  second 

point  they  commented  on  the  words  of  the  statutes  13  Eliz,  c.  7. 

9. 1.  15  Jac.  1.  c.  15.  5.  2.  and  21  Jac.  1.  r.  10.    and  the  cases 

of  Fowler  v.  Padget,   7  T.  Rep.  509.     Garratt  v.  Moule,  5  T. 

Rep.  575/     Barnard  v.  Vauglian^  8  T.  Rep.  149.   and  Inglis  v. 

Grant,  5  T.  Rep.  530. 

Best,  Clayton^  and  Onslow,  Serjts.,  in  support  of  the  rule, 
relied  upon  the  same  arguments  on  which  the  rule  had  been 
obtained^  and  on  the  authority  of  the  four  last  mentioned 
eases. 

They  abo  cited  the  case  of  Jldridge  and  Another  v.  Ireland,  Whether  a  dc- 
J3.  JR*  Easter  term  24  Geo.  3.,  which  was  "  An  action  of  trover,  dwelling-house 
••  tried  before  Lord  Mansfield  C.  J.  and   brought  by  the  as-  *>f  accompa- 
*^  signees  of  a  bankrupt  to  recover  against  the  sheriff  of  Somer^  intent  to  delay 
*•  setshire  the  value  of  certain  sroods  sold  under  an  execution  *acditof,^a 

,  _        "^  _  qucaUon  of  tiM:t 

**  against  the  bankrupt.     Lee,  Cooper,  Erskine,    and  Bower,  fnthjuryto 

*•  shewed  cause  against  the  new  trial.     Peckham  and  Russell,  J^],^'^^^ 

••  cofttrd.    Two  points  were  made  in  the  argument :  1st,  Who-  "tanees. 

*'  ther  trover  would  lie  in  this  case  against  the  sheriff,  the  goods  accompanied 

*•  faavinir  been  duly  taken  by  the  sheriff,  and  sold  bv  him  before  7'^  V!^}*  >"- 

I      .        o  -^  '^  '  *  tent,  It  IS  no 

'^  the  commission.    2d,  Whether  there  was  in  this  case  any  act  act  of  bank* 
••  of  bankruptcy.     At  the  trial  it  was  considered,  and  at  the  '"l***^* 
**  time  of  shewing  cause  it  appeared   by  the  affidavit  of  the 
**  defendant  upon  which  the  rule  was  moved,  that  the  sheriff 
was  indemnified  in  this  action  by  Clinton,  the  judgment  cre- 
ditor, and  therefore  the  first  point  was  not  material.     On  the 

.  u  2d 
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Slrtnft,  in  what 
cues  entitled  to 
the  protection 
of  the  Court.    . 

[276] 


''  2dpoiot,  Lord  Mansfield  stdted  the'evldeiicd:  tKb  iiiditej^al 
'*  facts  were,  that  Alice  "^IfaU,  the  bankrnpt^  htiag  mdefetM'  to 
**  Clinton,  her  brother-inJaw,  executed  m  warratit  of  attorney 
''  to  confess  a  jadgment^  in  which  were  incladed  several  b'llls 
"  for  which  Clinton  was  liable,  bat  which  were  not  then  doe ; 
"  that  Clinton  sent  an  execution  down  to  the  bankmpfs  hiiiise 
^*  at  Bath,  where  she  carried  on  her  trade,  aUd  took  posisession 
**  of  all  the  stock.     Alice  Wall,  on  the  Sunday  afternoon,  two 
**  days  after  the   execution,  told  her  servants  that  she  was 
*'  going  to  London,  to  persuade  her  brother  to  withdraw  the 
"  execution ;  and  that  if  any  person  inquired  for  her,  be  was 
**  to  be  directed  thither :  and  she  set  off  for  London  that  aAer- 
**  noon,  came  to  the  house  of  her  brother,  was  visible  there, 
''  and  twice  arrested.    A  letter  of  Alice  Wall  was  read,  which 
**  had  been  written  before  she  left  Bath,  and  was  directed  to 
"  Clinton,  stating  that  the  Bath  bankers  refused  any  lonj^er 
to  discount  her  bills,  and  that  she  had  no  means  of  raising  a 
guinea,  and  inquiring  of  him  what  she  should  do.    A  letter 
**  from  Clinton  was  also  read,  (which,  it  was  admitted,  could 
"  not  be  evidence,  but  on  the  supposition  that  this  was  really 
"  the  defence  of  Clinton,  and  that  the  sheriff  was  merely  np- 
*^  minal,)  in  which  he  informed  one  of  her  creditors  that  his 
'*  sister  had  committed  an  act  of  bankruptcy  by  leaving'  her 
"  house,  and  desired  that  person  to  become  the  petitioning 
**  creditor,  and  to  go  directly  to  Bdth,  where  he  would  find 
*'  Clinton's  attorney.    The  jury  found  that  there  was  an  act  of 
**  bankruptcy,   and  gave  a  verdict  for  the  plaintiffs  to  tbe 
**  amount  of  the  goods. 

*'  The  first  point  was  now  again  insisted  upon,  as  well  as  the 
'*  second,  on  behalf  of  the  defendant. 

''  Mansfield  C.  J.  If  this  were  really  the  case  of  a 
**  sheriff,  who  had  acted  fairly  under  a  vnrit,  without  notice  of 
''  any  act  of  bankruptcy  committed,  there  are  several  rules  esta- 
"  blished  in  the  case  of  Cooper  v,  Chitty,  1  Bum  20.  for  his 
''  protection ;  but  if  the  sheriff  voluntarily  takes  a  part,  and, 
**  either  before  or  after  the  goods  sold,  elects  to  which  party 
he  shall  pay  the  money,  and  receives  either  an  express  or 
implied  indemnity,  (for  either  is  sufficient,)  he  must  resort 
''  to  that  party  for  his  security  in  case  he  has  acted  wrong,  and 
''  is  mistaken.  It  was  taken  for  granted  at  the  trial,  that  the 
"  sheriff  had  notice  of  the  commission,  and  had  his  indemnity, 
''  or  might  have  have  had  it,   and  that  he  was  nominal  only ;  if 

"  that 
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'!  ■Ili*\.i»  not  80,  iliiftaj^wagroiin^'fcr,  or.new  tria/^.lj^qwas©       ^Q^ 

",ti»e,wliole  proceed<i4  piithat»iipp*»itioi»i  but >t  appear*, flow    y. 

"  fVom  llio  idUdavibi^itbat.  he  w«8  actually  iiuleiiLaified-.  .Tbo      '    ^. -" 

"  nwterial  (jiiestion  is,  aa  tothe-actof  baoLruptcy  ;  I  dipqgbt       Nu^}(. 

"  it  very  doublful  at  the  trial,  and  I  think.  SQ  8liH,    Xtitagqw*    ;   y^'j   ^■ 

"  tiuQ  for  tko jtiry,  witb  what  inteQlioo  she  \efi  lier  honse;  ■^ld 

"  it  ia  a  very  strong  ckoumstaace  that  before  she  veit,-  tb* 

"  lefL  word  wilh  her  eervaots  for  what  purpose  slie  was  goings 

"  and  directed  all  persons  to  seek  for  her  at  the  place  when 

",she  actually  WHS... 

"  WiLLES  J.  tlioaght  that  the  facta  stated  did  not  amoantM 
"  «n  »ct  of  bankroptcy :  the  truth  of  the  accoont,  and  her  bein; 
"  Mtnally  arrested  apon  that  information,  contradicted  the  ao- 
"  tjfHi  that  she  went  to  avoid  her  creditors. 
,  '.'  Abbhubst  J.  thonght  that  there  was  no  intention  of  leav- 
"  iog  Bath,  for  the  purpose  of  delaying  her  creditors ;  jtnd 
"  thongh  she  never  afterwards  returned  thither,  yet  if.  she  w^it 
"  for  the  purpose  of  settling  the  business  with  her  brother,  her 
**.  not  Betaming  could  not  make  that  to  be  an  act  of  bankruptcy, 
''.wfaivh  WAS  not  so  originaliy. 

"  iBuLLBR  J.  When  a  leaving  of  the  boose  Is  or  is  not  an  [  376  ] 
**,  act , of  bankruptcy,  mast  depend  on  all  the  circnmatances. 
*■  ,The  going  to  a  distant  place  among  strangers  may  be  an  aot 
'*'  of  IfiUikrDptcy,  though  the  party  be  visible  there :  the  going 
"  .joolf  to  the  next  honse  may  be  en  act  of  bankruptcy,  if  the 
**  party  is  not  visible;  tiiere  is  no  line  to  be  drawn  widiont 
^',,knpwuDg  the  circumstances.  The  intent  moat  be  cti- 
'*  lected  from  them.  The  oircnmstances  here  are  strong  Xo 
*',,Rbeir  tluit  she  lell  her  bouse  really  with  the  view  which 
'^  siiiB  expressed,  and  I  think  that  was  not  an  aotofbaiA- 
**  nptcy. 

"  Rule  absolute  for  a  New  Trial,< 
"  on  payment  of  costs." 

'."  BI'4nSpibldC.  J.  observed  that  this  case  materially  di^ered 
^nna  that  in  which  it  was  first  cited,  af  Fowler  v,  Padget  t  then 
■iaiA  bankrupt  absented  himself  for  ten  days,  and  many  creditors 
,«alkd'with  bills,  and  could  nut  find  him.  Here  it  appeared 
.  that  the  creditor  had  only  to  call  at  ber  house,  in  order  to  know 
-whete^fie  {was,  ajnd  to  bo  enabled!  to  ^t  a  writ,  and  arrest  ber 
al  her  .br other's  house  iu  London. 

Chahbre 


.'SP^J!-      |IW:4I}W!4p?  ^ilw*  A^f*^»  fll|taiAe4i  fellw?©4 *»».!*, J<wlitott 

I  Al^Jbpi^gh.  IsojiA  Kefij/of^!orxcfi  hastily;  detormmc^-t^l  ttkote 
iQfistbe  some  proof  of  avoiding  or  delaying  ^  creditor,^' jell  in 
i^isubsequent  case,  whicji  came:  before  me  at  Cki$f^,.^hegfk 
Uie  same  point  arose«  and  I  ruled  it  oontrary,  a  new  trial  was 
[  2?7  ]  c^terwards  moved  for  in  the  Court  of  King!a  Benph  iipoiij.llHI 
autborlty  of  Fowler  v.  Padget ;  and  the  Coart:.woald  not.  i9veil 
grant  a  rule  nisi.  In  the  case  recently  deoided  of  A^erAroli.t* 
Xidddl^  9  ^t,  487.  it  ^as  dcterminedi  that  in  order  io>  Mnr 
ytitnte  an  act  of  bankruptcy  by  keeping  hooseii  it  was  sufficiimt 
to  shew  that  tbe  bankrupt  intended  to.  delay  bis  cieditorfe^  nrilll* 
out  shewing  that  any  delay  «)taally  was  occasianedi;  and.itfiil 
decision  is  applicable  here.  As  to  tbe  other  qnestieii>'fWlHl^ 
ther  the  plaintiff  is  to  be  considered  so  &r  subject  to  thfubHidBrr 
rfipt  law  of  thift  coqntry,  as  to  be  capable  of  «Mimittiilgita 
act  of  bankruptcy  by  leaving  tbe  realm  t  it  doeritofcMiWtl} 
appear  how  long  he  was  here,  before  lie  agaii|jVttarMli(te 
trela^d;  but  on  the  facts  of  this  case,  he  lis.  a«  little  <a'DOli4Mt 
Qut .  of  ^  counUryp  and  as  little  entitled  to  take  thai  okjjeptiMl 
a^i  can.  wel^ .  be  supposed*  Here  the  persons  who  compmsi  ib« 
firm  of  Morgan  and  Williams  continued  partners  thrcsghoiit^ 
they  never,  for  a  moment  ceased  to  be  partners;  the  only 
phange  was,  that  they  substituted  the  trade  in  Ireland  for  that 
in  England.  In  consequence  of  this  trading  a  debt  becomes 
due.  It  is  impossible  to  argue  with  success  that  this  is  not  the 
debt  of  WilUams.  Even  if  Williams  had  never  been  known 
here  as  a  partner,  but  it  had  afterwords  appeared  that  he  was 
a  partner,  and  that  the  trade  was  carried  on  for  the  joint  be- 
nefit of  both,  there  could  be  no  doubt  of  his  liability.  But  the 
trade  is  carried  on  expressly  for  Williams  and  Morgan.  Al- 
though Morgan  acts  in  this  country,  it  is  not  for  himself  alone, 
but  for  WilUams  and  Morgan.  'Where  then  does  the  debt 
arise  ?  Evidently  in  England.  The  plaintiff  comes  to  England^ 
he  livos  a  great  part  of  the  year  in  England^  his  family  is  here, 

he 
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ims  to  Ireland.    Is  not  this  then  an  act  '^(^  hm^^ikf^     [  278  ] 
k^Wd^'th^^ses  cited^  and  partionlarly  that  o{  Alexander  v. 

prison  two  months^  he  will  be  a  bankrupt.  To  avf^tfH 
iit  he  i^cms  tawiiyi  knd  ^^  i^^aid;  thfs  Wakb^  a  d^stinbtimi.  I . 
I'Mppoiiie  that  in  retonring'  to  Ireland^he  is  going  to  his 
ii0>and  place  of  trade ;  but  he  does  not  go  ^  for  the  purpose 
(ohig  horn^ ;  by  his  own  confession,  it  is  to  avoid  thi^  arrest. 
hO'was  not  Kable  to  the  bankmpt  laws  of  this  connti^ 
Iftdiatety  npon  his  landing  here,  how  long  was  it  necessary 
t'fio  "must  ^y  before  that  liability  woald  accme?  Every 
ft  Cfhamg  hither,  knows  that  he  mnst  be  snbject  to  the  law, 
E'-«lbf  personal  contract  which  he  makes,  may  be  enforced 
mivDg  to  law :  it  seema  then  to  be;  and  is;  a  necessary  con- 
jtitfnce  of  this,  that  if,  to  avoid  the  process  of  ftecotmtiy, 
]|6etf'away,  so  that  no  proceeding^  by  actiob  can  be  llaA 
diiist  bimv  be  thkll  be  nevertheless  liable  to  the  other  hiodl^ 
^  V^-'  i$iw  j^inti  out^  namely;  a  cdniibissibn  olT  btekrtl^. 
MRflld  bets^oifieily  iiiffioaU  to  say  thstt  an  tdieh  bbm  ^otdd 
.ftfifWnbjwU  The  ea^es  go  the  foH  length  of  e^t^blisUiig 
t>8oottiii^;  ili«  only  distinction  is,  that  WilliiMtt^  instead  of 
itg«rre^ted  here,  escaped  to  Ireland^  bat  th&t  doen  not  make 
f  hwittftid  difltoreace.  We  ar6  therefore  df  opinion  that  ihi» 
idtiff  is  a  bankmpt,  and  th^  rale  must  be 
o    ;i  '     Bisdterged.' 
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EfidcDce  of  a  TN  replevin  the  defendant  avowed  takings  ^  heifer  damagp  feil- 
Sgiu orLay  for  ^^°V  Tlie  plaintiff  pleaded  a  right  of  way  to  pass  anj  rS^ 
mil  Banner  of  pass  with  cattle  from  a  public  street  through  and  along  a  cer- 
liui  D^ssariJy  tain  yard  and  way  adjoining  to  the  said  place,  in  which,  &c.  to^ 
pcoTcanght     -^^ards  and  unto  certain  premises,  in  his  own  occupation,  as 

ofwayforall  n      .  ^     ,  ..*%.'' 

■annerof        appurtenant  thereto^  at  all  times,  1.  by  prescription  ;  2.  by  a 

**But  it  is  cvi-  S^^^t  fr^"^  ^  person  in  whom  he  supposed  the  seisen  in  fee,  as 
denceofadrift  well  of  the  yard  and  way,  as  of  the  plaintiff's  premises^  to  hav6 
j^ry'to  coiui-  heen  United.  The  defendant,  in  his  replication,  took  issoe 
der,  together  upon  these  rights  of  way.  Upon  the  trial  of  this  cause,  at 
cridence.  Hertford  Summer  Assizes  1807,  before  Mansfield  C.  J.  it  op- 
of*the  uMKc^s  pc*ired  that  the  plaintiff's  building  had  anciently  been  a  barll, 
evidence  of  k  but  had  not  been  used  as  such  for  a  great  many  years  ;  that  the 
^ll^uraw  wi^  folding  doors  of  it  opened  not  to  the  plaintiff  *s  yard,  but  to  a 
the  user.  By  3  highway ;  for  many  years  it  had  been  converted  to  the  purposes 
^j'  of  a  stable ;  the  last  preceding  occupier,  who  was  a  pork  butGher, 

Uierofaway  had  used  it  as  a  slaughter-house  for  slaughtering  his  hogs»' and 
and  ho^8  it  the  present  occupier,  who  was  a  butcher,  used  il  as  a  slad^hter- 
Jwdfi/ca^ofa  ^^uso  for  slaughtering  oxen.  The  yard  in  question,  nlonk 
fight  of  way  which  the  right  of  way  to  these  premises  was  claimed;  was'^ft 
andUieoMiu'of  narrow  passage,  bounded  by  a  row  of  houses  on  each  side,  the 
proving  the  re-  joors  of  which  Opened  into  it ;  when  a  cart  and  horse  was  driVeii 

stxictiun  lies  ou  ■       ■  '      '     « ■      ■  u 

the  grantor.  through  it,  the  foot  passeugors  could  not  paiss  the  carriage,  bol 
Im^wis!^^'  were  compelled,  on  account  of  the  narrowness,  to  retreat  'iikti 
Whether  a  the  houses  ;  and  they  would  be  exposed  to  considerable  Aahg^ 
:Mo'Z^-  if  they  were  to  nieet  homed  cattle  driven  through  it.  It  w«  ife 
surateoniy       *evidence  that  the  precediuo:  occupicr  had  been  accustomed  tb 

withiheiueto  .  _  .         -       ,  ,  •  .      i        t  .       ■  ■  .a    .  ^i*' 

which  the  pre>-  dnve  fat  hogs  that  way  to  his  slaughter-house ;  and  that  thb 
"Sid  anhir  plaintiff  had  been  accckstomed  to  drive  a  cart,  the  only  carri^e 
time  of  the  which  he  possesscd,  usually  drawn  by  a  horse,  but  in  one'iflr 
wiuI^aJU^  to  *^^  instances  by  an  ox,  along  this  passage  to  this  bam,  w&^^ 
which  they  he  kept  his  cart ;  there  was  then  no  other  way  to  it.  He  bad 
teyaftcrwarUs',  lately  begun  to  drive  fat  oxen  that  way  to  the  premises  for  the 
#r'^an  1  Purpose  of  killing  them  there :  but  tliere  was  no  evidence  of 
^-  ^      any   other  user  than   this  of  the  way  for  cattle.     No   deed 

of  grant  was  produced.     The  defendant  produced  no  evidence 

that 
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that  he  had  ever  interrupted  the  occupiers  of  the  plaintiff's  pre-  1S08. 
mises  in  driving  cattle  there,  nor  that  they  had  been  usually 
possessed  of  homed  cattle  which  had  not  been  driven  that  way ; 
he  admitted  that  there  was  sufficient  evidence  of  a  right  of  way  Dyson. 
for  aU  manner  of  carriages.  It  did  not  appear  at  what  period 
the  honses  adjoining  the  way  had  been  built.  Best  Serjt.,  for 
the  plaintiff^  contended  that  a  way  for  all  manner  of  carriagetb 
necessarily  included  a  right  of  way  for  all  manner  of  cattle ;  and 
therefore  proved  the  prescription.  Man^eld  C.  J.  told  the 
jury^  that  inasmuch  as  this  was  a  private,  and  not  a  public  way^ 
they  were  not  to  conclude  that  a  man  might  not  grant  a  right  of 
way  to  pass  with  horses  and  carts,  and  yet  preclude  the  gran- 
tee from  passing  with  all  manner  of  cattle^  and  the  degree  of 
inconvenience  which  would  attend  the  latter  grant  in  this  case, 
furnished  an  argument  against  the  probability  of  it.  He  di- 
rected them,  therefore,  to  say  whether  there  was  sufficient  evi- 
dence of  a  right  of  way  to  drive  cattle  loose,  or  whether  they 
would  consider  the  grant  or  prescription  as  only  co-extensive 
with  the  use  that  had  been  made  of  it.  The  jury  found  a  ver- 
dict for  the  defendant. 

Best  Serjt.  having  in  Michaelmas  term  last  obtained  a  rule 
mist  for  a  new  trial, 

Shepherd  Seijt.  on  a  former  day  in  this  term,  shewed  cause.      [  281  ] 
JBEe  denied  that  evidence  of  a  private  right  of  way  for  carts  and 
lorses,  was  evidence  of  an  unlimited  right  of  way  for  all  sorts  of 
cattle.    He  distinguished  a  private  from  a  public  way.  Where 
land  u  dedicated  to  the  public  use,  unless  some  restriction  is 
proved,  it  may  perhaps  be  taken  that  the  way  is  given  for  all 
purposes,  and  to  al!  places.    If  a  man  opens  a  street,  the  pub- 
lic may  use  it  as  an  approach  to  any  other  street  that  lies  be- 
yond it.    But  if  a  person  has  a  right  of  way  over  the  land  of 
another  to  his  own  close,  and  purchases  the  close  next  Beyond 
hb  own,  he  cannot  use  his  way  for  the  purpose  of  going  through 
his  own  land  to  that  which  he  has  so  purchased.    1  RoL  Abr. 
891.  Chimin  private  line  60.  Laughton  v.  Ward,  1  Lutw.  111. 
A  right  of  way  with  a  cart  and  horse  is  of  so  different  a  nature 
from  a  right  of  way  for  cattle,  that  in  many  instances  there 
would  be  no  utility  in  having  the  one  combined  with  the  other. 
If  a  man  should  convqy  a  coachhouse  and  stable,  a  barn  in  the 
centre  of  his  own  land,  or  a  house  at  the  inner  extremity  of  a 
long  range  of  buildings,  the  conveyances  would  pass  a  way  of 
necessity,  for  the  coach  and  horses  of  the  grantee  in  the  one 

<a.se. 
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goods,  in  the  usaal  carnages  v  becanse  without  stich  'a  rigHt 
the  thing  conV^jed  could  not  itself  be  enjoyed ;  but  no  lind 
Dyson.  of  wajr- would  pass  as  a  way  of  ncceissity,  which  was  nut  dt'  th^ 
time  of  \he  grant  necessary,  by  reason  of  the  then  snbsistrng^tiar 
tare  of  the  premises,  to  the  enjoyment  of  the  thing  grantee^, 
atidtheway  wfaich  passed  of  necessity  would  not  ehttrdWyi 
the  purposes  to  wliich  the  buildings  might  be  afLGfwards'd£n- 
verted,  even  if  the  purpose  could  not  be  deemed  a  nussitiGe^' W 
this  sIaughler*house  actually  was,  being  situated  in  the  tbwn  of 
Watford,  Although  the  plaintiff,  claiming  by  prescHptibiikV 
[  282  ]  docs  not  rest  bis  title  npon  the  present  state  of  the  pr^iui^ie^^ 
but  on  what  was  their  original  state,  it  rests  with  him  td  ^\x€si 
that  the  premises  were  originally  built  for  a*  purpose  which'  rib- 
quired  the  driving  of  horned  cattle  as  incident  to  their  GOiiV^ 
nient  occupation :  the  Court  will  not  presume  it  without  prdbft 
on  account  of  the  great  inconvenience  to  lessors  and  grantors' if 
ways  which  would  result  from  this  presumption.  Tlie  limiUl- 
tion  of  the  right  was  properly  inferred  both  from  the  limited  iisS 
of  the  way  which  the  defendant  proved,  and  from  the  very  cir- 
cumstance of  the  houses  being  there  situated,  for  it  could  not 
be  supposed  that  if  this  easement  had  existed  in  the  manndir 
contended  for,  any  person  would  have  built  a  house  in  a  aituo^ 
tion  subject  to  so  much  danger  and  inconvenience.  '  '' 

Best,  contrd,  admitted  with  Rotfe,  tliat  a  man  may  specifi;-' 
cally  limit  his  grant  of  way  to  certain  uses  only  :  but  no  instrif; 
ment  conveying  a  grant  so  limited  had  been  produced  in  e\V 
dence  in  this  case.     He  denied  that  a  way  of  necessity  is  re- 
"'  stricted  to  the  particular  use  required  by  th^  state  in  which  the 

property  subsists  at  the  time  of  the  grant.  No  law  forlbids  tUli 
purchaser  of  an  estate  in  fee,  to  alter  the  state  of  his  ptoperfy 
as  bia  profit  or  convenience  may  require,  and  so  often  as  hd 
alters  it,  his  way  of  necessity  shall  be  adapted  to  bis  uses:  ii 
be  turns  his  pigstye  to  a  slaughter-house,  as  he  bad  a  way  fb^ 
his  pigs,  so  shall  he  have  a  way  for  his  oxen,  unless  that  vdf^ 
use  of  the  property  is  a  nusance  :  there  is  no  other  limitation  6t 
his  right.  The  argument  from  the  danger  of  driving  buHocklf 
here  is  of  no  weight:  for  it  appears  that  the  driving  a  cart  itr 
equally  inconsistent  witli  the  use  of  the  way  by  foot-paSsengei^ 
at  the  same  moment.  The  general  law  is,  that  the  grant  of  'a 
carriage-way  comprizes  a  way  for  all  cattle ;  it  is  competent  for 
the  defendant  to  shew  that  the  general  law  has  been  narrowed 
hy  compact  between  the  parties,  for  conventio  vincU  legem  ;  bixt 
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HjQ  /auch  compact  is  shewn.    Lord  Coke  is  to  be  •anderstoop        1808. 
a^, speaking  bolh  of  public  and  private  ways,  and  what  he  says    ^  '' 

i8,{ifeqaaUy  applicable  to  both.    **  Via  or  aditus  contains  ti^         ^^  ,..-^ 
•*.pth^t^o:  (j/^,  and  Oi^fi^^)  and  also  a  carl-way»  fprtbisja      Dyson. 
*V)ff'  ^^^di^^oehendiy  et  vehiculum  ttjummtum  dujcfindi^  and  this    *I  283  J 
i]^9,,twbfoldy  viu  via  regia^  the  king's  highway^  for  all  mepy 
'^^l^d  communis  strata,  belonging  to  a  city  or  town,  or  between 
..neighboors  and  neighboars."  1  Hawk,  b.  1.  c.  76.  accS  Leon. 
]J9^  .Anon.    Per  Dyer.    *^  It  is  good  to  prescribe  habere  viam 
pfppmnibus  carriageis,   generally,  without   speaking   of  horse* 
wiQf,  or  cart-way,  or  any  other  way."     In  former  times,  when 
t^iS:  building  was  used  as  a  barn,  cattle  must  necessarily  have 
be^n  driven  to  the  yard  this  way,  to  consume  the  fodder.    An* 
t|f!iitly  too,  before  the  nse  of  carriages  was  general,  all  harvests 
were  brought  home  on  the  backs  of  cattle,  as  still  is  used  in  se- 
veral of  the  western  counties ;  so  that  according  to  the  argu- 
ment used  for  the  defendant,  there  must  originally  have  been  a 
wi^y  for  cattle  to  the  premises. 

Cur,  adv,  vult. 
-.Mansfield  C.  J.,  having  adverted  to  the  facts  of  the  case, 
pb^erved  that  in  general  a  public  highway  is  open  to  cattle^ 
t^OQgh  it  may  be  so  unfrequented  that  no  one  has  seen  an  in- 
stance of  there  going  there ;  but  the  presumption  would  be  for 
c^UIq  as  well  as  carriages,  otherwise  cattle  could  not  be  driven 
iirofn  ,one  part  of  the  kingdom  to  another.    The  authority  cited 
fi^m^JIawkitis  only  refers  to  Co.  Litt.,  and  the  passage  in  Co* 
Lifi^  does  not  prove  that  Lord  Coke  was  of  opinion  that  in  the 
^^Me  •fa  private  way,  which  must  originate  in  a  grant,  of  which 
tf^Q  giant  itself  being  lost,  usage  alone  indicates  the  extenL 
^fidence  of  a  limited  user  could  not  be  received  to  restrict  the 
jiiafisi  import  of  the  grant    The  general  description  given  by 
{lord  Coke  does  not  seem  to  touch  the  question.    He  refers  to 
J^raeiott,  lib,  4.  foL  232.  who  only  says,  **  there  are  iter,  actm^     [  284  1 
^Q^  via ;  but  says  not  a  word  to  explain  the  meaning  of  either, 
or  thedifierence  between  them.    Nor  can  I  find  in  any  of  the 
bqqkf^  nor  even  in  any  nisiprius  case,  any  decision  that  throws 
light  ppon  the  subject.'   A  parson  has  the  via  or  aditus  over  a 
bfm  wipth  carts  to  bring  home  his  .lithe,  but  he  oan  use  it  for  no 
otl^  purpose*    I  have  always  considered  it  as  a  matter  of  evi* 
i^enoe,  and  a  proper  question  for  a  jury,  to  find  whether  a  right 
of  way  for  cattle  is  to  be  presumed  from  the  usage  proved  of  a 
cart-way.    Consequently,  although  in  certain  oases  a  general 

way 
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^.^9?'       way  for  carriages  may  he  good  evidence^  from  whicl^  a  jury 

n  LLARD    '"^y  ^^^^^  ^  "8^^  ®f  *^*  kind,  yet  it  is  only  evidence;  and 
'  '    17.  '      they  are  tp  coippare  the  reasons  which  they  have  for  forming  a|i 

Dysoii^.  opinion  on  either  side.  As  well  at  the  trial,  as  sinoe^  I  hstve 
thought  that  there  plight  often  be  good  reasons  why  a  mail 
should  gra;nt  a  right  of  carriage-way,  and  yet  no  way  for  caU}e. 
That  would  be  the  case  where  a  person  whp  lived  next  to  a 
mews  in  London,  should  let  a  part  of  his  own  stable  with  a 
right  of  carriage  way  to  it,  which  could  be  used  with  xery  little^ 
if  any,  inconvenience  to  himself ;  yet  there  it  would  be  a  mon- 
strous inference  to  conclude  that,  if  a  butcher  could  establish  a 
slaughter-house  at  the  inner  end  of  jthe  mews,  without  beings  in- 
dictable for  a  nusance,  he  might  therefore  drive  homed  cattle 
to  it,  which  would  be  an  intolerable  annoyance  to  the  grantor. 
So  cases  may  exist  of  a  g^rant  of  land,  where,  from  the  natoze 
of  the  premises,  permission  must  be  given  to  drive  a  cart  to 
bring  com  or  the  like,  and  that  right  might  be  exercised  wit(b- 
out  any  inconvenience  to  the  grantor ;  but  it  does  not  folloir 
that  cattle  may  be  driven  there.  The  inconvenience  in  this  case 
is  a  strong  argument  against  the  probability  of  the  larger  grant. 
The  defendant  was  the  proprietor  of  all  these  houses.  Mybro- 
thcr  Chambrc  mentioned  the  case  of  a  public  way,  restricted  to 

[  2^  J  carriages  only,  in  which  some  public  notice  was  affixed  to  can- 
tiou  the  public  that  there  was  no  drift-way,  and  thought  thrt 
the  absence  of  such  notice  in  this  case  was  an  argument  against 
the  probability  of  the  restricted  grant.  This  notice  might  l^ 
requisite  in  a  public  way,  but  in  a  private  way,  out  of  which 
cattle  were  excepted,  the  grantor  might  reasonably  think  it  un- 
necessary to  give  his  grantee  notice  of  that,  of  which  he  mnst 
already  be  conusant ;  he  might  justly  suppose  that  the  grantee 
knowing  the  nature  x>f  his  right,  would  not  attempt  to  use  the 
way  otherwise  than  according  to  his  grant.  I  can  find  no  case 
in  which  it  has  been  decided  that  a  carriage-way,  necessarily 
implies  a  drift-way>  though  it  appears  sometimes  to  have  been 
taken  for  granted.  1  speak  with  doubt,  because  my  Brother 
Chambre  is  of  a  diflerent  opinion,  but  I  incline  to  hold  ths^t  the 
verdict  ought  not  to  be  disturbed. 

Hkath  J.     This  is  a  prescription  for  a  way  for  cattle  and  a 

carriage-way  is  proved.     A  carriage-way  will  comprehend  a 

horse- way,  but  not  a  drift- way.     All   prescriptions  are  stricti 

juris.     Some  prescriptions  are  for  a  way  to  market,  others  for  a 

way  to  church,  and  in  the  ancient  entries,  both  in  Rastal  and 

CliJ>, 
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Cyiiff,  (he  pleaclxn^s  are  -veiy  particniar  in  stating  ffaeir  claims. 
in  Rastalf  tit.  Quod permiitat,  the  distinction  is  clearly  seen. 
Sbiiietinies  there  is'  a  carnage-way  (jnalified.    One  claim  is  re- 
markable, fugart  quqdrlaginta  averid.    The  usage  then  in  tl^s 
esse,  is  evidence  of  9  Yefy  different  graiit  from  that  which  is 
'eis^mea/  namelyVto  driVe  fat  oxen ;  aniinals  dangerous  in  their 
iia(nref:dhd' which  there  might  be  veiry  good  reason  to  except 
bni  o^fii  grimt  ^  ^  way  through  a  closely  inhabited  neighboar- 
fc'ood/   The  jury  having  heard  the  evidence^  and  formed  their 
Opinion  upon  it,  I  am  not  prepared  to  say  that  the  verdict  shaU 
"not  stand. 
".'  rlAWRENCB  J.    I  shoold  havo  been  as  well  satisfied  if  the    [  286  ] 
Verdict  had  been  the  other  way,  but  as  the  jury  have  decided 
iipon  flie  evidence,  I  am  unwilling  to  disturb  their  verdict. 
*rl^is  is  the  case  of  a  prescriptive  private  way,  which  presumes 
k  fipnemt :  the  question  then  is,  What  was  the  g^nt  in  Ihis  case  ? 
That  is  to  be  collected  from  the  use ;  for  it  is  to  be  presumed 
'itiat  the  use  has  been  according  to  the  grant.    A  grant  of  a 
carriage-way  has  not  always  been  taken  to  include  a  drift-way. 
txk  the  entries  are  cases  of  prescription,   not  for  carriages  only, 
\}VLi  for  cattle  also.     Co.  Ent.  5,  6.  Quod  permittat  ad  carrion' 
"aum  et  recarriandum  blada^  fanum,  etfimuniy  ac   omnia  alia 
nicessaria  sua,  aim  carris  et  carectis  suis,  et  adfugandum  omnia 
^omnimoda  averia  sua.    The  person  who  drew  that  entry  cer- 
tainly did  not  conclude  that  a  carriage-way  included  a  drifl-way 
lor  cattle.    Tlie  use  proved  here,  is  of  a  carriage-way  :  the 
CTant  is  not  shewn,  and  the  extent  of  it  can  only  be  known 
^irom  the  use.     If  the  use  had  been  confined  to  a  carriage- 
wiay,    T  should  have    had    no  difiiculty   whatever  in  saying 
that  it  afforded  no  evidence  of  a  way  for  homed  cattle;  for 
iiti  they    were  driven  there   no    opposition   could  be  made, 
nor  the  limitation  of  the  right  shewn ;  but   pigs   have  been 
urtven  that  way,  and  stress   is  laid  upon   this  circumstance. 
T^at  then  may  be  good  proof  of  a  right  to   drive  pigs  that 
yay,    but    the  user  of  the  way   for  pigs  is  not  proof  of  a 
right  of  way  for  oxen.    The  grantor  might  well  consider  what 
animals  it  was  proper  to  admit,  and  what  not.    The  place  is 
very  narrow,  and  full  of  inhabitants.    There  is  no  danger  from 

?igs,  and  carriages  always  have  some  one  to  conduct  them, 
tattle  may  do  harm,  and  passengers  cannot  always  get  out  of 
their  way,  but  if  the  cattle  are  driven  forward,  serious  injury 

may 
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may  be  done.    The  nature  of  the  place^  fherefbre^  may  piakt^ 
biy  have  suggested  a  limi^on  of  the  grant.  /"^  ' 

Chambrb  jr.    I  think  there  ought  to  be  a  neir  trial ;  fi^  tf* 
the  evidence  wal  on  one  side,  and  the  verdict  went  agdut  Wi^ 
evidence.    I  never  thought  that  a  carriage-way  neoetsarfly  H^ 
eluded  a  drift-way  ;  but  I  think  it  is  primd  facie  evideneer,  lUI ' 
strong  presumptive  evidence,  of  the  grant  c^  a  drift-way.    UA'^ 
doubtedly  a  person  may  restrict  his  grant  as  he  pleases,  aaMPi 
when  he  has  so  limited  it,  the  pleadings  must  be  adapted  to  ^'' 
particular  grant ;  which  accounts  for  the  variety  in  the'  ehtiieHl 
But  it  rests  with  the  grantor  to  prove  the  restriction  id  taH ' 
grant ;  otherwise  it  must  be  intended  to  be  of  the  usual  extent. 
This  inconvenience  indeed  may  occur  from  such  a  determina- 
tion, that  if  the  evidence  be  lost,  the  grantor  may  lose  the  be- 
nefit of  his  restriction,  but  he  may,  and  ought  to  preserve  the 
evidence  of  the  restriction:  and  the  inconvenience  would  be  of 
small  extent ;  for  I  believe  the  cases  are  very  few  where  a  car^ 
riage-way  has  not  been  accompanied  with  this  right ;  th^te  teema 
to  be  almost  a  necessity  for  including  it.    The  grantee  may  aend 
back  his  horses  without  his  carriage.    He  may  draw  his  earf 
riage  with  oxen ;  and  the  oxen,  as  well  as  the  horses,  most  be 
driven  back  loose  to  pasture.    There  is  strong  presumptive  evi- 
dence then  of  a  drift- way.     If  the  burthen  of  the  proof  lies  om 
the  tertenant,  it  certainly  is  possible  that  he  may  lose  the  rigbl 
of  restraining  the  way ;  but  for  one  case  where  the  cvidetaccf 
has  been  lost,  and 'would  be  supplied  by  this  decision,  there  -. 
will  be  a  thousand  cases  where  a  restriction  will  be  created  that 
did  not  exist  in  the  original  grant.     I  fear  these  rights  of  way 
will  be  very  mucU  narrowed,  if  they  are  to  be  confined  to  sueh 
actual  use  of  them  as  can  be  proved.    The  manner  of  using 
way  may  vary  from  time  to  time.     T  think  the  proof  of  driving 
hogs  is  an  important  circumstance,  and  very  strong  evidence  of 
a  grant  of  way  for  cattle.    According  to  the  doctrine  contended 
for,  it  would  be  necessary  to   drive  every  species  of  cattle  ]■ 
order   to  preserve  the  right  of  passing  with  that  species.    If  H 
man  had  a  little  field  where  cows  had  not  usually  been  pastoredf* 
it  would  be  monstrous  that  he  therefore  should  not  drive  hia 
cow  to  it.    Suppose  any  new  species  of  cattle  is  introdnced 
to  this  country,  shall  the  grantees  of  private  ways  have  no 
sage  for  them  to  their  lands !     Is  it  to  be  contended,  for  i 
stuiicf',  that  no  ancient  private  way  in  the  kingdom  can  be  used 
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for  Spanish  sheep  1  Much  of  the  su-gament  has  been  built  upon        i^OS. 
these  being  horned  catlle.     Many  breeds  of  kine  have  no  horns,    ^ 
my  ihe  grantee  drive  tliose?     As  to  the  argument  that  the  in-       '    ^[ 
couepience  of  such  an  use  amounts  to  a  uusance^  nothing  of      Dy^on^, 
that   sort  appears.     The  grantee  has  constantly  driven  all  the 
carriages,  and  all  the  cattle  that  he  had.    This  is  a  claim  by 
linpcription,  which  imports  great  antiquity,  and  it  does  not  ap- 
pafyr  how  wide  the  way  was  at  the  time  of  the  original  grant, 
ui^Jiow  much  the  houses  bave  encroached  on  it  long  since^  but 
those  encroachmcDts  cunaut  deprive  the  grantee  of  his  antient 
righd  of  way.  . 

Rule  discharged. 


■  ■1 


•  .     Morgan,  on  the  Demise  of  Surman,  v.  Surman.  Muvso 

i  . 
T7HIS  was  an  ejectment,  brou^^ht  t^  rcrovcr  certain  premises  ifamixod 

in  the  parish  of  Upton  Snodsbury,  which  tlie  lessor  of  the  [nI!'l;/'r"aU^^^ 
plaintiiT  claimed  as  heir  at  law  to  John  Wurman,  his  fallier.  perstnml  pro- 
Upon  the  trial  <;f  this  cause,  before  Graham  13.  at  tlie  IVorccs-  ^Zw^ciVT^-"" 
ter  Summer  Assizes  1807,  a  verdict  was  found  for  the  plain-  p>«»""w>t.  it 
tifi^  subject  to  the  opinion  of  the  Court  upon  a  case,  the  ma-  tary  that  each 
terial  facts  of  which  were  as  follow:  John  Surman  beinc:  seised  ^J. *i'<^  »*>j^<^.^» 

°  <'i  the  appoiiit- 

10  fee  of  the  premises,  made  his  will,  duly  executed  and  at-  mentshouhi 
tested  to  pass  real  estates,  in  which,  *^  as  to  his  KorUlli/  estate,  Jach  kiliX' "* 
lie  gave  and  disposed  thereof  as  follows.     All  that  his  messuage      Devise  to 
or  inalthouse  aud  garden  in  the  parish  of  Upton  Snodsburj/,  like-  wife,  rcnmin- 
wiae  all  tliat  house,  with  the  garden  and  orchard  thereto  adjoin-  *^p,V\''*' 
iDg^y  known  by  the  name  of  the  iiieJ  Jiio/i,  in  the  parish  afore-  jerttu appoint- 
Said,  he  gave  to  his  wife  Eleanor  Surnam  for  her  natural  life,  bomkfter*^*"^** 
Ali  Ibo  residue  of  his  real   and  personal    estate  whatsoever,  making  the 
whereof  he  had  not  by  that  his  will  disposed,  all  his  goods  and   JltoVsVifetimp", 
chattels,  stock  in  trade,  bills,  bonds,  and  all  other  securities  » an  object  of 

the  appoinN 
nient. 

If  oiic,  having  only  r.n  estate  for  life  with  a  prr-.vcr  to  appoint  in  fee,  derise  the  property  as  hcroirn, 
it  flhall  be  held  a  go(Hi  excruisc  t>f  the  iiuwer, 

StcuMg  if  kliu  had  an  iiitciest  in  ilie  rewisiuii  a-*  »4.1I  as  a  power. 

No  appointincnt  is  held  illusory  in  a  Court  of  law. 

Devise  to  A.  for  life,  remainder  to  tc&tatuiS  children  as  B.  shall  appoint.  The  fee  simple  becomes 
Seated  on  the  testator's  death  in  all  his  children  tlien  living,  subject  to  be  dcvcstt>d  by  the  appoint- 
ment. 

A  general  residuary  clause  will  carry  estates  not  in  the  contemplation  of  tlic  testator,  aniess  the 
VrjH  contains  special  indications  of  a  contrary  intention. 
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for  money  ^i^batsoerer^  begav?  ikqIoIus  wife  Ekanor  Swrmmn\ 
far  her  to  receive  tbe  rents  and  profits  thereof  to  her  owntHsei 
aadtu.mamtaia  her  children^  during  i^r  natural  life,  she  i^^ 
v^  thereout  bisjust  debts  and  funeral  expences,  and  thectoHHo 
of.proviBg'that  hisi^ilL  And*^terber  decOjase,  then  he-gwd 
and  bequeathed  the  same  unto  his  children,  to  be  parted  amtoilg 
them  as  she  should  think  proper.  All  bis  personal  .eat|[f^» 
goods,  and  chattels  at  her  disposal.  And  he  thereby  iDoAiti* 
tuted  his  wife  sole  execatrix."  The  testator  died  seised,  mliff 
out  altering  his  will,  leaving  his  wife  Ekatior,  and  six  clMfW^ 
viz.  the  letisor  of  tlie  plaintiff  his  eldest  son  and  heir  nt  loww 
John,  Mart/,  William^  and  the  defendants  James  and  'Fra/ta$^ 
him  surviving.  Franm  was  bom  after  the  will  was  made>  but 
before  the  father's  decease.  Eleanor,  his  widow,  afterwauds 
made  her  will>  duly  executed  and  attested  to  pass  real  estnies^ 
and  thereby  **  devised  and  bequeathed  unto  her  two  y^MUigiest 
sons,  Jame^  and  Francis,  all  that  her  freehold  .messnage»  tene- 
ments, and  premises  in  which  she  then  lived,  togetl\er  wiih>  tbd 
malthouse,  all  which  premises  were  then  in  her  ooonpation,  mA 
known  by  the  sign  of  the  Red  Lion  at  Upton  Snodsbufy :  4|i$ 
also  gave  and  bequeathed  unto  her  said  two  sons,  Jan^  aid 
Francis,  ail  her  household  goods,  stock  in  trade,  and  all  pMn 
sonal  property  that  she  should  die  possessed  of,  whatsoelver; 
and  wheresoever  the  same  should  be  at  the  time  of  her  deceais^ 
to  hold  as  joint-tenants  until  Francis  should  attain  the  ag)e  ^ 
twenty*one  years :  then  dhe  willed  and  directed  that  the  .wbolft 
of  her  real  and  personal  estate  should  be  equally  dividedrbe^ 
tween  her  said  two  sons  James 'zxA  Francis,  share  and  ^him 
alike,  subject  nevertheless  to  the  payment  of  her  debts,  ancl 
the,  several  legacies  thereinafter  by  her  bequeathed  to  her  othai^ 
children.  And  after  reciting  that  her  son  Thomas  Surman  bein^  ^ 
settled  in  business  during  the  life  of  his  late  father,  he  had  hig^ 
share  of  their  property  already,  she  therefore  gave  him  one  gifir— 
nea  only ;  she  gave  to  her  son  John  51.,  to  her  son  WillMm 
and  to  her  daughter  Mary,  the  wife  of  Joseph  CowtU^TM** 
which  legacies  made  their  shares  as  nearly  equal  as  she  cAmkH 
guess,  with  what  their  brother  Thomas  had  had>  and  to  be^fiaidfl 
to  them  when  her  son  Francis  arrived  at  the  age  ot.VweiAj 
years.  And  having  expressed  some  further  limitations  of 
real  estate  in  case  either  of  her  sons  James  or  FfYxncis  aliQnlc0 
happen  to  die  during  the  minority  oi  Francis,  leaviAgtlK)  lawfntfi 
issue,  she  thoreby  constituted  her  sons  Jatwi*and  Francis 

executors. 
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exeevti^.^  The  lessor  cf  ihe  piftictifi;  Thomas  Snrtn^ni  Imd  ^W- 
betniaettbdd'  in  thebumn^s  of  aniHler  by  his  father  in  hid  life-^ 
thw^.  ''QTho  testatri>c  Eleanor  Surman  died,  Icavingthe  sai<l  sht 
oUMreaiker  surYiving;  upon  her  death,  the  defendants  en^ 
teved  ob'the  promises,  and  ^werc  possessed  thereof  at  the  tune 
rftttetiiid* 

-"WtAnckse was  argued  in  IlHart/  term  last  by 
^^WHliaptt  Serjt.  for  the  plaintiff,  who  contended,  first,  that 
tlii^>testtttorv  John  Surman,  had  devised  no  g^reater  estate  in  the 
ptemkes  than  to  his  wife  for  life,  and  that  the  reversion,  there- 
£alre^  descended  to  tlie  heir  at  law.  The  heir  is  always  pecu- 
IJarty-  fcvoarod  in  courts  of  justice,  and  is  not  to  be  disinhe- 
rited 1>y  ambiguous  words.  It  is  true  that  the  words  of  the  re*- 
iMkiary  clause  are  sufficiently  larg^ ;  and  doubtless  general 
vovck^ill  often  carry  a  remote  reversion  which  was  not  in  the 
^dWUMlplation  of  the  testator,  as  in  the  cases  of  Uogan  v.  Jack- 
i&nf  Cotffp:  307.  and  Goodright,  on  the  Demise  of  the  Marquis  of 
BUckingkamshire,  v.  The  Marquis  of  Downshire,  2  Bos.  i^  Pull. 
#M-  "Bat that  effect  is  controuled  here,  by  the  manifest  absnr- 
Mies  which  would  ensue  from  such  a  construction.  The  testa- 
imi'  in  bis  residuary  clause,  speaks  of  his  real  estate  whereof  he 
hl^^iicilby  that  his  will  disposed:  but  he  had  just  before  dis- 
polled  of  an  estate  for  life  in  these  very  premises ;  and  he  can- 
^#1^:1)6'  inteitided  to  devise  a  further  interest  in  them,  without 
iAiiJOtf  r<;|eotitig  those  words  ;  whereas  all  the  words  of  a  will 
tthmt'liaf^'sofne  effect  given  id  them  if  possible.  He  proceeds  [  292  ] 
tt^'l^ve  to  bis  wife  for  her  life  the  rents  and  profits  of  the  sub- 
JIM iiof'tiiis' second  devise:  but  it  is  impossible  that  he  could 
ilMn*l#  give  to  his  wife  for  her  life  the  rents  of  that  reversion- 
iiyttetade  wtuch  was  to  come  into  possession  only  upon  her  own 
diMtfse :  it  was  equally  impossible  that  she  could  out  of  those 
indtii;'  maintain,  as  she  was  directed,  her  children  during  her 
Klbir^  Hd  discharge  the  testator's  testamentary  expences,  which 
vktf  a^pttyment  to  be  made  immediately  npon  his  decease.  The 
4eMioo  itt  the  case  of  Strong  ▼.  Teate,  2  Burr.  912.  proceeded 
tintbijT^oond^  So  Roe  d,  James  v.  jtvis,  4  Term  Rep.  605; 
f.  Daniel  v.  Miles,  H  East,  494.  the  testator  having, 
mamage  settlement,  an  estate  for  life,  with  a  rev^r-^ 
himself  in  fee,  suliject  to  the  estate  tail  of  his  daughters, 
dMsM  to  his  daughter  Judith  and  the  heirs  of  her  body,  all 
Uii^fntebitd  and  leasehold  lands  whichwere  not  settled  in  joiniute 
omii^issUtmfe,  and  it  watf -held  dial  the  refersion  in  fee  did  not 
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pass  by  that  devise,  on  account  of  the  absurdity  of  BtipposS*>g 
thathehiad  devised  an  estate-tail  to  a  person  who  htd\^lr^6y 
the  same  estate  in  the  same  premises.  In  thaf  cas^  LorA  Eifenih 
borough  C.  J.  recognized  tiie  case  o{  Chester  v/Chest&^-9''P. 
IVms.  56,  {Mamjield  C.  J.  That  case  was  decided  Sill'tbfe  att^ 
thority  of  Strode  v.  Ladi/  Russell,  2  Veru.  621.  It  is  a  'sbbck- 
ing  decision,  but  it  has  been  followed  by  a  hundred  othi;f»'.5 
And  his  Lordship  observed  that  the  eflect  of  a  residuary  clutti^^ 
in  a  will,  allhough  sufficiently  comprehensive,  may  be  cm- 
trouled  by  the  general  intent.  Here  the  testator  had  alreMy 
disposed  of  the  premises  in  question,  before  he  made  the  s^ 
cond  devise.  And  if  the  reversion  does  not  by  these  words 
pass  to  the  wife,  it  cannot  go  to  the  children.  The  devise  u, 
"  from  and  after  her  decease,  I  bequeath  the  same,^'  w&ieh 
means  "  tlie  residue  whereof  I  have  not  in  this  my  will  dispds^ 
of:'*  it  cannot  mean  the  whole  given  in  my  will,  every  thitog 
that  is  already  disposed  of.  Bat  if  this  clatise  included  thift-  re- 
version, still  tlie  willof  the  wife  is  a  bad  execution  of  the-pAW^T 
given  lier  by  ilie  testator,  of  making  partition  among  his  clHld- 
ren,  and  the  estate  either  descends  to  the  heir  at  law,  stll^ttet 
to  a  trust  to  be  divided  by  him  equally  among  the  childreli;'Y)ilr 
descends  to  the  testator  s  six  children  equally,  of  whom  theThi^ 
is  one.  Cmmiffgham  v.  Moodi/f  2  Ves,  174.  Doe  on  tk^  '2)»- 
misen/milis  v.  Martin,  4  Term  Rep.  39.  The  latter  IS  ^  ttfj 
remarkable  case.  There  the  estate  was  limited  to  the  irife  ftk 
life,  remainder  to  the  husband  for  life,  remainder  to  the  QSfe' 
all  the  children,  or  such  of  them,  and  in  such  propOftiorisTifeB 
the  parents  should  appoint,  and  for  want  of  such  appbiHtiiieUt, 
to  tlie  use  of  all  the  children  in  fee,  and  in  default  ofudch^js- 
fiue,  to  the  father  in  fee  ;  with  a  power  to  the  parents  to  r^V6lt! 
the  uses,  and  sell  the  estate,  upon  condition  of  reparctiisiofg^^^ 
otiier  lands.  The  parents,  after  the  birtli  of  some  childh^of;* 
voked  the  uses,  and  appointed  new  uses  to  a  stranger,  ^imI' 
question  was,  whether  the  children  had  only  a  contiii^6nf  M- 
mainder,  which  this  act  might  destroy ;  or  whether  they' 
vested  estate;  and,  if  so,  whether  this  should  devest thdlrM 
The  Court  on  the  authority  of  Lord  llardwiche's  decdsitib  iiff^  ^'^ 
Cunningham  v.  Moody ,  held,  that  the  children  upon  their  iiirlK^^'' 
took  an  estate  in  fee,  subject  to  be  devested  by  a  diie!>«|ifp6ii 
ment.  But  in  the  present  case,  it  seems  rather  that'  tbc  'estate 
descended  to  the  heir  at  law,  until  appointmenti  ^m.\ 
The  objections  to  the  appointment  are,  that  the  testatrix 
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jKiQt  even  profess  to  execute  the  power :  she  expressly  gives  the 
property  as  hor  o\?q.  The  power  in  tliis  case  purports  that 
l^ih  the  real  and  personal  estate  are  to  be  parted  among  the 
'fe^t^tor's  children,  which  must  be  amon^  all  the  children  ;  and 
t^  M^idow  devices  to  her  two  youngest  children  only  the  whole 
My^  estate,  and  the  whole  persontd  estate^  except  certain  *^maU 
logiioiesy  and  does  not  give  to  each^  a  part  of  the  real,  and  a 
paii:  of  the  personal  estate.  Mengey  v.  Walker ,  Cns.  temp.  Talb. 
7^. ,  Again,  Francis  was  not  born  at  the  time  of  making  this 
>fjll.:  he  \yas  not,  therefore,  originally  one  of  the  objects  of  the 
testator's  bounty,  and  the  power  cannot  be  extended  in  favour 
qf,.axiy  others.  Lord  Lottghbc rough.  Chancellor,  said  in  one 
Qfis^y  "  if  the  word  were  issue^  I  could  extend  it  ad  wjinitum, 
f|>pt  I  cannot  under  tbe  word  children  include  grandchildren. 
\W^  piustact  according  to  the  extent  of  the  instrument  giving 
4frp?P9Ver;' 

..^liaylejf  Serjt.  contra^  contended,  that  according  to  the  cases 
fiffSffimlittson  v.  Dighlo$i,  IP.  Wms.l4D.  and  Licfey,  Salting- 
^f^e^  IJlfod.  189.  the  reversion  became  subject  to  the  wife's 
tHPPP^^^u^"^*  H^  admitted  that  to  make  the  appointment  good, 
{^fic\  child  must  take  a  share,  but  contended  that  it  was  not  ne- 
i^/^ss^iy  that   each  should  take  a  share  of  each  component  part 
jof  \a  mixed  fund  ;  an  appointment  of  a  share  of  either  to  each 
^s^  good*    The  sufficiency  of  the  amount  of  the  share  could  not 
1^  questioned  here.     Spring  v.  Kite,  cited  1  Term  Rep.  438.  n. 
xj^empe  v.  Kempe,  5  Ves.  861.      Fanderzee  v.  Jcom,   4   Ves. 
JS[j^f     But  supposing  that  the  appointment  were  bad  in  law, 
sfjUltbe  plaintilT's  lessor  would  be  entitled  to  one-sixth  only  of 
ibe  estate.     Kempe  v.  Kempe,  5  Fes.  859.     For  it  was  vested 
Jll^terest  in  the  children,  according  to  the  cases  of  Doe  d.  Willis 
j^r^J^artin^^wiiL  Cunningham  \.  Moody.    Indeed  it  would  ap- 
-  iPP^  absurd  to  hold  that  an  appointment  of  the  whole  in  favour 
^  one  must  necessarily  be  bad,  but  that  the  same  estate,  with- 
.4;^(.any   appointment,    should  all   go  to  one.      It  was  clear 
»i*lM*f  the^fter-born  child  might  take.     ^Fi/Je's  case,  6  Co.  17.  b. 
.  tJSi^JWHy.  Roach,  9  Mod.  104.  Baldwin  v^  Karver,  Cowp.  309. 
'  I  i  iiViUiams,  in  reply,  cited  the  argument  of  Mr.  Scott  now  Lord      {  295  ] 
rlfihlmceilory  in  Ackroyd  v.  Smithson,  1  Bro.   Cha.  Ca$.  506. 
SHtfaelialf  of  the  right  of  the  heir,  that  this  was  not  a  vested  in- 
-»  Merest  io  the  children,    lie  referred  also  to  Ptire/by,  v.  RijgeFs, 
tSASaand.  dSa.  : 
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"  The  Court  n<m  delivered  their  opinions  ieriatimi 
-Ctf  AMBRE  J.,  after  havings  recapitnlated  the  materfai  jmrb 
'of  these  two  wills,  observed,  that  the  claim  of  the  lessot'6iF-1te 
plaintiff  was  founded  on  the  idea,  either  that  the  real  estattft'lriiik 
not  at  all  devised  by  the  will  of  John  Surmaft,  or  that  if  it-  Vai 
devised,  the  disposition  made  by  his  widow  was  not  a  g^tmiup' 
pointment  under  her  husband's  will.  The  cases  of  Goodiitk'% 
Miles,  Strong  v.  Teate,  and  Doe  on  the  Demise  of  Dfriui, 
Saunders,  2  Cowp,  420.  which  had  been  cited  in  dapporC  of  ^ 
first  position,  seemed  to  prove  exactly  the  contrary :  fbr  thiofe 
were  all  cases  in  which  there  was  a  special  indication  of  tA  \!(^ 
posite  intention,  which  controuled  the  effect  of  the  geUeti 
words;  but  where  no  such  indication  was  to  bd  found,  llle 
words  here  used  were  sufficient  to  carry  the  reversion.  Hie 
first  question  here  then,  was,  what  was  the  effect  of  thei  Utttti 
John  Surman  ?  It  was  a  very  singular  will,  and  he  was  g&Mi 
that  the  opinion  of  his  Lordship  and  his  brethren  uponitdiifered 
from  his  own.  These  two  youngest  sons  had  not  been  iadvaiiced 
in  life :  and  the  widow  very  rationally  gave  them  that,  wUA 
put  all  the  children  upon  an  equality.  An  interest  in  the  pier- 
sonal  as  well  as  in  the  real  estate,  was  certainly  given  to  tie 
children,  by  the  clause  in  which  the  testator  bequeath^  tlie 
same  after  his  wife's  decease,  to  his  said  children,  to  be 
between  them,  as  she  should  think  proper.  But  the  word 
was  so  explained  afterwards,  that  it  must  be  confined  to  file 
[  29G  ]  real  estates ;  and  if  so,  the  widow's  appointment,  being  for  tte 
benefit  of  two  only  of  the  children,  must  be  bad.  Illusory  ap- 
pointments were  not  known  at  law,  but  something  must  be 
given  to  each  under  this  power.  The  testator  afterwards  oiade 
his  wife  executrix,  aud  gave  all  his  personal  estate,  goods, 
and  chattels,  to  be  at  her  disposal.  On  the  principal  that  no 
words  were  to  be  rejected,  which  could  possibly  be  retaine^i 
he  thought  that  this  was  a  revocation  of  the  former  residDaij 
bequest  of  his  personal  estate  to  his  children,  and  left  the  real 
estate,  as  the  only  subject  of  tlie  division  directed  by  the  testa- 
tor. It  was  further  to  be  observed,  that  if  the  widow  was  to 
be  accountable  for  every  article  that  came  to  her  hands,  that 
would  have  rendered  it  impossible  for  her  to  carry  on  the'te^ 
tator's  trade  of  a  publican.  Consequently  the  ffppointmenf  was 
bad  ;  and  if  bad,  the  estate  must  go  in  equal  shares  to  the  ^ 
children.  One  of  them  was  born  after  the  making  of  the  will; 
but  it  was  before  the  decease  of  the  testator,  and  the  case  of 
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lialdmu  y.  Kavv^^  ajx^ .  other  cam^q,  bad  decided  ^at  fliiff  icir- 
^if^t^fetdid  Dpt  p]^€iV)eiiia  d^viso.firom  extendiDf  |tp  a^^Ule 
,q^il^ep^,^pd.,^ttbj3  child  born  after,  the  mfd^ing^of  jUi^jwvlU 

^^.  ^^^A^r^.J**  difiered.  &cm  hi^brQlber.  Ckfimhrt  ip  his  cpm^Eaq- 

^^fiDf ,  oC .  tbi^  pb3Ciire  will.    ;It  appeared  that  Une  testator,  w«^ 

yoffpy^gd  of.  this  baoae  where  his  bosineis  was  carried  q0»  and 

cif^mrf  personal  property.     His  first  object  was  to  seoore  to  \i% 

c^l4ir^  hi3 . personal  property.    It  was  a  pmdent  pcecaniipn  to 

gi)^  it. to  th^m  in  sqch  shares  as  his. wife  might  direct*    A  so- 

^fm^  jbifsband  might  have  dissipated  it.    Thi;i  then  was  a  mixed 

^onct  for  distribution  9  consisting  of  real  and  personal  estate. 

TS\^e  ajppqintraeut  was  executed  in  the  most  prudent  way  ima- 

gM^ble*    The  first  question  was,  whether  the  personal  estate 

w^  destined  for  the  children  ;  if  it  was  not,  the  Court  uuani- 

jQoosly  agreed  that  tbe  power  was  ill  executed.     If  it  was,  the 

next  question  occurred,  whether  the  power  was  satisfied  by 

giving  real  estate  to  one  child,  and  personal  estate  to  another? 

The  word  same^  since  there  was  a  joint  fund,  must  relate  to  the 

Hfrbpie  fund.    The  doubt  was,  whether  the  words  which  made 

the  widow  executrix,  repealed  the  former  words.    They  were 

iil.tiie  same  period ;  and  it  was  a  rule  of  construction,  that  if  the 

whole  of  a  sentence  could  be  made  to  stand  together,  it  should 

be  S9  construed.     ChambreJ.  proposed  to  contronl  the  word 

«lfiie.  by  the  subsequent  words,  he  controuled  the  subsequent 

w^ds  by  the  word  same. 

Mansfield  C.  J.  thought  that  the  testator's  intention,  though 
di&icalt  to  discover,  was  to  make  his  wife  tenant  for  life,  and 

1 

then  to  divide  his  property  among  his  children,  as  she  should 

think  proper.     He  made  his  wife  executrix,  and  gave  her  all 

his.f^ocft  in  trade,  bills,  bonds,  &c.  she  paying  thereout  all  his 

just  debts.     It  was  impossible  to  apply  the  word  same  to  one 

sort,  of  property  and  not  to  the  other ;  from  and  after  her  de- 

.cease,  he  gave  the  same  to  be  divided  among  his  children,  as 

she  should  think  proper.     It  seemed  the  most  rational  construe- 

^tion,  to  say  the  testator  meant  that  she  should  take  the  whole 

jforher  life  only:  from  tho  bequest  of  the  stock  in  trade,  it  ^p* 

({ie^ed  probable,  that  the  testator  thought  his  wife  would  con- 

.tinoie  his  trade;  and  the  words  *'  all  my  personal  estate,  goods, 

and  chattels,    at  her  disposal,"  appeared  to   mexm,  that,  she 

^ould  -have  a  discretionary   power  to  sell,  change,  or  enlarge 

, the  stock,  fi$  she  should  find  expedient.    The  next  question  was, 

whether 
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>i»bdtHeritIidieifa8>d;<good'i&pp9in(Mtfeiilt^  tdupreiiieiit  itbe»ifdMil 
sob  fromclaimirig'a  sbar^injoppositievKbtbdYwiU  ioClitf  itodiat 
^The  qoestion  )#a8^a  nenr  one  in  lts;^pTdseut  fdrnv,  boHhieJbcyiuk 
to  tbiDk  tbattfae  appotntm^nt  wiJB.a^oodtona.iso  f^^turfhelctoif 
oblle^t  firom  the  adjadged  cases.  The  oasds  son  appbititiiicali 
were  ktamerous^  but  none  of  them  tamed  upon  the  poiat  jtfof 
vested  interest ;  they  all  proceeded  on  the  gnfrtifni  rf  intiiii 
sory  share.  But  the  doctrine  of  illusory  appointments  couldalai 
be  disbossed  there.  If»  according  to  the  terms  of  tfae/potrer, 
some  share  were  given  to  each^  it  was  impossible  for  a  comiaj 
law  to  say  how  maoh  each  should  have :  that  must  depend  apoi 
the  appointment  itself.  If  an  hundred  thousand  pounds  were 
the  fund,  and  five  shillings  were  the  sum  given  to  one,  the  ap 
pointment  yrould  be  good  at  law.  But  in  the  present  case  there 
was  a  fund  consisting  both  of  real  and  personal  estate,  and  tc 
several  of  the  children  no  part  of  the  real  estate  was  distributed 
The  question  then  arose,  whether  it  was  necessary  to  give 
a  part  of  the  property  of  each  description  to  each  of  the 
objects  of  the  testator's  bount;\  If  the  Court  of  Chancery  had 
to  decide  whether  such  an  appointment  were  illusory  or'noU  h 
a  case  where  it  was  the  more  convenient  course  to  give  a  pari 
or  the  whol^  of  the  realty  to  one  child,  and  a  part  or  the  'Wbtfc 
of  the  personalty  to  another,  it  cannot  be  conceired  that- tic 
Court  would  deem  it  illusory,  because  a  part  of  each  speKd^ 
was  not  given  to  all.  And  if  this  were  so  in  equity,  at  Ivir, 
could  there  exist  a  doubt  that  the  giving  part  of  one  species  «Uiy 
would  be  a  good  legal  appointment?  If  so,  the  lessor  of  fte 
plaintiff  was  entitled  to  no  part  of  the  real  estate.  But  it  liild 
been  said,  that  this  was  not  a  good  execution  of  the  power,  lie- 
cause  the  testatrix  disposed  of  the  property  as  her  own.  It 'la 
true  that  where  a  person  having  an  interest  and  a  power,  do^ 
not  refer  to  the  power,  it  shall  be  held  that  he  means  only  'to 
dispose  of  his  interest.  C/eer*s  case,  6  Co.  17.  S  res.  But  where 
A.  is  seised  of  an  estate,  with  a  power  for  B,  to  appoint ;  there 
B.,  having  no  estate,  his  act  shall  necessarily  be  inferred  to  be 
done  in  execution  of  the  power.  In  a  case  where  a  woman  de- 
vised her  real  estate,  having  none,  but  a  power  to  appoint  a^real 
estate  of  her  husband's.  Lord  Loughborough,  Chancellor,  held 
it  was  a  good  execution  of  her  power.  The  testatrix,  Ui€pi; 
taking  as  she  did,  only  a  life  interest  in  the  real  estate,  certainlj 
had  only  a  power  over  the  reversion,  and  not  an  interest  in  it. 
And  therefore  although*  sho  uses  tcnns  of  devise,  it  is  plain  thai 
^  sh< 
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^rb^imcfliilt  to  •esei^aM  the  poSveriif^fra -other  points? bad^fbden 
Tait^edj  Mrh^thdr  "the ' eldest  8oii|  or'iaU  iiie  children^  tori.all  jbiit 
lone]  )fidioiild  Uaretakeaifae  real  estate,  ia  case  die  af^poiptin^tit 
fUodbeen  bad.  • 'HetiiKiiight  aUthd'childnsnvinchuliDg  tbeiflftef- 
>^bierIlibhii4>'  vronld  have  taken  :  but  it  was.  not  necessary  ioi 'de- 
tjcide  the '  two  last  potntB^  as  he  was  of  opinion  with  if ea^A  J. 
•Ant  the  lessor  of  the  plaintiff  was  not  entitled  to  recover  cmy 
ilbing^ 

:  *  Lawrbncb  J.,  not  ha?ing  been  on  llie  bench  ^ben  the  case 

was  argued^  expressed  no  opinion. 

Pos/ea  to  the  defendants. 


.sees. 

•MoaoIi6r 

0X1  dem. 

V. 
Su&HJiK. 

^'  fK*      ■  ■ 
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Christy  v.  Row. 


May  so. 


ufpB^IS  was  an  action  brought  to  recover  freight,  demurrage^  ?*?*^    h 

y,y.,  ,  and  port  charges,  upon  a  voyage  intended  to  have  been  is  prevented  by 

r,pitk^  to,  Hamlmrgh.  The  first  count  of  the  declaration  set  forth  '"^ft^^ 

.,^1  charter-party  in  writing,  not  sealed,  whereby  the  plaintiff,  amTing^and 

;.J;|eing  owner  and  master  of  the  True  Briton,  on  the  2d  of  October  direct^heaM*- 


j(§P6  agreed  to  let  her  to  freight  for  one  voyage  from  ShUlds  to  *«'  ^  deliver 

.ffjumburgh,  and  stipulated  that  the  ship  should  be  kept  tight,  and  accept  it' 

&ic^  during  the  voyage,  with  an  exception  of  perils  of  the  seas,  mSntidn«^^ 
I  ^i^tr^ints  of  princes  and  rulers,  fire,  and  enemies;  the  plaintiff  jumps  it  upon 

^groed  to  take  on  board  a  full  cargo  of  coals  on  aocoiipt  of  the  J^cTto  0*^**^' 

fr^^ghter  or  his  assigns,  and  to  proceed  for  Hamburgh,  and  on  freight  pro  rati 

,  \ii&  arrival  to  deliver  the  same  to  the  freighter  or  his  assi£^s  at  And'if  the 

.jSu^fj  convenieDt  place  or  places  where  the  ship  and  cargo  might  ™"^^*  P^ 

J, T  ,,,■,-..  .  default  of  the 

con^ij^nccs  or  restraints  of  princes  from  delivering  the  whole  cargo  there,  he  shall  be  entitled  to  freight 
'Ji^^raftl  for  tite  part  delivered. 


rragc  irotn  the  time  ot  her  arrival  at  t&e  port  of  loading  .and  notice^ 
I  the  ?argO|  orthe  m^tcr  has  had  time  to  discharge  it«  if  abandoned. by  tlie  owner. 
''*'\^dth^t'fhe  tda&tcr  would  not  be  entitled,  upon  losing  the  delivery,  to  castaway  the  rcudne  of 

irthe  mt^ster  signs  ab.*Il  of  lading,  expressing  that  upon  delivery  of  the  carj^o  freight  is  to  be  paid 
•'^Uie-trbh^meear,  he  does  not  tliiereby  renounce  his  daim  fyt  freight  against  the  consignor. 
V  ii  li^^ft^  ^^^  Ihe.ma^te^s  right  to  exact  payment  of  any  paxt  qf  th»  ireight  from  til>«  consignee,  docs 
not  lirise  till  the  delivery  is  completed  or  determined. 

'  (    U)>iitiatii8g#ttniteKt  to  ps^y  certain  piUitdgc  and  port  charges  for  an  entire  «*i>yag^,( 'though  a  part  only 
of  thi^  cargo  is  delivered,  there  shall  b^  no  apportionnicut  of  the  pUota^g,  uqd  jM»ri  charges,  but  the 
'  U hole  ihall  be  paid. 

safely 


i  <  .    .^  • 


Christy 
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^  ^9'^*  safely  cpo^c ;  that  the  sbip  slioald  for  her  lo^din^  lie  nntil  t(le,^^l 
of  October,  apd  for, her  delivery  lie  at  the  r^te  of  ,one  workiD|^ 
day  />er  Jceet,  and   so   to  end  , the  voyage.     In  *  consideration 

Row,  whereof  the  freighter  agreed  wot  qnly  to.  put  Qii,boai;d.a  ci°^i!ep.  of 
L  ""^  J  coals^  and  to  receive  or  cause  the  same  to  be  ret^i.yed  f  110^4 .0^ 
board  her  at  Hamburgh  within  the.timefs  limited  for  her  Ipac|jne 
and  delivery,  bat  also  to  pay  the  plaintiff  in  full  for  thejfireigm 
of  the  ship  for  the  voyage,  after  the  rale  of  20/.  per  keel,,  m 
the  delivery  of  the  cargo,  by  the  master  having  what  money- h^ 
might  require  for  the  sliip^s  nse,  and  the  remainder  by  a^goo^ 
bill  on  London  at  two  months'  date»  with  51,  demurrage  to^ 
every  day  of  the  ship's  detention  beyond  the  days  so  limited  .for 
her  loading  and  delivery;  and  also  two  full  third  parts  of  all 
pilotage  and  port-charges  which  might  be  incurred  during  thf 
voyage.  The  declaration  further  averred  that  on  the  13ih  of 
October,  and  not  before,  through  the  default  of  the  defendant 
in  not  loading  the  ship  within  the  stipulated  period,  although  the 
plaintiff  was  ready  within  that  period,  he  received  on  board  ^ 
full  cargo,  to  wit,  17  keels  of  coals,  on  account  of  the  defendant 
or  his  assigns,  and  proceeded  towards  Hamburgh,  and  on  tie 
8th  o{  November  arrived  at  Cuxhaven,  being  a  port  in  the  coarse 
of  the  voyage  from  Shields  to  Hamburgh,  and  gave  notice  there^- 
of  to  the  agents  or  assigns  of  the  defendant  tit  Hamburgh ;  and 
on  the  12th  of  November  arrived  at  G/i/cA'5teJ^,  another  port  in 
the  coarse  of  tlie  voyage,  he  having  been  forced  and  competle^ 
by  certain  officers  acting  in  the  service  of  the  king,  and  whoM 
orders  he  could  not  resist  or  controul,  to  remain  at  Cuxhaven 
ajQtil  that  day.  Tlie  plaintiff*  further  averred  that  by  the  restraiirt 
of  princes,  and  by  reason  of  the  danger  of  capture,  to  which  iiiff 
ship  and  cargo  would  be  exposed  by  reason  of  certain  enemies 
of  his  majesty  being  tben  near  to,  and  likely  to  seize  and  occap^ 
Hamburgh,  ho  was  prevented  from  proceeding  nearer  to  Han^ 
burgh,  whereof  tbe  defendant  had  notice;  and  that  in  consider* 
alion  of  the  premises,  and  that  the  plaintiff*,  at  the  defendant's 
L  ^'^  J  request,  would  deliver  the  cargo  at  Glucksladt  to  the  defendant 
or  his  assigns,  into  such  craft  or  lighters  as  he  or  his  agents  oif 
assigns  should  send,  the  defendant  undertook  to  pay  freight  ^0^ 
the  cargo  from  Shields  to  Glucksladt,  and  the  same  demurrage^ 
and  after  tbe  same  rate  as  was  stipulated  in  the  charter*party« 
together  with  two  third  parts  of  all  pilotage  and  port-charges* 
The  plaintiff*  then  averred  that  he  did  deliver  at  Gluckstadij^  \6 
certain  assigns  or  agents  of  tlie  dcfendantp  into  certain  cifafL  o^ 
lighters  sent  by  them,  7  keels  and  I  chaldron  of  coals,  part  of 

the 
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tii^  ii^r^o,'  and  was  teady  arid  wilHiij  to  liavfe  delivered'  the  resi-        1808. 
itieV  in  tbe  like  or  in  any  other  manner,  which  the  defendant,     ^       T 
..lifi'fej^e^nts,  or  ass]p:ns»  should  direct,  and  for  that  purpose  re-  ^t. 

tiiafii^ll  hi  Gluckstadl  tintil  the  i^st  of  November^  whereof  the        Epw. 
aefe'ndant  and  his  assigns  had  notice,  but  that  they  did  not  re: 
0^V6  it :  that  he  was  on  that  day  directed  by  certain  oflScers  iii 
lilj  inajediy's  service,  having*  authbrily,  (and  which  directions 
were  occasioned  by  certain  acts  of  his  majesty's  enemies^  and  It 
(heihg  in  cohseqcrenccof  such  acts  unsafe  and  exposing  the  ship 
aid'dlsargo  to  risk  of  capture  to  remain  at  Gluckstadt),  to  proceed 
iromGIuclcstadt  back  to  Ctixhaveh  ;  that  he  accordingly  returned 
io'Cuxhaven,  and  remained  there  until  the  25\h  of  November^ 
witH  the  will  and  intent  to  have  delivered  the  residue  of  the  cargo, 
but  t&at  the  defendant  and  his  assigns  neither  sent  any  craft  or 
in  JBuby 'manner  received  the  residue  of  the  cargo.    The  plaintiff 
fdriber  averred  that  he  was  on  that  day  compelled,  by  and  in 
consequence  of  the  restraints  of  princes  and  rulers^  the  acts  of 
'the  enemy,  and  by  certain  officers  acting  under  the  orders  of  bis 
migesty  ordered,  to  sail  from  Cuxhaven  for  this  kingdom  ;  tbat 
oh  the  1st  of  December  he  arrived  at  Shields^  and  on  tbe  4  th  of 
TeSf7iaryl8(Jl7  in  this  kingdom,  to  wit,  at  London,  8cc.  he  landed 
arid  delivered  the  residue  of  the  cargo,  which  he  was  so  pre- 
vented and  hindered  from  delivering  at  Glucktiadt  or  Cuxhaven^ 
oir  etscrwhere,  hut  which  might  have  been  delivered  or  received      [  303  1 
had  the  defendant  loaded  the  ship  within  the  time  stipulated,  as 
He  might  and  ought  to  have  done ;  or  had  he,  his  agents  or'as- 
si^ns,  used  due  diligence.    The  plaintiff  then  claimed  for  71 
davs*  demurrage,  at  the  rate  in  the  memorandum  specified, 
355^.;  for  the  freight  of  the  cargo  340/.;  and  for  two  third  full 
psurts  of  the  pilotage  and  port-charges  25/.  145.  6J.    The  second 
count  stated  that  the  residue  of  the  cargo  had,  since  the  ship's 
retdm,  with  the  defendant's  knowledge  and  assent,  been  landed 
ia  this  kingdom.    The  third  count  stated  a  substituted  contract 
entered  into  by  the  defendant,  to  pay  reasonable  freight  for  the 
cargo,  or  so  much  thereof  as  should  be  delivered,  and  averred  that 
the  plaintiff,  afler  being  compelled  to  return,  discharged  iand 
delivered  the  rest  of  the  cargo  for  the  use  of  the  defendant,  with 
notice,  and  claimed  142/.  lOs.  only  for  freight  of  the  7  keels 
1  chaldron.     Upon  the  trial  of  this  cause  at  Guildhall,  at  the 
Sittings  after  Michaelmas  term  1807,  before  Mansfield  C.  J.,'  the, 
plaintiff  proved  the  charter ^pary  as  stated.     He  also  proved  that 
defendant  did  not  fully  lo^d  the  vessel  till  the  13th  of  October, 

being 
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iwet       being  ifpaHidaytf  after  liieititiie  ^Iptd^led  ipr  obi»ptetili|f'>flil 

J^     •—      ewgOf  in'coaseqnefice  of '(wUidi  the'  plaitttilT  claimed  4v0fafi 

^^  d^mun^e,'  anA  the  defendant  paid   bim  16L  in  ipa^t^^andMil 

JU.^       dorsad:  on  the  charter-party  ati)enioi*andttiii  'that  ^';if-tfiel-lilft| 
'''  '*  should Itee  the  then  convoy  aboat  io$ti\Vfr4>ni'l,e(tki&'^SM 

**  in  thai  cafleithe-o^plaiiKi  tvasio  bepaidlOl^.for'2  d^ys' deilM 
'^xa^,  tits/.  ;?ifr  day,  which  Messrs.  Ross  and  Schleiden;'^1l^ 
'^  defendant's  eon»ignee^.  were  desired  to  have  the  goodtilsiM^HI 
**  pay  to  Captain  Christy'*  The  plaintiff  lost  that  c6nvoy.  Bi 
sailed,  and  on  \ke  8th  of  November  arrived  off  Cuthatfem  whMI 
is  BO  near  to /i<^m6i/rgAy  that  he  conid  with  ease  huv-e  retkcM 
thatplaee  on  the  same  day;  but  being  prohibited  by  the  codinlui 
[  304  ]  der  of  his  majesty's  naval  force  there  from  proceeding,  bectMMI 
the  frewcA  forces  were  then  nearly  approaching  io  Hambtir^ 
he  sent  thither  intelligence  of  his  arrival  to  Ross  and  iSr/t/eAfeM 
who  in  an3wer  directed  him,  *'  if  he  should,  against  expeDW 
*'  tidnj  have  waited  that  answer  to  his  welcome  letter,  to  aiiikiii 
'*  far  ^Ghckstadtl  where  they  wonld  send  him  some  Kgh^Kdl^/ 
The  plaintiff  arrived  at  Ghtckstadt  on  the  12th  of  Nwemffer;-lilak6 
on  the  15tb  and  16th,  in  pursuance  of  written  orders  k'eofrtiilljy 
from  Roiss  and  Sehleiden,  delivered  7  keel^  and  1  chaldretf  *^ 
coals  into  the  only  ligiiters  sent  by  them.  If  sufficient  ItghUM 
had  been  sent,  the  whole  cargo  might  have  been  dischit^^ 
during  the  ship's  stay  at  G/uckstadt.  She  was,  bowev^r^  ga- 
bled to  discharge  at  the  rate  of  a  keel  per  working  day  duffng 
her  stay  there.  On  the  2Xst  the  French  having  entered  Ham- 
burgh, the  plaintiff,  by  direction  of  the  British  consul,  and  o1 
tlie  commanders  of  his  majesty's  ships,  returned  to  Cuxlwven 
and  on  the  23d  received  from  them  instructions  to  returac  tc 
Jingland  with  the  rest  of  the  cargo,  in  consequence  of  which  he 
sailed  on  the  26th,  15  working  days  only  having  elapsed  since 
bis  first  arrival  in  Cuxhaven  roads,  and  reached  «S/iie^  ou  the 
1st  of  December;  on  the  9lh  he  apprised  the  defendant  of  the 
eircamstances,  and  inquired  how  he  was  to  dispose  of  the ^etll^ 
go;  to  which  the  defendant,  ou  the  10th  replied,  that  the 
plaintiff  was  at  liberty  to  proceed  in  any  way  he  thonght  pro- 
per, fi(3  his  contract  with  him  (the  defendant)  had  not  bdi^ 
performed.  The  plaintiff  having,  on  the  I4tb,  given  him  Mtiti^ 
of  his'  intehftion  to  knd  the  cargo  at  the  defendant's  I'isk  tM 
expence;  tinless  he  should  himself  unload  it  within  7  day^,'  ^ 
thd  4lh'  of^  Febntitfy  Huish'jd  tlier  landing  of  it  on  a  ptiMid  i^lrtrfj 
sii  iihields,  and  apprized  the  defendant  of  what  k6  twd  diihit^. 
^  The 
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mbe  jfbsiii^e  had.  paf  d.  SS2«  }1  &.  fid^  ibr  Idio  vbole  of  the  pilotage 
aiHliporlrQhargeS|,ibMli[.thfs  reasoitableness  of  some  *oCilieicbajcges 
UsasjoootpBiiefl.  Xiie  defendant  prayed  4he  bill  of  lading^isby 
ifMU^h Jlie ,  plaiAlifi* A^taad.  ta  deliv^  the  cargo  at  the.  poirt  df 


imk 


J?i{n4&^rg&to;M&aara.£o^f  9nd  Schleiden,  mercfaatitsthere^^dEto  *l  305  ] 
Ibw  assigns,  beorllieypayipg  freight  for  the  same.  ThSsw^ 
ftigaed  by  the  captain,  *'  as  per  agreement  to  charter.  J.  Christy  f 
3}h0.  plaaAtiff  couteoded  he  waa  entitled  to  recover  the  whole 
flight  for  17  keels  aod  57  days  demurrage,  viz.  2  days  before 
t|^  vessel  sailed,  and  55  days  after  her  return,  viz.  from  ithe 
9t|i  of  Dec.  to  the  4lii  of  Feb.  Man$field  O.  J.  directed  the  jary 
tha&  the  plaintiff  could  be  entitled  to  freight  only  pro  rata  for  the 
qoantiiy  of  coals  delivered ;  that  he  was  entitled  to  demurragie 
after  Jbis  return,  not  for  the  whole  time  he  kept  the  cargo  on 
boai^d,  bat  for  a  reasonable  time»  nntil  he  could  have  found  a 
piroper  place  to  discharge  it ;  for  that,  upon  the  defendant* s 
4is)g)aimer,  the  plaintiff  might  have  thrown  the  coals  over* 
boacdi;  b0  left  it  the  jury  to  consider  whether  there  was  sufiicdent 
fiKi^eaoe  of  the  agenoy  of  the  consignees,  to  authorize  the  plabl- 
ti9/ia  obeying  their  instructions  for  altering  the  ship's  destina-'- 
|jp%^  :Wd  be  reserved  to  each  party  the  several  points  which 
]R[^f0  afterwards  discussed.  The  jury  found  a  verdict  for  tb^ 
pl^^^  in  calculating  the  damages,  they  awarded  him,        ,  ^ 

•-' =1;  Freig^  for  7  keels  of  coals,  at  20/.  per  keel    £140 
^^ik,  Compensation  for  the  use  of  the  ship  at  Shields 
•^    iap^n  her  rotarn,  for  14  days,  until  the  plaintiff 
*'■     tftiHd  have  gotten  a  place  to  receive  the  coais^ 

•* '   lit  5/.  per  day 

^  8;  For  the  2  days'  demurrage  incurred  before  the 
>!'  '  «faip*$  departure     -        -         -         -        -         - 

4i  For  two  third  parts  of  the  entire  pilotage  and 
port-charges  -        -        -        .        . 
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,,  .^hepherd  Serjt  in  Hilary  term  last  obtained  a  rule,  niii  tl^^^  r  306  ] 
jyi^e  verdict  might  be  increased  to  440/.  upon  tl}e  ground  t)i$^^ 
4l)f) plain tJiff  was  entitled  to  freightj  at  20i.  |)er  kqel,  for  the.  ^Hj 
Itife  ffargo;  and  Bayley  Serjt.  obtained  ^  rule  nish  thaVthetVefCr 
dAct  might  be  set^ide,  ^nd  a  nonsuit  enjter^d,  of:  that  ^|^/>f 
^f},^v^«i  9onsUtuant  smns  might  be  deducted  fxoja  tl^a  amount 
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}B93.  In  J£^er  term  laat;  ^SA^pA^i  and  Lens  i^fjtsJ&fA  fahevwl 

p"""^        ,     caQs^  agaiQst  the  rule  obtained  by  the  dpfeadaf^  wd  «A  U>e 
\^^  same. time  endeavoured  to  support  the  plaiAU^pr^rulei^r  jTfiffjF 

Row«        observed  that  the  objections  made  to  the  plaintifTa  claim  ftff.fiM^ 
freight:  vere,  1^  That  the  oargo  vas  not  deli vered'atJ^ffijivftKfji;^^ 
but  elsewhere.    2.  That  no  part  of  tlie  freigl^t  was  dcie^  )baoi|aiio 
the  whole  of  the  cargo  was  not  delivered.    3..  That  it  was.  inplt 
proved  that  the  defendant  had  authorized  Ro9s  and  ScMeideilA^ 
substitute  Gluckstadt  as  a  port  of  delivery  instead  of  Uamhuf^h* 
—1.  The  plaintiff  is  not  under  the  necessity  of  conteudint:  tlmit 
be  has  earned  freight^  specifically  so  called.    He  found$^  sf^jii 
action  upon  the  supposition  that  inevitable  accident  haviqg.prev 
vented  tlie  performance  of  the  first  contract,  be  is  entitled^  u^Pfi 
an  express  or  implied  contract,  substituted  for  the  others  ^taj!^. 
cover  a  reasonable  compensation  for  the  use  of  his  ship,  andthei 
refers  to  the  original  charter-party,  only  to  shew  that'2Q/«.peir 
keel  is,  by  agreement  between  the  parties,  a  reasonable  rata  of 
payment.    In  the  case  of  Coohe  and  Jennings,  7  Term  ReppSBSt^, 
it  was  rightly  decided,  that  the  plaintiff,  having  declared  ^poxk' 
the  original  contract,  the  performance  of  which  had  been,,  d^ 
feated,  could  not  recover :  and  the  present  action  was  fra;Died. 
upon  the  opinion  which  the  Court  then  gave.     Supposing  ^M^ 
the  whole  17  keeb  had  been  delivered  at  Gluckstadt  by  tke'^, 
fendant's  order,  the  delivery  at  Gluchtadt  is  to  all  intent?  eqpjr;' 
[  307  ]      valent  to  a  delivery  ^iHamburgh*     Cooke  v.  Jennings  ^  thjQ  joiily 
oase  where,  the  goods  having  been  accepted  by  the  freighteri:^ 
captain  has  not  been  held  entitled  to  recover  freight  prp,ra^*f(ir. 
neris ;  but  even  this  case  cannot  be  deemed  an  authority  i(Qi»ffH; 
port  that  position.    2.  Tf  it  were  a  necessary  precedent  pondin. 
tion,  that  the  whole  of  a  cargo  should  be  deliveredi  before  anj 
part  of  the  freight  became  due,  there  is  scarcely  *  any  voyag^.. 
upon  which  freight  can-  be  recovered.    For  whenever,  a par,t  jo[. 
the  cargo  in  a  chartered  ship,  or  a  piece  of  goods  in  a  genec^V 
l^ip,  is  thrown  overboard  in  a  tempest,  or  whenever  a  siiigla 
handful  of  any  article  is  wasted  or  Ig^st  on  the  voyage,  the  oyfi^^ 
must  have  a  right  to  take  the  residue  of  his  cargo  without  payijigt^ 
any  freight  at  all.   The  case  of  BriglU  v.  Cozvper,  %.  Brown f^,^!^, 
cited  by  Grose  J.  in  Cooke  v.  Jennings,  is  not  in  point  agaiff^ . 
the  plaintiff ;  by  the  question,  which  is  there  stated  to  be,:*;l]i|rk(^T 
tb^  the  merchant  should  pay  t/ie  vioney  agreed  for  ^^  apd  bjitii^ 
reason  assigned  for  the  judgment,  which  is,  that  M  the j^i^tl^« 
h^d  not  performed  his  contract "  it  appears^  that  t^,p^4]]i;ti4f{ 

there 
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Vbtim aleSmkd'  thd  "^hc^  frrtght,  though  alt  the  mercbaiidlze  liad        1  Sod. 

»<it  beeh  'delivered.  It  ^vt^uldbe  no  forced  construction  to  raise, 

MJir  the  "drcamstaoees  of  ther  ^pres^nt  case,  an  implied  promise 

tsf  ^fty  pm  rata  for  the  part  deHvered :  that  however,  is  not  n^       RqW. 

cMsary,  forbythe  terms  of  the  charlfer-party,' tire  pfaihtiff  was 

W -reowve  freight  in-t>r6p6rtion  to  the  quantity  which  he  should 

iefiver;    8.  When  a  merchant  consigns  goods  lo  himself  or  his 

assigns  at  a  foreign  port,  it  is  to  be  inferred  that  he  has  Agents 

there,  anlhorized  to  do  every  thi)3g  necessary  for  the  fit  disposi- 

fhrn  of  the  cargo. '  The  defendant  gives  an  order  on  Ross  and 

Sehleiden  for  10/.  he  agrees  that  the  plaintiff  shalt  i^ceive  at 

Hamburgh  sacb  money  as  shall  be  wanted  for  the  nse  of  the 

ship^  and  the  residue  of  the  freight  by  a  bill.     Of  whom  is  the 

ptaintiff  to  receive  the  sum  of  10/.  the  other  money^  or  the  bill, 

but  from  the  defendant's  agent  ?    It  is  to  be  presumed  then  that      [  S08  J 

his  assigns  are  his  agents  for  these  purposes.    With  respect  to 

increasing  the  verdict,  they  admitted  that  they  had  found  no 

casein  which  freight  outwards  had  been  recovered,  the  voyago 

having  been  defeated  and   the  cargo  brought  back.    But  a 

Fmi<;A  ordinance  enacts,  that  "  if  it  happen  that  commerce  be 

prohibited  with  the  country  to  which  a  ship  is  in  the  course  of 

saifing,  and  the  sliip  be  obliged  to  return  with  its  lading,  there 

shall  he  due  only  the  freight  outwards,  although  tlie  ship  be 

hrt^  oHt  and  home.*'     French  Ordinances,  Liv.  3.  tit.  3.    jFVf  ^ 

a^:  15.     Valin,  torn.  1. 657.     Pothier,  Ch.  ParHes,  No.  69.  It 

se^s  that  this  ordinance  is  restrictive  of  the  master's  general 

ri^t,  and  that  but  for  this  he  would  be  entitled,  in  such  a  case, 

tc^/reigfat  both  outwards  and  homewards.     But  if  the  plaintiff  is 

n6t  "fftititled  to  recover  the  outward  freight,  he  is  nevertheless 

etttfUed  to  freiglit  homewards,  for  having  brought  the  goods 

btek.    If  the  master,  having  done  all  in  his  power  to  effect  the 

Voyag^  upon  the  delivery  being  frustrated,  in  the  exercise  of 

tiiar  best  judgment  for  the  benefit  of  the  owner,  brings  back  the 

j^dods,  the  owner  must  not  enjoy  his  option  to  receive  or  reject 

theito;  without  paying  the  master  an  equivalent  ibr  his  labour, 

^Mees,  and  expences  ^  the  measure  of  that  equivalent  is  ascer-^ 

Gained,  ■  by  the  agreement  for  the  freight  outwards.    If  the 

oWhbr  may  refuse  payment,  therc^  is  no  mutuality ;  for  it  is  cle^ 

thaii  tlihotigh  the  plaintiff  Was  prevented  iVom  delivering  tiior6 

«f  the  bodls,  he  woald  not  therefore  havi$  been  justified  in  imifa^ 

<RMMf  tbfb win^  ifae  residtie  over-board;  l)atif  he  Bad  so^Me; 

W  ^bfOi  hkve  b^ir  llabte  to  'to  etctioti.    The  Valtf e  of  th^  gobdi 
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1808.       ig  iinmaterial.     If  the  master  might  cast  awaj  coals,  he  miglit 
CuRisTY     ^°  ^^^  '^'^^  circnmstances  equally  cast  away  cochineal,  or  dia- 
^.  monds.     He  could  not  foresee  that  the  defendant  would   elect 

Row.        to  aband(»n  the  goods  :  if  before  his  return  he  could  have  re- 
[  309  J     ceived  the  defendant's  refusal  to  freight  them  home,  perhop^  be 
might  have  had  a  larger  option  liow  to  act.     But  in  this  case, 
until  the  defendant  had  altogether  renounced  the  cargo/ 1&^ 
plaintiff  would  not  have  been  justified  in  putting  the  coalu  btttbf 
bis  vessel.    2.  This  reason  is  equally  forcible  to  entitle  tire 
plainliiT  to  the  demurrage  duo  after  the  vessel's  return :  iHd 
jury  have  properly  ascertained  by  their  verdict  the  time  Whioh 
he  reasonably  ought  to  have  waited  before  he  could  disppse  of 
the  coals  without  directions  from  the  owner.     8.  An  agreemenl 
to  pay  demurrage  due  before  the  voyage,  must  be  fulfilled, 
whether  or  not  the  voyage  is  afterwards  performed,  and  fVeight 
earned.     The  indorsement  is  neither  a  bill  of  exchange  npdn 
the  consignees,  nor  has  tlie  plaintiiT  accepted  in  satisfaction  n 
mere  recommendation  to  them  to  pay  that  sum  if  they  should 
think  it  fit.    The  plaintiff  had  not  the  power  to  inforce  this  pay- 
ment from  the  consignees  by  detaining  the  cargo.     If  the  cap- 
tain should  refuse  to  deliver  goods,  consigned  in  the  usual  fontty 
the  consignees  paying  freight,  otiierwise  than  on  payment  of 
demurrage,  it  is  clear  tliat,  upon  tender  of  the  freight  only,  tlie 
consignee  might  recover  for  them  in  trover.     4.  The  ship  hay- 
ing arrived  at  her  substituted  port  of  destination,  is  meritorious 
to  the  full  extent  of  tlie  pilotage  and  port-charges  agreed  for. 
without  the  payment  of  which,  she  could  not  have  arrived  ihete, 
nor  could  the  consignee  have  had  any  benefit  whatever  from  the 
voyage.     Consequently,  the  proportion  agreed  to  be  paid  in 
respect  to  the  whole  cargo,  cannot  be  subjected  to  any  further 
apportionment. 

Ilei/zvood  Scijt.  coutrH.  Though  the  exception  of  restraints 
of  princes,  introduced  into  Uie  charter-party,  protects  the 
plaintifi*  against  an  action  for  tlic  non-performance  of  the  Voy- 
age, it  does  not  enable  him  to  recover  the  rccompcnce  to  which 
[  310  J  lie  would  have  been  entitled  if  he  had  performed  it.  The  cir- 
cumstances in  the  case  of  Cooke  y.  Jenuinifs  were  precisely  ^isdi- 
lar ;  yet  there,  in  giving  judgment.  Lord  Ketiifon  C.  J^aisked,^ 
inasmuch  as  the  ship  never  arrived,  from  what  period  the  sti- 
pulated bills  at  4  months  were  to  be  dated ;  and  observed  that 
the  case  of  Luke  v.  Lyde,  2  Burn  882.,  in  which  an  implied' 
contract  was  raised  on  the  general  marine  law,  materiajfy  dif- 
fered 
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lered  from  a  demand  resulting^  froi^i  an  express  contract.    The        1808. 
same  observations  apply  to  tiie  present  question,  and  here  this 
farther  distinction  subsists,  tlmt  Uie  whole  ireight,  though  it  was 
to  be  ascertained  by  the  measure,  yet  when  ascertained,  it  was        Row. 
to  be  paid  by  one  bill  in  one  sum ;  in  Luke  v.  Lyde  there  was  no 
groM  aom.     Byrne  v.  Paitinsou,  reported  in  Abbot,  319.  is  in 
poiBt.     In  the  civifi  otSmiih  v.  tViliong  8  East,  437.  it  was  held 
-thftt  a  dispensation  of  the  voyage  and  abandonment  of  the  char- 
terrtMBurty  by  the  defendant,  did  not  enahle  the  plaintiff  to  reco- 
Ter  in  like  manner  as  if  he  had  performed  the  voyage.     In  the 
pieaent  case  the  captain  could  not  know  that  the  suspension  of 
the  voyage  would  not  be  merely  temporar}%  yet  he  did  not  do  so 
mach  to  entitle  himself,  as  was  done  in  Siiii/A  v.  fVilson,  for 
upon  his  return  to  England^  he  abandoned  the  voyage,  and  ne- 
ver offered  to  renew  and  complete  it,  without  which,  freight  pro 
Toia  has  never  been  held  recoverable.  And  as  freight  is  not  due 
here  pro  rata  itineris,  neither  is  it  due  pro  rata,  for  the  quantity 
of  goods  delivered.     If  a  ship  chartered  for  a  specific  sum  for 
the  voyage,  should  lose  part  of  her  cargo  by  the  perils  of  the 
seal,  she  would  earn  no  freight ;  for  there  could  be  no  appor- 
tionment.   The  case  of  Brig/U  v.  Cozvper  proves   that  on  the 
charter-party  no  freight  is  doe.     Molloy,  b.  2.  c.  4.  5.  9.  re- 
cogniaesthis  decision.    Neither  can  any  contract  be  implied  to 
entitle  the  plaintiff  to  freight.    Abandoning  the  original  con- 
tract, he  states  in  his  declaration  a  variety  of  circumstances, 
npon  the  whole  of  which  he  calls  on  the  Court  to  deduce  Uie      [  311  J 
condnsion,  that  freight  is  due ;  but  there  is  no  evidence  of  the 
existence  of  this  substituted  contract,  because  it  is  not  proved 
tiiat  IZois  and  Schleiden  were  agents  for  the  defendant.    Their 
act  wiD  bear  only  this  interpretation,  that  seeing  the  plaintiff  in 
distress,  they  offered  their  assistance  in  landing  the  cargo  for 
the  benefit  of  all  parties  interested  :  it  cannot  be  inferred  that 
they  substitntecl  the  port  of  Gluchiadt  for  Hamburgh.    If  the 
voyage  had  been  insured,  the  going  to  Gluchtadi  was  a  devia- 
tion, which,  in  case  of  a  loss,  would  have  discharged  the  in* 
aurera,  vho  would  have  been  liable,  if  the  master,  in  obedience 
to  the  directions  of  the  naval  commander,  had  staid  at  Cuxha^ 
^Dea.    Host  and  Schleiden,  in  directing  the  plaintiff  to  proceed  to 
Gludaiadi,  assumed  a  very  large  authority,  and  the  fair  infer* 
ence  to  be  drawn  is,  not' that  there  was  a  new  agreement  bind- 
ing apon  the  defimdant^  a  third  person,  resident  in  Great  Bri* 
tmm^  bat  a  new  agreement  binding  upon  Ross  and  Schleiden, 
Vol.  I.  R  acting 
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1 808.  acting  on  their  own  account ;  and  this  constriiction  splves  all 
di£Sculties  that  may  be  suggested  with  regard  to  the  relative 
situation  of  the  parties,  and  acceptance  of  bills.  Eqt  U]\^  de- 
Row,  fendant  is  not  liable  to  freight  for  another  reason ;  beNcaui^  the 
plaintitf  had  agreed  by  the  bill  of  lading  to  ret^ort  fo^,  p^y^^pi 
solely  to  the  consignees,  and  he  had  in  his  own  hands  |h9./n^m9 
of  enforcing  the  payment,  which  haying  i^eglec^d^ifife,  i(^f(i)iiot 
therefore  again  recur  to  the  defendant.  The  mf^ter«  b^i](i^  j^{«wi« 
session  of  the  goods  under  a  bill  of  ladmg,  w^9  not^lj^qQ^tojlfU'- 
ver  the  second  keel,  till  he  was  paid  bis.  freight  fqi*  th|9,J^r$^ j.  if 
he  had  observed  this  precaution,  he  would  have,  prev^^  ^f^ 
risk.  In  Beawes,  Lex  Merc.  114.  it  is  laid  doYOt  ^ij^lj -fiif.f 
**  ship  be  only  freighted  outwards,  and  loaded  by  a  iiEictpji;,  ,^ 
''  goods  shipped  are  only  liable  for  the  freight,  and.no  dfeimwds 
**  to  be  made  on  the  freighters  in  virtue  of  the  charter^piuty, 
£  312  J  *<  but  tlie  person  who  receives  the  goods  is  to  pay  it  according 
''  to  the  tenor  of  the  bill  of  lading."  [^Mansfield  C.J.  and  XiOfV* 
rence  J.  observed  that  the  usual  form  of  bills  of  lading  expresses 
that  the  freight  is  to  be  paid  on  delivery,  as  it  was  in  the  case 
of  Penrose  v,  Wilkes^  reported  Abbot,  276.;  yet  there  the  Court 
of  King*s  Bench  held,  that  the  captain,  by  parting  with  thq  pos- 
session of  the  cargo,  did  not  lose  his  claim  for  freight  pn  the 
consignor ;  and  that  it  might  moreover  be  questioned,  .whether 
a  master  could  claim  any  part  of  the  freight,  before  he.  had:  deU^ 
vered  the  whole  cargo.]  A  captain  who  has  signed  ft  bill^of 
lading,  is  not  justified  in  delivering  the  goods  otherwise  than  ^^ 
therein  expressed.  By  deviating  from  the  directions  of  that 
instrument,  the  plaintiff  has  discharged  the  defendant^  and,  os^ 
resort  only  to  Hois  and  Schleiden  as  his  debtors.  At  least  tjb^ 
defendant  can  be  only  a  collateral  security,  and  the  plaintiff 
cannot  resort  to  him  until  he  has  shewn  that  ILosi  and  Schieidm 
have  refused  payment.  And  he  has  discharged  the  defendant 
by  his  negligencoi  in  not  applying  to  them  at  Gluckstadt  for  a 
good  bill  in  payment  Newland  v.  Horseman,  2  Rep.  in  ChoMm 
74.  A  consignee  by  receiving  goods  under  a  bill  of  ladii^,. 
which  expresses  that  he  is  to  pay  the  freight,  makes  hiips^f 
debtor,  and  may  be  sued  for  the  freight.  Roberts  v.  HoUg  2 
Show, 4^,  If  a  merchant  in  Ireland  consign  to.  a  merqhai)! 
here,  and  the  master  sign  the  bill  of  lading,  the  merchant,  h^^ 
is  liable  for  the  freight.  [The  Court  doubted  the  accuracy  of- 
this  note,  and  conjectured  that  at  least  the  goods  must  have  beep 
received,   and  observed  that  it  was  settled  by  the  aathority' 

of 


IN  THE  Forty-eighth  Tear  op  GEORGE  III.  312 

of  Mason  y.  Lickharrow,  1  H.  BL  357.  that  the  property  does       1808.. 
not  pass  by  the  master  signing  the  bill  of  lading.]    2.  It  was 
the  plaintiff's  duty  to  discharge  the  coals  immediately  on  his  ^ 

retain.  The  consignor  was  not  then  the  owner  of  the  cargo,  Row. 
bat  the  consignees.  He  therefore  was  not  entitled,  if  he  had 
been  willing,  to  receive  it,  and  he  properly  disclaimed  it.  [  313  1 
3.  The  plaintiff  received  in  satisfaction  of  his  lesser  demand  for 
demorrage  a  draft  upon  the  consignees.  This  was  an  agreement 
to  look  to  them  only,  which  discharges  the  defendant :  bat  even 
if  this  were  not  so,  before  he  can  recar  to  the  defendant  upon 
this  claim,  that  draft  mast  be  retarned  and  accounted  for.  And 
the  plaintiff's  laches  in  not  giving  the  earliest  notice  of  the  non- 
payment, is  a  discharge.  4.  The  port-charges  and  pilotage 
ensoe  the  freight.  They  were  incurred  for  the  benefit  of  the 
whole  cargo,  not  of  a  part :  if  no  freight  is  due,  these  are  not 
dae :  if  freight  is  due  pro  ratd,  only  seven  parts  in  seventeen  of 
two  thirds  of  these  charges  are  due,  for  the  two-thirds  were  to 
be  paid  for  the  whole,  bat  seven  parts  only  of  seventeen  of  the 

whole  were  delivered. 

Cur,  adv.  vult, 

Mansfield  C.J.  now  delivered  the  judgment  of  the  Court. 

Yarions  objections  have  been  made  to  this  verdict  both  at  the 
triikl,  afid  upon  the  argument.  First,  that  no  freight  at  all  was 
doe,  not  even  for  the  seven  keels  of  coals  delivered  at  Gluck- 
4iadL  The  first  special  count  in  the  declaration  states  a  char- 
ter-t^arty,  which  clearly  had  in  contemplation  an  agreement  for 
one'  voyage  only,  and  that  was  to  be  from  Shields  to  Hamburgh^ 
^ttdtbe-coals  on  their  arrival  were  to  be  delivered  to  the  freighter 
«r  hiff  assigns  at  such  place  or  places  to  which  the  ship  might 
«afelj  com^,  and  so  to  end  the  said  intended  voyage.  The  de^ 
iendant  agrees  that  he  would  /?ay  freight  after  the*  rate  of  20/. 
per  keel  of  coals,  and  so  in  proportion,  by  such  money  as  should 
lie  required,  and  the  residue  by  a  good  bill.  It  is  the  freighter 
^tfaen  ^h6  undertakes  to  pay,  and  to  pay  by  a  good  bill :  this  is 
9  stipalation  introduced  for  the  benefit  of  the  ship-0¥mer;  to  the 
jnlettt*  that  he  should  not  be  left  to  his  action  upon  the  charter-  [  314  ] 
piurty;  in  which  he  must  prove  the  performance  of  the  voyage, 
^liot  thiatt'he  should  have  only  to  present  his  bill,  in  order  to  have 
it'|ildd^;  or,  if  compelled  to  sue  on  it,  he  would  have  only  to 
prove  tfac^  hand -writing  of  the  parties.  The  defendant  therefor 
Imrgaiiis  that  he  will  take  care  that  the  bill  shall  be  delivered 
the  plaintiff.    The  coals  are  consigned  to  Ross  and  Schleiden, 

D    A 
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1808.       to  their  assigns,  by  a  bill  of  lading  in  the  common  form.     The 
J  vessel  arrives  at  Cuxhaven,  which  is  in  the  coarse  of  the  voyage, 

^^  and  is  prevented  from  going  to  Hamburgh.    While  the  master 

Row.       is  there,  Ross  and  Sckleiden  write  to  him  to  advance  to  Gluck- 
Mtadi,  which  is  also,  jii,  the  coarse  of  the  voyage :  that  circam- 
fltance  is  not  perhaps. material,  but  it  shews  that  there  was  no 
deviation,  as  was  insisted  iipoa«    T^e.&bip  is  permitted  to  ad- 
vance to  Gfucktfadti  where  she  is  notjableto  discb^rg^,  the 
whole  17  keels  of  coals,  hat  4ibe  stay^  long  epoiigb^lpid^ver 
sevea  IfLeels,  which  are  accepted  at  Ihatpprt  bytfae-iH^Qf^illlv^ 
It  is  urged  that  the  \es»^  doea  not  fp  Xo  Hamburgh  ^^  bpf^  the 
answer  is,  thai  those  perspiis  to  whQm  thQ  coats  were)  co^ig^, 
desired  that  they  might  stop  at  Glvcksiadin.  The  mafier^ jejuni 
having,  delivered,  and  the  consignees  faaviog  aco^pteldi,  .^^  part 
of  the  cargo,  is  the  master  to  receive  nothing  for  canry;U^  ii^i   I 
can  find  no  jastice  in  that :  it  might  as  well  be  contendj^  |hat  if 
goods  are  sent  to  Exeter ^  and  the  consignee  meets,  !C^if4i)  takes 
them  atHonUon,  the  waggon  mast  proceed  empty  ioEjffier^  or 
the  carrier  be  entitled  to  nothing,    liut  it  is  said,  that,  thi^^tnie 
meaning  of  the  agreement  and  the  bill  of  lading,  taken^^gether, 
is,  not  that  the  defendant  shoald  be  liable,  bat  that  the^  freight 
shoald  be  paid  by  Ross  and  Sckleiden.  What  then  is  the  meaninj; 
^  of  the  agreement,  by  which  the  freighter  positirely  .iiifd(^rtakes 
that  the  freight  shall  be  paid  for,  after  the  rate  of  20(.  pe^  keel, 
and  that  by  a  good  bill?  To  say  that  the  defendant  is  not  liable, 
[  315  ]     woald  be  wholly  to  do  away  this  contract*    I  therefore  think 
that  the  plaintiff  is  entitled  to  recover  the  140/.  given  him  for 
the  freight  of  the  seven  keels.    With  regard  to  the  demurrage 
after  the  ship*s  retam  home,  in  some  sitaations  of  events  that 
point  would  be  doubtful.    Where  a  ship  is  chartered  apon  one 
voyage  outwards  only,  with  no  reference  to  her  reiuru«  and  mo 
contemplation  ai  a  disappointment  happening,    hq  ^friaioa 
which  I  have  been  able  to  find,  determines  what  shall  be  d)^^  in 
case  the  voyi^e  is  defeated :  the  books  throw,  naligjblj.pil,^^ 
subject    The  natural  jastice  of  the  matter  seems  obvious ;  that 
a  master  should  do  that  which  a  wise  and  prudent  man  would 
think  most  conducive  to  the  benefit  of  all  concerned.    But  it 
appears  to  be  wholly  voluntary ;  I  do  not  know  that  he  is  bound 
to  do  it:  and  yet,  if  it  were  a  cargo  of  cloth  or  other  valuable 
merchandize,  it  would  be  of  great  hardship  that  he  might  be  at 
liberty  to  cast  it  overboard.     It  is  singular  that  such  a  question 
should  at  this  day  remain  undecided.    But  in  this  case  the 

plaintiff 
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plaintifffaboarstiticler  a  fortter  difficulty,  that  wedofiiofknow 

how  the  dealings  stand  between  the  defendaiif  ^mS  Rosi  tad 

ScMeiSe'n.    There  may  hare  heete  an  absofnte  safe,'  and  IhtJ  pt^ 

perty  iuay  no  longer  eohtiniie  in  the  diefendairt.    0^  tbcl'  l^itaM 

may'lJaVe  been  consigned  io  be  «6ld  etf  WcttaHiission  by  Jtoira*! 

5^(riiff^  as'  agents,    iiui  apon  readhiig'the  biD  of  Mtp  nrfilcb 

^i&i&']k  '^erid  ctAisigtrmenf, '  W'  iifast  pk'esdine  that  the 

g(M>^ir^erd'ab^6idtely  soM  and  ihaf  the 

pH^^y  therisfore  is  iti  tKe^.    If  thWt  is  fhe  case,  idl  <hat  has 

beii^Wdriefor  th^  presinration  of  the  cargo;  has  been  done,  not 

t^  ItxHo  btrt  Ibf  thd  benefit  of  Rosi  and  SehfeUtek,  tmit  if  any  lia- 

biBtr^ls'taiseff  by  implication  of  Ia<  the  right  of  ^ifbn  is 

BflmadViVetii.    T^ie  pTaintifF  therefbre  is  hot  entitied  to  recover 

t£l^  Slim  of  ^.  for  demtirrage.    As  to  the  10^.  fdr  demoirage 

6efoi^  ^^ke '  Voyagev  the  defendant  is  clearly  liable,  upon  the 

agitefthiteitf'fo  pay  that  snm,  endorsed  on  the  charter-party.    It 

im^'ihl^d^  agreed,  tiiat  the  master  was  to  be  paid  the  KM"* 

li' Messrs.  'Rm  and  Schleiden  were  desired  to  hate  the  good- 

j[iay  him.    It  was  contended  that  this  was  merely  a  drafts 

but  lilt  nbUiing  more  than  a  request  to  Host  and  Schleiden ;  and 

thebft^trify  jhierpretation  woold  entirely  do  away  the  sense  of 

the'  liigof sebiOT t.    I  have  said  nothing  as  to  the  claim  for  freight 

kkdh:J''iibi^;6daTd  it  be  recovered  in  this  action,  as  the  declaration 

c^Aftftiift^bo^^d^^and  adapted  to  it ;  bat  it  probably  would  atan^ 

QiMth*4fi4  £lme  gromid  as  the  right  to  the  demarrage  daimad 

afUM^^d^ship^s  return.    I  do  not  know  how  we  can  divide  thei 

|0^tli^  iteid  port-charges :  if  the  cargo  had  consisted  of  7  leela 

criM^liftKMd  6f  17,  the  same  amonnt  of  port-charges  miiiitet}tiBllj 

MMii  H^  p/aid.    The  verdict  therefore  raasi stand  for  the  first, 

«]ffia,"Uia  fotirtli  Hems,  iqunounting  to  1701. 

'Trof^efehdant's  role  was  made  Absolute  for  redneing  the 
^vWffibi^  MHking  ont  the  san^  of  70K.  and  Oisohargedl  a«  to  tba 

^^H^liiHiitrB  rnleforittcreasingthjO  damages  w«idUch«^ged« 
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REGULA  GENERALIS. 

It  is  ordered.  That  the  secondaries  of  this  Court  shall, 
from  and  after  the  first  day  of  next  Trinity  term,  keep  a  book, 
in  which  shall  be  entered  all  the  Rales  which  from  time  to  time 
shall  be  delivered  oat  in  ejectment,  instead  of  the  present  book 
containing  a  list  of  the  ejectments  moved,  in  which  book  shall 
be  mentioned  the  number  of  the  entry,  the  county  in  which  the 
premises  lie,  the  names  of  the  nominal  plaintiff,  the  first  lessor 
of  the  plaintiff,  with  the  words  ''  and  others,''  (if  there  be  more 
than  one),  and  also  the  name  of  the  casual  ejector. — And  it  is 
FURTHER  ORDERED,  That  unless  the  Rule  for  judgment  be 
drawn  up  and  taken  away  from  the  office  of  the  secondaries 
within  two  days  after  the  end  of  the  term  in  which  the  ejectment 
shall  be  moved,  no  Rale  shall  be  drawn  up  or  entered  in  the 
book,  nor  shall  any  proceedings  be  had  in  such  ejectment. 

J.  Mansfield. 

I.  Heath. 

S.  Lawrence. 

A.  Chambrb. 


MEMORANDUM 

AT  the  end  of  this  term  William  Manley  Esq.  of  the  Middle 
Temple^  and  Albert  Pell  Esq.  and  William  Rough  Esq.  of 
the  Inner  Temple,  were  called  Seijeants,  and  took  for  tiieir 
motto  **  Pro  Rege  et  Lege." 


END   OF   EASTER   TERM. 
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IX    THE 
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AND 


EXCHEQUER. CHAMBER, 


IN 


Trinity  Tenn, 


Id  the  Forty-eighth  Year  of  the  Reign  of  Georgb  III, 


1808. 


MucKLOW  and  Others,  Assignees  of  Royland,  v.  Manglbs*      Jwu  is. 


'  I  ^ROVER  by  the  assignees  of  a  bankrupt  for  a  barge  and  ^'^JLJ^J^uu 
other  effects.     Upon  the  trial  before  Mansfield  C.  J.  at  another  for » 
Westminster,  at  the  sittings  in  this  term,  it  was  proved  that  ^noAnexUt- 
Moyland,  who  was  a  barge-builder,  had  undertaken  to  build  <nce  at  the 

»«  •  •       i»      -n         -w       -w%  ^  t  ■  1  tine  oftiie  con- 

toe  barge  m  question  for  Pocock.    Before  the  work  was  begun,  tract,  tho^  he 

Pocock  advanced  to  Royland  some  money  on  account,  and  as  it  ^^^''^'^^^V 
proceeded,  he  paid  him  more,  to  the  amount  of  190/.  in  all,  advance,  and 
being  the  whole  value  of  the  barge.      When   it  was  nearly  ceedsto'ex^ 
finished,  Pocock's  name  was  painted  on  the  stem.     Two  days  cuietheoider, 
after  the  completion  of  the  work,  and   before  a  commission  of  qidre^m^ pro- 
bankrupt  had  issued,  the  defendant,  who  was  an  officer  of  the  Pf'^^V**.^*  . 

-       .^  ^-  - ..  ,  „  '       -  .  .        *  T»      ,       t  t     chattel  tili  it  b 

snenn  01  Middlesex,  under  an  execution  against  *JKoy/a;ia,  took  finished  and 
this  barge,  which  had  not  then  been  delivered  to  Pocock,  but  J^]'*^  ^ 

gave    \  819  ] 
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1808.       gave  it  ap  to  him  nndor  an  indeniDity.     The  jary  fonad  a  Ter- 
• ,  '      diet  for  Uie  plaintiff. 

'"^^%^  .,  ^f<f,Sei;jt.  now  moved  that  the  sum  of  190/.,  the  Yaloe  of 

Makoles.  the  barge,  niigbt  bq  dedacted  from  the  amount  of  the  verdict, 
inasmuch  as  the  property  had  absolutely  vested  in  Pocock,  who 
l^^^ffjBLid  fojr  the  barge,  and  could,  he  said,  have  recovered  it 
in  trivet  against  Roylgind^  and  the  aiisignees  fu>iild  not  be  in  a 
better  .i^ondition  th^n.  Royland  himself.  This  was  not  such  a 
permissive  possession  in  the  bankrupt,  as  is  describcnl  in  the 
Stat.  21  Jac.  1.  c.  19.  for  the  bankrupt  had  not  had  time  to  de- 
liver it  after  it  was  finished.  Ex  parte  Flinn  and  Fte/t/,  1  Atk, 
185.  Flinn  and  Field  bought  of  Matthews^  and  paid  for«  two- 
thirds  of  five  hundred  barrels  of  tar,  the  whole  to  be  sold  bj 
them  for  account  as  follows,  two-thirds  their  account,  and  one- 
third  Matthetvs^s  account ;  Matthews  to  bear  charges  of  cartage 
and  porterage  in  sending  off.  Matthews  becoming  a  bankrupt, 
the  Chancellor  on  petition  held,  that  Flinn  and  Field  were  eih 
tilled  to  two-thirds  of  the  tar,  for  that  this  was  only  a  tempo- 
rary enstodj,  till  the  petitioners  could  conreniently  ship  it  for 
Ireland,  and  it  c6uld  not  iritii  propriety  be  said  that  the  tar 
was  in  the  '*  posseMoo,  order,  and  disposition''  df  the  frtak-^ 
npi.      '  •  "•'  ■'" 

-Mai«spi«li>  C.^.    The  only  eflfect  oiTtbe  payikiliJbtf'W;*fliat 
tb«  banjiLnipt  was  mder  tt  contta<k  tofin&b  fhe  l)ai|fe;^tfMl^iii 
qnite  a  different  thing  from  a  contract  of  Mlt,  ^Hm  ttHtil  "Ae 
berge  was  fimisbed  we  cannot  say  that  it  w«»'^fkf  PoMfi 
'/property,  that  he  could  have  taken  it  away.    It  was  not  fliiiiiied 
I  ixl^  y  atAe  time  when  Royland  committed  thci  act  (if  Wbl^trt6j: 
it  #88.  fiiiished  only  two  d"^  before  di^  estecittiioii.  *  Ibiftd 
case  oited  it  was  necessarily  held  that  the  tar  was  notiii  flMi  p<Mi^ 
[  820  ]    session  <>f  the  bankrupt ;  elherwi^e,  in  every  me  of^ttslUM^ift 
commoft  wit}i.  a  bankrupt,  the  act  of  bankruptcy  h^rMld 
enitrerpr^[>M^  of  the  ebalttel  in  his  itasigneei^.      '  "* 

i'M(BiLTicJH  Thi^  is  the  speclea  df  conttraia  'Whlbh*ili  Oe 
civiiriai?  &  desMbed  by  the  term,  Donijhcias.  Ktt&^ 
wiiinnr.the  csl^  which  have  been  held  to  be  e;iectitory  cen* 
tracts,  and  |ib  audi  not  within  the  statute  of  fhtdds,  as  eon- 
irmdtB < fovlifie sale ef  goods.  A  tmdesman  often  fiiiiiifaeff  gtiodSj 
winch  ihe:  is  making  in  pursuance  of  an  order  ^ven  t>y  one 
peoDb^  dihd  a^lls  fbBin  to  another.  If  the'  firat  c^tJO]ttM''hiS 
otiifr  9to)dsinnnWf«tr  bim  wilbin  th6  stipul^d  tlii^t'lia^^^iio 
jright  to  complain;  iKPicbuld  not  bang  trcnrer  i^jiiiMittliiP^ 
f  \  chaser 


i»it  ■•: 

.'    ;.'      '.-. 

J-    t '  ■ 
J   •  - 

v'l    •         ■  • 

'•i  .■.. 

•:.f;  ,- 


'\C. 


in  THB  FORTY-BIGHTH  YbAR  OP  GEORGE  III. 

chiser  for  the  goods   so  sold.     The   painting   of  the  name        1808. 
on  the  stern  in  this  case  makes  no  difference.    If  the  thinir    ..  " 

be  ID  existence  at  the  time  of  the  order,  the  property  of  it  ^^ 

passes  by  the  contract,  but  not  so,  where  the  subject  is  to  be   Makolcs, 
made. 

Lawrbnce  J.    I  am  of  the  same  opinion.     No  prc^rty 
vests  till  the  thing  is  finished  and  delivered. 

The  Court  refused  the  Role. 


V' 


6lbi4Dinij<o  9.  Robinson.  Jwutr. 

JUG  HAH  Serjt.  had  on  a  former  day  obtained  a  mleitiit  J^t^'S^.* 
that  the  bail  might  have  time  given  them  to  surrender  the  nipc,  and  be 
defendant,  until  a  week  after  he  should  have  finished  his  ex*  ^  ^o  •<»»" 
aminatioo  under  a  commission  of  bankrupt.    Both  the  bail  and  Jj^l!^^^ 
the  defendant  resided  neaiT^ IV hitehaven,  9S0  miles  irum  Lfm*  tbeCoutirfU 
don,  and  the  defendant  was  required  to  surrender  himself  to  ^^^^i^ 
the  commissioners  at  Whitehaven,  and  finish  his  examination  ImU  to  ima- 
at.  their  last  sittjmg  there.    If  the  bail  should  be  obliged  to  ^J^milue  * 
sonender  him  before  that  time,  it  would  become  necessary  ^*/{Suul 
for  the  commissioners  .to  come  up  to.  London  to  take  hi*  exa-  ^^-t.>tu« 
ain^on.  |^,,^„„^^ 

fiefi  ^eijt  now  shewed  cause  against  this  rule,   on  the    •[  321  j 
gcfi^i^^  that  the  commissioners  might  at  pleasure  enlarge  the 
tii|p^.  fpf,  t^e    last  e^anoUaationv  and   thereby  might   deprive 
t^  l4iWAtiff.  of  the  fruit  of  hiaji^dgiaent    He  also  intimated 
a^qb^  pf  tjbte  power  of  the  Coi^rt  to  grant  thi^  indulgence. 

FidtigA/in  Serjt.,  in  support  of  .the  role,  said  that  a  similar 
n^  ^d  bqep  made  sibaolute  in  the  Coart  of  Kiag^s  Benoh 
tl^jf^^f^day,,,  jEIeaUo  cited  Maude  v.  Jomeit,  8  Easi,  145. 
^hfiff  ^l}j^;|il|^^xule  had  been  obtained,  and  though  it  was  dis- 
ch^jg^ej^jiii;  f^rmsy  the  fi|ll  effect  of  it  was  secured  by  the  con- 
di^j^i^qfie  jfnposed  on  the  plaintiff.  He  also  compared  this 
to^^^e^ea^  pf  bai|  for  an  alien  sent  out  of  the  realm  under 
^ftif^Ai^*  M^^i^  ^»  f^oucher,  6  Tern  Rep.  50.  where 
tIj^Q;i^ry)el4,^)iat  the  bail  were  discharged,  beoauae  the  de* 
fei)^[}u^'jf|)  ^HS^ion  was  changed  by  aet  of  law. 
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^^^^'  The  Court  considered  it  reasonable   thai  the  bail  shonid  have 

Glendin-    a  fortnight  from  the  end  of  the  defendant's  last  examination, 
iNG         to  surrender  him;  at  the  same  time   imposing  on   them  the 
^-  terms  of  paying  the  costs  of  the  application,  and    of  ander- 

taking  to  give  the  plaintiff  notice  ^hen  the  last  examination 
shoald  be  finished.  To  prevent  delay,  the  plaintiff  was  per- 
mitted forthwith  to  soe  out  a  scire  facias  against  the  bail,  un- 
[  322  J  dertaking  not  to  proceed  thereupon^  unless  they  should  fail  to 
surrender  their  principal  at  the  expiration  of  the  time  given 
them.     Upon  these  terms 

The  rule  was  made  absolute. 


Robinson. 


Jnipfj.  Thompson  and  Wife,  Executrix,  v.  Stent. 

Aconnt(m«n  jTJ  this  case  the  plaintiffs  declared   that  the  defendant  was 

KMMt  with  the  indebted  to  their  testator  in  his  lifetime  for  goods  sold,  and 

ccutor^/be  "^^^^Y  ^^^t  a^<l  "pon  an  account  stated  with  the  testator,  and 

joined  with  a  averred  that  the  defendant  had  undertaken  to  pay  their  testa- 

loldb^tiKTeJ  ^^'»  b^^  ^^^  ^o^  y^t  paid  those  debts,  though  requested,  to  the 

**SL*  _i^.  testator  in  his  lifetime,  or  to  the  plaintiff  Mary,  his  executrix, 

whether  the  smce  his  death^  or  to  both  the  plamtiffs  since  their  in  termar- 

>SS^',  h!^^r.  "^®-  ^**®y  ^**®  declared  that  the  defendant  was  indebted  to 
tbertUbiBOQey  the  testator  in  his  lifetime  for  goods  sold,  and  money  lent,  and 
wiHbe'aMeis  ^^^^ ^^  decease  undertook  to  pay  the  said  Wm.  Thompson  and 
in  the  handa  of  Mary  as  eixecutrix.  The  last  count  averred  that  the  defendant 
And  if  it  will,  "wati  iddebted  to  the  said  fVm.  Thompson  and  Mart/  as  executrix 
^larin^M*  '^P^^  ***  aoconnt  stated  with  him  and  her  as  executrix^  and  had 
such/Hnot  not  paid  the  sums  claimed  by  the  three  last  counts  to  the  said 
©Mis^of  those  ^illiom  Thompson  and  Mary  as  executrix,  or  either  of  them, 
counts  on  The  defendant  demurred,  and  assigned  for  cause  that  the  plain- 
will  bereco-  ^iffs  had  joined  in  the  same  declaration  causes  of  action  accru- 
vtjred.  ingin  several  distinct  rights,  characters,  and  capacities,  namely, 

causes  of  action  which  were  stated  to  have  accrued  fo*  the  de- 
ceased in  his  lifBtime,  and  causes  of  action  whicb  must  hd>}^b  ac- 
:  erned,'  and  w«re  stated  to iiave  accrued,  to  the  ^aid  Wih[  'Ph6mpson 
aftd  Mary,  since  the  testator's  death ;  and  that  upon  the  declara- 
[  '^^3  J    tion,  in  the  event  ofa  verdict  passing  for  the  defendant,  or  of  the 

*  said 
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said  William  Thompson  and  Aftfry  failing  in  the  declaralion,  and        ^808. 
taking  nothing  by  their  writ,  there  mast  be  two  several  and  dis-   j^^^^^^ 
tinct  judgments  for  costs,  namely,  as  to  part,  to  be  levied  of  the  ^^^ 

goods  of  the  testator :  and  as  to  the  other  part  thereof,  of  the  Stent. 
proper  goods  and  chattels  of  the  said  William  Thompson  and 
Mary,  who  as  a  married  woman  coald  have  no  proper  goods 
and  chattels,  or  of  the  said  IVilliam  Thompson,  who  was  not  ex- 
ecutor, or  appeared  to  have  ever  acted  as  such  ;  and  that  the 
last  count  alleged  the  account  to  have  been  stated,  concerning 
monies  due  to  the  plaintiffs  after  the  death  of  the  testator,  and 
a  supposed  promise  grounded  thereon,  and  made  subsequent 
to  the  testator  s  death,  which  must  have  accrued  to  them  in 
their  own  rights.  And  that  there  was  a  misjoinder  of  action 
in  the  said  declaration,  and .  two  several  and  distinct  conclu- 
sions. 

Best  Serjt.,  in  support  of  the  demurrer,  attempted  to  dis- 
tinguish this  case  from  that  of  Corcell  v.  Watts,  6  East,  405. 
because  upon  the  first  class  'of  counts  in  this  declaration  the 
plaintifis  could  not  have  sued  in  their  personal  character,  but 
only  as  executors.  The  debts,  in  all  the  counts  except  the  last^ 
are  averred  to  have  accrued  in  the  lifetime  of  the  testator,  but 
upon  one  class  of  counts  the  promise  to  pay  is  alleged  to  bave 
been  made  to  the  testator,  in  the  other  to  the  representative : 
upon  the  first  class,  therefore,  if  the  plaintiff  fail,  the  defend- 
ant will  be  entitled  to  no  costs ;  upon  the  second  class,  he  will 
have  costs.  In  Cowell  v.  fVatts  die  administratrix  might  have 
recovered  in  her  personal  character  upon  all  the  causes  of  ac- 
tion stated  in  the  declaration ;  there,  if  the  defendant  had  suc- 
ceeded, he  would  have  been  entitled  to  costs  upon  all  the  comtts. 
Where  the  plaintiff  can  only  declare  as  executor,  he  shall  pay 
no  costs :  where  he  may  recover  in  his  own  right,  his  stiling 
himself  executor  shall  not  exempt  him  from  the  payment  of  [  8SM  ] 
costs. 

Lens  Serjt.  contrct,  was  stopped  by 

The  Court,  who  declared  that  both  the  points  of  this  case  were 
decided  in  the  case  of  Elwes  v.  Mocatto,  cited  in  Jenkins  y. 
Plume,  6  Mod.  91.  S.  C.  1  Salk.  207.  where  it  was  held,  that 
upon  an  insimul  computasset  with  an  executor,  the  defendant 
was  not  entitled  to  costs ;  because  the  promise  upon  the  insifnul 
conqnetasset  begat  no  new  cause  of  action,  but  only  ascertained 
the  old  cause  of  action.  And  in  Bull  v.  Palmer,  T.  Jon.  47. 
upon  a  similar  count,  it  was  determined,  that  since  the  money, 

if 
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if  recoTerKl,'*otiI<I  be' assets,  nocosfaveftl'pA'jalAe;  MfUie 
plaidtiff.  ^I%D  same  poiDt  vos  recogbised  itt  itn  actiotl  fig^lii^ 
an  QdiUimBtrBtAr.  Secar^r.  JMtiiim,  1  ft.  Bf.'  103.  '^.Kti^tle' 
Conrt'obd^meAthttt  JudgsB^i  fatal' frften  given 'i^!lfidiitidWt:t^ 
coBsiii^atiaa'iKftCsse  fXStiekle  t:  Pedn^ii^-  n^eJ'ra''ittH:^- 
cbetiaev^hdidiberiJB'I'SOP',  Wh^K  a  bOuot  f<^  goodi't^^'tUt^* 
tatag'-Mrfd'tiT- tfa^-odi^iriSlr&tdr;' af>et>  tteintestilt^''fl^(^^ 

jiiigmWif*a«''rrtrw8ed;  ■ '  '■^'  v -''■■■■    ■,  :'^  .vbIt)^ 

'■'  ■    ■  '■     ■       '      ■■         '     '^udgtoiwAfoif  flie'pIamKJ^.'"*'' 


[  325  ]  ■  . .  Ci^i,tilJE.HQV5E  OF  .toBiis.))  "I^a^Za 

jMtt9.  ■  IfJf?^?A5'  CravPurd  and  Others..  Ip  ErrQ^,„|.  ,j  ,„ 

Cnmmuitmn  'T^IS  vtis' an  JkclWo  broitglif  In  tfie  Court  ^  llf^mg's  ,^Ddb. 
rfl^'rt^"  "By  the'dBfeb*an&  m' error,  against  lie  pWiftWin  etro^j^ 
■iai«Bgni»-  D^tt'a  jJolioilofassDraiice.  Tlie  three  itfrst  coaals  of  ibecle-. 
MMor^!^     cltlratib^  %er^ !b 'aabstpnce  as  follow :  '       '  ,        ,   . 

^'ti^l'*'         ''**  ^^  ***""*  ***''«^>  tli^l  *''^  '''"8'  '^y  "rtos  of  ifee  MWjmJ 

Ttr°t  i^  Bi*fe 'dWd**'lhb'gteat  seal  to  Jamet  traufurit/.  Xhn  ^ricj^Moi. 
Mcuofibe  Jtleh'XMHifie^,  Johii  SowUs,  siai  J Uxdnder  Baxter,  direpfecL 
(M, vfaM^biid'  th(!reby'ndWIiaUttiJ't(i4ift'cdnirtiissioners  for  flie  pQrposos  in?ilT\ 
Wd^i^d'*'  UttWeH'IffAal'Sirt^kiid  anUiorizing  (hem  to  lake  all  sucb  Mp*^; 
'arbnaglniuio  anfd"b^gtl08j  ^6i}s,  Slc.  intu  their  possession  and  under  their 
^Si^^,  '»>*.^^W*^''ii^J«'Wy  t'o''''^  or  might,  by  virtue  of  tbat  act,  ad^ 
■Bd lo  mwiagc  tbbrf^ttenr  KJ'taCis  into  their  possession  and  under  their  care 
J^^ii^  niW'ferrtlad^eJ'Sell,  and  dispose  of  the  same  to  the  best  advan- ^ 
MM  lo  the  tajfii,  ^tdbt^Hg  t<J'  inth  instructions  as  they  should  from  time  to, 
ugi, accmding  timfe  rttJfeiVa'flWnr'kis  majesty  in  council,  and  otherwist",  in  all 
^J^?^^  r^(ftSi*'(rti(StifrJ&^ '  to  the  said  act ;  and  also  to  give  such  di-'^' 

•bonld  recun  '        ^l'---'''      -    i      ■  ' 

Inm  IhB  kins  '">  coiWiU Mtfanrnf  MlsfiiMiit>littifA,ilVkfm,iHH^Mii!tii  aU^  JP  HP'-OSr' 
JMij-iihipi  took  ««uiip-ick  fii4J«4iwa,  v45«iW  (t>^  inf"  3t*-f*f<W«<mT|WW»H|*Bi«8Y 
wu  •oon  tfter  dettmij.MBiMlrth*  [^Mbit; <ri«ti«|, 'mt -Us  •]<((»  «enr  IhMI^  MtAMU^U^ 
priw  to  bi.  BijeMj,  "  »  l^tdni!  f«Vf  K*  Sff "li^fft.t"  "^f  ffllywu  o(,llia,  Lf.jHfiB|ll||M>i.  faiftd 
brcaine  tiwmia.  'qpM  aWAlMp^iml^.  W*  rAmrtifstiamri  dcclutd  on  the  poGcj,  uid  BTeoM  U» 
iDteinitubciotbe-kn)|,Milb«MUMIbeRc(ieiiw«|[  Ibj.  ..,>-'.'.'Y\     \f.tB 

reetigns 
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rections  respecting  the  proceeds  of  the  sales  of  any  cargoes        1808. 
mentioned  in  the  said  act  to  have  been  ordered  t0lbe  sMd^  as      .  ^ 

the  commissip^ers  to  be  appointed  ander  that  a^  .W6i»;tbbreia  x;^ 

aBd^l^by  reqatred  and  ai^tboriz^d  togivexeapediin^tbe^same;  Ckaviued 
and^  aathorizing  aiid  empowering  them  jto  eYecot^aUcmd^io^o-  *[  ^26  J 
lar^fueh  dotie%  mattery. and.  tbipgs,  9S>^ia  majesty  coidA  tf 
might  aathorifse  or  .reqaire  %o  be^fiiegiitod  by  the  conlnli&rioiicfes 
to  be  appelated  under  that  aot'  That  on  the  lOthQtJttmlTd&t 
certain  ships  called  the  HougMey,  Albla9$€rimny.  DBrdrtd^i 
ZeeMye^  Mttrmin,  Agatha,  Mtntor,  and  Surcheance,  with  car- 
goes on  board,  being  ships  and  goods  belonging  to  subjects  and 
inhabitants  of  the  UnUed  Provinces,  coming  from  certain  parts 
of  Asia  and  Jfrica,  and  bonnd  to  certain  ports  of  the  Vniied 
Provinces,  were  by  virtue  of  his  majesty's  orders,  taken  at  sea 
in  their  said  voyage,  by  the  commander  of  one  of  his  majesty's 
ships  of  war,  in  company  with  some  ships  in  the  service  of  the 
East  India  Company,  in  order  and  to  the  intent  that  such  [ships 
and  g^oods  might  be  brought  into  the  ports  of  this  kingdom :  and 
such  ships,  with  such  goods  on  board,  bad  been  carried  into 
Sl  Helena  for  the  purpose  of  being  brought  from  thence  t0:aoBte 
port  o^  this' kingdom.  And  the  plaintiffs  so  being  such  oomF 
Biusibnerf,  they,  on  the  22d  of  August  in  that  year,  effect^  a 
ceniun  pdlicy,  purporting  that  the  plain tiffs»  by  the  dc^cripmii 
ef  the  Commissioners  for  Sale  of  Dutch  Property,  fJha  same 
b3]6e  tteir  usual  style,  as  well  in  their  own  namii as  foraiid^.U!/ 
the  name  ai^d  names  of  all  and  every  other  perso|i  orip^Qos  tq 


•■.         ■     I'Vf*'    .'■ 

(iimUie  same  did,  mighty  or  should  aj^ertain  in  part  ,or,ii^  -ii;  <• 


4  - . 

aH^ 'did  miake  assurance,  lost  or  not  lost,  at  and  .frpl^  6V«  fie-* 
leiHi^io  Xohion;  at  the  rate  of  eight  guineas  percent^  4o.ret^m'V 

0!}jierceni.  in  case  they  departed  with  convoy' for -Ej3|g/a«<ffu^4j;  i,  :- 

am^ed,'  on  ships  and  goods,  to  wit,  Hqugkl^^  Jlbl^iscrdamp 
UHM^hikt^  "Zeeleli/e,  Meermin,  Jgatha^  iteMtor^wxi  ^\tfffh€fmce^i 
as'Ubdiilcl  be  thereafter  declared  and  valued.    That  th^  pla^ltiff         - '  *- 
mcmk'  ^cibscribed  the  policy  for  2000/.    That  i^ptipQ  of  the  . 
lossebimd^isfortunes  which  befel  thie  said  ships,  and  ,good&  ar-;. 
riV^ln  tUs  kingdom  before  any  dectfgrationpr  yajioLatipn,^!^  ,    r  jm*  ] 
or^cbAi^be  mftde  of  the  said  ships  and  goods'":  that  before  tne 
wna^kfiD^  of  the  policy,  and  before  the  sailing  of  tlie  alnps  oil  tfaimr    ■        > 
TOfm^'W^i^  on  the  3d  (^  Jfiifjl  hi  tte  ^e^,  U|0:^]ql^pj|.^^ 

w#e^J^  bavhig^  tie  same' gH»e^         '"^^  f "  ''"^ 


boQrd,;*i»4'^ieti  good!s  remained  loaded  abblurd  (l|ie  skul,  Altfps' 

at  ^1.  '"fieUna  during  the  whole  of  their  stay  th<m  i^fliM<wli^h 

it*  I  i  *\  ships. 
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1808.       ships,  with  the  said  goods  on  board,  were  about  to  proceed  on 
-  a  voyage  from  St»  Helena  to  London ;  and  that  the  said  ships 

^^  and  goods  were  ships  and  goods  which,  if  they  had  arrived  at 

Crauford.  London  fcom  the  said  voyage,  the  plaintiffs,  as  such  commis* 
sioners,  ^ere  and  would,  upon  such  arrival,  have  been  autho- 
rized to  take  into  their  possession  and  under  their  care,  and  to 
manage,  sell,  and  dispose  of  the  same  according  to  the  said 
commission  and  act  of  parliament,  and  which  were  intended  to 
be  brought  from  St,  Helena  to  London  for  those  purposes  on 
the  voyage  in  the  policy  mentioned.  And  that  they,  as  such 
commissioners  under  the  said  act  and  ccmimission,  at  the  time 
of  the  sailing  of  the  ships  from  St,  Helena,  and  from  thence  un- 
til and  at  the  times  of  the  several  losses,  were  interested  in  the 
ships  and  goods  to  the  amount  of  all  the  money  insured.  And 
that  the  insurance  was  made  for  their  use,  benefit,  and  account, 
as  such  commissioners ;  that  the. ships,  with  the  said  goods  oa 
board,  did  afterwards,  and  before  the  22d  of  Attgu^tf  to  wit, 
on  the  2d  of  July,  set  sail  from  St.  Helena  with  convoy  for  Eng-* 
land  on  their  intended  voyage  to  London  ;  that  during  the  voy- 
age the  Houghley  and  Surcheance,  with  their  cargoes,  and  the 
Dordrecht,  were,  on  the  1st,  5th,  and  Idth  of  September  re- 
spectively, lost  and  damaged  by  perils  of  the  seas,  and  the  car- 
gOf  jDf  the  Dordrecht  was  obliged  to  be  taken  out  of  her  and  car- 
ried to  Londof^  And  that  the  Zeelelye,  on  the  80th  of  Septem- 
ber, was  by  violence  of  the  winds,  cast  upon  rocks,  bulged,  and 
lost,  with  the  goods  on  board,  whereby  the  plaintiffs,  as  such 
r  32g  ]  commissioners,  sustained  an  average  loss  of  40L  per  cent.  The 
second  count  differed  from  the  first,  only  in  the  averment  of  in- 
terest, which  was,  "  that  on  the  2d  of  July,  and  from  thence 
until  and  at  the  times  of  the  several  losses,  his  majesty  was  inte- 
rested in  the  ships  and  goods  to  the  amount  of  all  the  money  by  the 
plaifitiffs,  as  sucfi  commissioners,  for  and  on  account  of  his  ma* 
jesty  ever  insured  thereon ;  and  that  the  insurance  was  so  made  by 
them  as  such  commissioners  for  the  use,  benefit,  and  account  of 
his  majesty,  and  that  they  were  the  persons  who  gave  the  order  and 
directions  to  the  agent  immediately  employed  to  negociate  and  ef- 
fect the  polio/.'*  The  third  count  differed  only  in  averring  no 
interest  in  any  one,  but  it  averred  that  the  ships  therein  men- 
tioned were  not,  nor  were  or  was  any  of  them,  ships  pr  ship, 
belonging  to  his  majesty  on  any  of  his  subjects  before  or  at  the 
time  of  making  the  assurance,  or  at  the  times  of  the  losses. 

The 
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The  cause  was  tried  at  the  Sittings  ^Sier  Michaelmas  term        180S. 
1806.  before  Lord  EUenhorough,  when  a  verdict  was  found  for     , 
the  plaintiffs  below  upon  the  second  count  of  the  declaration,  ^^ 

and.  for  the  defendant  below  upon  ail  the  other  counts.  The  C&aufurd 
jadgnient  of  tlie  Court  of  King's  Bench  was  pronounced  accord- 
ingly, bat  a  bill  of  exceptions  haTing  been  tendered  to  the  Chief 
Justice  at  the  trial,  by  the  counsel  for  tbr  defendant  below,  the 
same  was  made  a  part  of  ti«»  recofd,  and  remored  therewith  by 
writ  of  error  int#^  the  House  of  Lords. 

The  billof  exoeptions  in  substance  stated  that  Ae  plaintiffs, 
to  maintain  the  issue,  joined  upon  the  s^ond  count  of  the  de- 
claration, gave  in  evidence  a  certain  commission  by  letters  pa- 
tent under  the  great  seal,  granted  by  the  king  in  c^uncil^  in 
parsuance  of  the  said  act,  to  the  plalntifi^,  bearing  date  the  13th 
otJune  1795,  by  which,  after  reciting  as  well  the  preambles  as 
the  enactments  of  the  stat.  35  G.3.  c.60.  S9.2land  38.  his 
majesty  constituted  the  plaintiffs  commissioners  for 'the  purposes 
mestioned  in  the  act,  and  did  authorize  and  require  them  to  [  329  ] 
take  ell  such  ships  and  cargoes,  &c.  into  their  possesrion  and 
unider  their  care,  as  his  majesty  could  or  might,  by  virtue  of  the 
said  act,  authorize  them  to  take  into  their  possession  and  under 
theipcare^  and  to  manage,  sell^  and  dispose  of  the  same  to  the 
best  advantage,  according  to  such  instructions  as  they  shoml 
from  time  to  time  receive  from  the  king  in  council,  and  other- 
wise in  all  respects  according  to  the  said  recited  act,  and  also 
to  give  such  directions  respecting  the  proceeds  of  the  sales  of 
any  <^argoes  mentioned  in  the  said  act  to  have  been  ordered  to 
be  sold,  as  tlie  commissioners  were  therein  and  thereby  required 
and  authorized  to  give  respecting  the  same,  thereby  also  giving 
and  granting  to  the  plaintiffs  all  and  singular  such  powers  and 
autborities,  and  authorizing  and  empowering  them  to  execute 
all  rach  duties,  acts,  matters,  and  things  as  his  majesty  could 
or  might  give  or  grant,  or  authorize  or  require  to  be  executed 
by  the  commissioners  to  be  appointed  by  hiih  under  that  act. 
Hie  plaintiffs  further  proved,  that  the  Lords  of  the  Admiralty 
had^  on  the  16th  of  February  1795^  transmitted  to  the  com- 
manding officers  of  his  majesty's*  fleet  certain  additional  instmc- 
tions^'^under  his  sign  manual^  bearing  date  the  dihatFebfuah/,' 
and*  requiring  the  commanders  of  his  majesty's  ships  of  w^,  attiS 
priVsiteers  that  had  or  might  have  letters  of  marque  against 
France,  to  bring  into  the  ports  of  this  kingdom  all  Dutch  vessels 
bounkl  to  or  from  any  ports  in  Holland^  in  order  that  they,  toge- 
ther 


if 
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1S08.       ther  with  their  cargoes,  being  Dutch  property,  might  be  de- 
tained  provisionally.    They  also  proved^  that  before  the  making 

Craufurd  no  declaration  of  war  between  his  msgesty  and  the  United  Pro^ 
vinca,  the  Houghley^  Alblasserdam^  Dordrecht^  ZeeUlye,  Mter- 
min,  Jgathop  Mattor^  and  Surcheance,  with  cargoes  of  goods 
on  board,  being  ships  and  goods  belonging  to  subjects  and  inha- 
bitants of  the  United  Provinces,  coming  from  certain  parts  of 
[  390  ]    Asia  and  Africa,  and  bonnd  to  certain  ports  of  the  United  Pro^ 
vinceSf  were  by  virtue  of  the  instracfions  and  the  order  of  the 
Iiords  of  the  Admiralty,  seized  and  taken  at  sea,  on  their  voyage 
from   Aiia  and  Africa  to  the   United  Pnwinces,  by  Captain 
Esstn^am^  commander  of  the  ^epire,  in  company  with  some 
ships  in  the  East  India  Company's  service,  in  order  and  to  the 
intent  that  such  ships  and  goods,  might  be  brought  into  the 
ports  of  this  kingdom ;  and  such  ships,  with  such  goods  on 
board,  had  been  carried  into  St,  Helena  for  the  purpose  of 
being  brought  from  thence  to  some  port  or  ports  of  this  king- 
dom.   The  plaintiffs  also  proved,  that  the  defendant  subscribed 
the  policy  on  the  22d  of  August  1796,  and  that  notice  of  the 
losses  and  misfortunes  which  befel  the  said  ships  and  goods  ar« 
rived  in  this  kingdom  before  any  declaration  or  valuation  was  or 
oibld  be  made  of  the  said  ships  and  goods ;  that  the  plaintiffs 
were  the  persons  who  gave  the  order  for  the  policy ;  and  that, 
on  the  2d  oiJtdff,  the  ships  were  in  safety,  with  the  goods  on 
board,  oiSt.  Helena,  and  were  about  to  proceed  on  the  voyage 
averred,  and  were  intended  to  be  brought  from  St.  Helena  to 
London,  and  on  that  day  sailed  from  St.  HeUna  with  convoy 
for  England,  upon  the  said  voyage,  and  that  before  their  arri- 
val at  London,  the  Houghley,  Surcheance,  Dordrecht,  and  2w- 
leltfe,  with  their  cargoes,  were,  at  the  times  and  in  the  manner 
in  the  second  count  mentioned,  damaged,  lost,  and  destroyed ; 
and  that  an  average  or  partial  loss  of  40/.  percent,  was  sustained 
•upon  all  the  ships  and  goods  insured,  and  that  the  Alblasserdam, 
Meermim,  Agatha,  and  Mentdr,  y^iih  the  goods  on  board  there* 
of,  arrived  in  this  kingdom  in  the  course  of  the  year  1796.    the 
.plaintiffs  also  produced  a  letter  from  Mr.  Rose,  the  then  secre- 
tary to  the  Lords  of  the  Treasury,  addressed  to  the  plaintifik  as 
such  commissioners,  dated  the  22d  of  August  1785,  and  com« 
municating,  by  the  commands  of  the  Lords  of  the  Treasury, 
their  opinion  that  the  Dutch  East  Indiamen  captured  near  St. 

[  331  ]     Helena,  and  then  on  their  passage  to  this  country,  should  be 
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insared  from  sea  risk  and  enemy,  and  desiring  that  the  plaintifTs        1808. 
would  take  the  necessary  steps  for  insaring  them  accordingly,     y 
Mr.  Rose  also  proved  that  it  is  an  nsnal  practice  at  the  treasury  ^^ 

to  give  directions  by  parol  in  the  first  instance,  and  aftenrards  Ckaufuro 
to  send  a  written  authority,  and  also  that  the  Lords  of  the  Trea- 
sury had,  on  the  11th  of  August  preceding,  refused  their  autho« 
rify  for  insuring  the  said  ships  and  goods,  and  directed  the  letter 
of  that*date,  hereinafter  set  forth,  to  be  written  and  sent  to  the 
plaintiffs^  but  afterwards  approved  of  the  insurance  having  been 
effected. 

The  material  parts  of  the  evidence  on  the  part  of  the  defend- 
ant consisted  of  a  letter  from  Mr.  Rose^  dated  the  11th  of  August 
1795,  informing  the  commissioners  for  the  ^sale  of  Dutch  pro- 
perty that,  in  reply  to  their  application,  he  was  commanded  by 
the  Lords  of  the  Treasury  to  acquaint  them,  tliat  their  lordships 
iirere  of  opinion^  it  would  not  be  necessary  to  insure  the  Dutch 
Mast  India  ships  or  their  cargoes  from  St.  Helena ;  the  order  of 
liis  majesty  in  council,  dated  the  16th  of  Jamiarif  1795,  by  which 
it  was  ordered,  that  all  goods  and  effects  coming  directly  from 
any  of  the  ports  of  tlie  United  Provinces^  to  any  of  the  ports  of 
this  kingdom,  in  the  vessels  of  any  country,  and  navigated  in 
any  manner,  should  be  permitted,  until  further  order,  to  be 
landed  and  to  be  secured  in  warehouses  under  the  joint  locks^f 
his  majesty  and  of  the  proprietors,  at  the  risk  and  expence  of 
the  proprietors,  there  to  remain  in  safe  custody  for  the  benefit 
of  the  proprietors,  until  due  provision  should  be  made  by  law  to 
enable  such  proprietor  to  re-export^or  otherwise  dispose  of  the 
same ;  and  the  order  in  council  of  the  21st  of  January  1795, 
which  directed  that  all  goods  and  effects  whatsoever,  belonging 
to  any  of  the  subjects  or  inhabitants  of  the  United  Provinces,  or 
belonging  to  any  subject  of  his  majesty,  or  to  any  subject  of  any     r  332  1 
country  in  amity  with  his  majesty,  coming  from  any  part  of 
Europe^  Asia,  Africa^  or  America^  in  ansity  with  his  majesty,  in 
vessels  belonging  to  any  subject  or  inhabitant  of  the  United  - 
Provinces,  or  to  any  subject  .of  his  majesty,  or.of  any  country 
in  amity  with  his  majesty,    and   bound   to  any  port  of  the* 
United  Provinces,    might,   until  further  order,    be  permitted 
to  be  landed  in  any  port  of  this  kingdom,    and   might  be 
secured  in  warehouses  for  the  benefit  of  the  proprietors,  in 
the  same  manner  as  was  directed  in  the  abovementioned  order* 
The  defendant  also  gave  in  evidence,  certain  instructions  given 
by  fhe  king  in  council  to  the  plaintiffs,  on  the  ISth  of  June,  in 
the  same  year,  by  Hich,  after  reciting  that  by  virtue  of  the 

VeL.  I.  S  powers 
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I30?.       powers  veatQ4/i^.bis  m^jest^  byllit)  ociS&^iGuSlL  ix!£0:TfIu&  «ii- 
"     j^ty  b$ui  issued  the  commission  befc»^.  joentionedii.tli^  coiuoiis- 
^^         ,^ope];a  Wj&re.^irectedfprthwiUi  t&taWiatq.tliiHr-poafiWfi^ 
CfiApfp^^^  <f^idi$r  tliaur  >c9i:e^..aU,£iach  $l>ip9>  goods*  Nondl iBflbci^  ia<«o«^ifaig^ 

to^ucU  li&U  tboreof,  s^tJioy.isfaouUl  jTrain^tiiiia^toittmeine^i^e 
f rpm  |the  c^mmsswu/^rs  of  ),tii9<  c«s  tpms  :in .  Eiig^i(LiJMA:(iflasnd 
respectively^  in  porsoapoe  of^dii^Dtionfe-wbiehi/tl^yt'trAnti)'^ 
oeivo  from,  the  liord^  of  ihe^iTx^asur;;  ifqrth€(«puiipttsttsfi  ilM^e 
xnenlioned.    And  the  plaintiffs  wejis  reqiuk'ed  to'  be  od»efiiPto 
lexccute.tbe  direction^  given  ibem  ifiibe  siefeial'eianies-ofi'lbe 
^ct,  and  inallx^ases  of  donbtdV'diflicuUy^-^^.weie'to  ifffl^io 
tbe  privy  i^uucil  f^r.  further  infttruotioQs;    Tbe  defendiUi' ako 
ga¥e,  in .  a videuce  tbe  king's  prodamation  of  the '  I5tk  of  iS^KMi- 
ifr,  1795.  coGttainixig  an  order  for  general  repifisaUi  figaiMt  die 
^bips,  gopd^ft  and  sul^'ects  of  the  (Jtdied  Pnydnat^  Und  an  order 
inade  o^  tbe  26tb  of  NQvembfir  by  tbe  Lordi  of  the  Pkivy  Gooa- 
fciU  .\>y  wbicbi  filter  rccitiojg  that  four:  DuecA  £iu€  iiMfiomm, 
jLh^  Jltflas$fr44m,  ih^f^row  Agatha,  tiii9  Mentor,  and>ibel>i^- 
drexhfp  ihfi^^  lying. in. tbe  ^Aonnoii^  in  £rpteji^/liad  been -dentUa 
\hi$her  by  iiy^  Sc€j9tn€f  commandbd  by  Wiltiam  E$sin'gton^iiq. 
r  333  ]    or  by  otiior  ships  under  this  command^  antecedent  to  iHt^oviter 
m  council. for  granting  general  reprisals,  and  that  agenti^Uad 
Seen  appx>inted  b}'  Captain  Essiagton,  and  others  concerned'  in 
sending  iu  the.  «aid  vessels:  and  ' that  the  sole  utteresl* in  ^ 
ships  so-sent  in  was  vested  in  his  mujesty,  and  the  appoinbnent 
of  agents  for  the  care  and  disposal  thereof  did  of  right  belong  to 
bis  majesty,  it  was  ordered  in  council  that  the  plaintifis  shottld 
be  tbe  agents  on  behalf  of  his  majesty,  for  the  care  and  piafiaj^- 
ment  of  tbesaid4i)if^A  ships  and  their  cargoes*  The  defeildant 
further  proved,  that  the  plaintiffs,  by  virtue  of  tfaattoder^bf 
oouncil^ .  took  possession  of  tbe  Alhlassetdanif  Mentoi^^'^jtgatha, 
and  Dordrecht f  in  Ireland.    The  plaintiffs  then  prddo^t^'fa 
evidence  certain  instmctions  given  by  hi^  majesty  to -his' '£Rgh 
Court  of  Admiralty,  on  the JjOtfa  day  of  Ckiober^\7&&^  whl^reby, 
«fter  reciting  tbe  powers  Qonferred.on  his  iknayesiyiby  ifcd^^^ftiL 
.35  G.  3.  c^  80.,.  and  tbe  oommisaion  whiob  bkd'iiiSi^i^^^^ 
upon,  and  th^tlAei(onii9itfs/(7/iert,aoilippoint^  faa^^tab^n^^diUlelB^ 
^ioOf.ofia^ny  ships  aod  goods  belonging iti(tfae>Bub^«l^dtf4lki'' 
,liAjbitaQtB  of  tbe  U^^edPvminea(t^WixAi1hBi^mM^f^>l^^ 
.utht  commift»iWi.hjii.nMoefltjbbadordBi»i^e*^^ 
,granti^  >ilglliilst^the.  ilhi{»s,.igciBds^  aodJsiUy^dtaf  jf^  |}M$il|7liUr^ 
jRn)i;u»<(efi,iandtbadLia0nedta  doidhiiMGk.f[i[tboHnnglltll0>l^^ 


r^  th© 
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the  Admiralty  to  require  the  High  Court  of  Admiralty  of  Great       1808. 
Britain  to  take  coguizanoe  of,  and  judicially  proceed  upon  all     . 
and  all  manner  of  captures,  seizures,  prizes  and  reprisals  of  all  '^, 

8b]p«  and  goods  that  were  or  should  be  taken,  and  to  hear  and  CaAurumD 
detenuAQ  the  saaie,  and,  accordii\g  to  the  course  of  the  Admi- 
vattjr  and  thelawof  nations,  to  adjudge  and  condemn  all  such 
j|Up$.,«ad  gbods  as  diould  belong  to  the  United  Provinces,  or 
tbdlr  vassals  or  subjects,  or  to  any  other  inhabiting  within  any 
rf'theiK  countries,  territories,  or  dominions,  his  majesty  directed 
tiiat  the  Court  of  Admiralty  should  proceed  to  the  adjudication 
of  8fi^  ships  and  goods  of  which  possession  had  been  taken  or  [  384  ] 
•hoold  be  taken  by  the  said  oommissioners,  as  should  be  pro- 
ceeded against  by  his  majesty's  advocate  general  on  his  behalf, 
in  order  that  the  same,  being  the  property  of  the  United  Prth 
tnmees,  or  their  subjects,  might  be  condemned  to  his  majesty  as 
good  and  lawful  prize,  resenring,  nevertheless,  to  the  said 
comnuasioners,  the  care,  sale,  andmanagcment  thereof,  as  well 
before  as  after  final  adjudication,  according  to  the  provisions  of 
.the  said  act.  The  plaintiffs  also  gave  in  evidence  the  proceed- 
ings and  sentences  of  the  High  Court  of  Admiralty,  by  which 
the  Hough/ey,  Zeelelye,  Surcheance,  Dordrecht,  Alblasserdam, 
Me^rmin,  Yrcw  Jgatha,  and  Mentor,  and  their  respective  car- 
goes, were  pronounced  to  have  been  taken  before  the  declara- 
tion of  hostilities  against  the  Dutch,  and  to  have  then  belonged 
to  subjects  of  the  States  General  of  the  United  Provinces,  now 
enemies  of  the  crown  of  Great  Britain,  and  as  such,  or  other- 
wise, subject  and  liable  to  confiscation,  and  the  same  were 
thereby  condemned  as  good  and  lawful  prize  to  his  majesty. 

The  bill  of  exceptions  further  stated,  that  the  counsel  for 

the  defendant  insisted  that,  upon  the  evidence,  the  plaintiffs 

cpuld  not,  in  point  of  law,  maintain  the  issue  on  the  second 

jBOOAt  of  the  declaration;  first,  because  the  evidence  did  not 

jiiKive  that  his  majesty  was,  at  the  time  when  the  ships  and 

goods  sailed  from  St.  Helena,  nor  when  the  insurance  was  ef- 

f(9Gte4ii  nor  from  thence  until  and  at  the  time  of  the  loss  of  the 

Jdiif9i^hle^%XiA.&urcheance,  interested  in  the  ships  and  goods  in- 

spr^iic^^any  or  either  of  them,  to  any  amount  or  in  any  manner 

.jliil^oever, .  so  thai  a  legal  and  valid  insurance  be  could  effected 

illyiWP*  on»  aaoonnt  of  his  nu^ty  by  the  plaintifik.    And,  9dly, 

i)>^!mia^itf(did  not  appear,  nor  eonld  be  legally  inferred  from 

WS  thing  whieh  h^d.beett  given  in  evidence,  that  the  plaintifis 

o^l^^tJ^idiljf>ifl«tliittanairiite  effeot  tbe^  insuvanoe  ^n  account  of 

8  2  his 
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1808.       Lis  majesty,  or  that  the  insurance  effected  by  the  plaintifls  had 
heew  legally  adopted  by  or  on  behalf  of  hv?  M?.^j<*sly^«     l^jat .  tnat 
^,  the  Chief  Justice  directed  the  jury,  that  upon  th^evidi^nce  the 

Craufurd  plaintiffs  might  maintain  the  issue  as  to  the  second  count,  and 
that  bis  majesty,'  at  the  times  when  the  ships  and  goods  sailed 
from  St»  Htlena^  and  whep  t{ie  .policy,  wqs  efTectcdi  ,and,  from 
thence  until  and  at  the  .time  of  the  loss  of  tlije  ffouMey  and  SuT" 
cheancep  had  an  insurable  interest  in  the  said, ships  and. goods  ; 
and  further  that,  if  any  of  his  majiesty's  §abj<ects  effect  an  insur- 
ance for  the  benefit  and  acconnl  of  his  majesty,  his  majesty  may 
legally  adopt  and.  ratify  the  same,  and  that  the  insurance  in  the 
second  count  mentioned  was  adopted  and  ratified  by  his  majesty, 
and  the  jury  gave  their  verdict  for  the  plaintiffs  as  to  the  second 
count,  with  800A  damages,  and  for  the  defendant  as  to  all  t^^ 
other  counts. 

Ralph  Carr,  for  the  plaintiff  in  error. 

J.  A.  Park,  for  the  defendant  in  error. 
The  plaintiff  in  error  assigned  errors  generally  upon  the  in- 
sufficiency of  the  declaration,  the  misdirection  of  the  Chief  Jus- 
tice, the  verdict  on  the  second  count,  and,  the  judgment,  and 
stated  in  support  of  his  assignment  the  following  reasons  : 

'1.  Because  a  policy  of  assurance  is  a  contract  of  indemnity, 
and  therefore  requires  that  the  person  on  whose  account  it  is 
effected  should  be  interested  at  the  lime  in  the  property  insured  ; 
and  because  his  majesty,  neither  at  the  time  when  the  risk  com- 
menced, nor  when  the  policy  was  effected,  nor  at  the  period  of 
the  loss  of  the  Ilough/et/  and  Surckeance,  had  any  interest  in  the 
ship  and  goods  insured,  whereon  a  valid  insurance  could  be 
effected. 

2.  Because  the  ship  and  goods  insured  were,  at  the  time 
when  the  risk  comAienced,  when  the  policy  was  effected,  and  jptt 
time  of  the  loss  of  the  Houghley  and  Surckeance,  the  property  of 

[  336  ]     certain  citizens  of  the  United  Provinces,  between  which  country 

and  Great  Britain  there  then  existed  peace* 

•^        •   •'  •  ■..  ..    -Ill 

3.  Because  this  insurance  was  effected  by  the  dj^fendants  in 
error,  as  commissioners,  and  as  in  their  own  right,  under  a  s^ 
posed  interest,  inherent  in  that  character^  aad  not  on  accoant  of 
or  in  behalf  of  Jiis  majesty.  \  ^ 

4.  Because  the  defendants  in  error,  at  the  time  when  the  in- 
surance was  effected^  had  not  any  authority  to  effect  any  inaor- 
ance  on  account  of  his  majesty. 

5.  Because  an  insurance,  which  is  illegal  and  void  at  the  time 
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when  it  is  effected,  cannot  be  made  valid  by  matter  sabseqaent        1808. 
to  tEe  Qon tract.  J         ~ 

6.  ^Because  this  insurance  was  not  legally  adopted  or  ratified  ,;/ 

.by  his  majesty.  Cravfvkd 

,   ,  S.  Shepherd. 

Ralph  Carr. 
T^e  defendants  in  error  prayed  that  the  judgment  might  he 
liffirmed,  for  the  following,  amongst  Other  reasons  :  . 

1.  Because  the  Untied  ProvinctSy  to  the  inhabitants  whereof 
the  ships  and  goods  in  question,  until  the  seizure  thereof  by  his 
majesty,  belonged,  were^  at  thetimeof  such  seieore,  nnder'tfae 
power  and   controul  of  France^  then  being  in  open  hostility 
against  his  majesty :  that  under  these  oh'cnmstances^  bis  ma- 
.jesty,  by  virtue  of  his  undoubted  prerogative,  had  caused  the 
said  ships  and  goods  to  be  seized,  in  order  that  the  same  might 
be  brought  into  this  kingdom,  and  there  detained  provisionally; 
whereby  his  majesty  had  acquired  the  laWful  possession  thereof, 
and  an  inchoate  right  of  property  in  the  same;  and  that  the  said 
ships  and  goods  were  afterwards  regularly  condemned  fjo  his 
majesty  as  good  and  lawful  prize^  by  the  High  Court  of  Admi- 
ralty, being  a  court  in  that  behalf  of  competent  and  conclusive 
jurisdiction. 

!^.  That  it  is  a  principle  of  law,  that  every  ratification  of  any 
act  done  for  a  man*s  benefit,  relates  back  to  the  time  of  doing      [  ^^  3 
h,  and  has  the  effect  of  a  previous  order.    That  if  this  principle 
applies,  as  it  does,  to  the  case  of  common  persons,  it  applies 
more  strongly  to  acts  done  for  the  benefit  of  his  majesty  by  any 
of  his  subjects,  and  afterwards  adopted  and  ratified  by  his  ma- 
jesty; for  every  subject  is  bound  to  do  all  acts  in  his  power  for 
the  benefit  of  his  majesty.     And  still  more  strongly  does  it  ap- 
jpfy  X6  th'e'  present  case,  where  the  commissioners,  who  caused 
tne  insurance  in  question  to  be  effected  for  his  majesty's  benefit, 
wiere  so  far  from  being  strangers  to  the  subject-matter  of  the 
insurance,  that  they  were  the  persons  expressly  authorized  by 
his  majesty's  commission,  grounded   on  the  act  of  parliament 
'  Wori^n  r^f(^i*red  to,'  to  take  the  ships  and  goods  insured  under 
^elr  c^re  u^on  the  arrival  thereof  in  this  kingdom,  and  to  ma« 
iiag'^,  Velf,*  and  dikpo^e  of  the  same,  as  might  be  expedient  for 
the  benefit  of  his  majesty. 


*JUJt     ,  ft    If;    1,1,     ,    ;.,|.     If;n  ,\\,    ^:    ,(..,.| 


V.  GiBBS*        '      ' 

S.  A.  Park. 
John  Riohardson. 

Shepherd 
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A 


1 80B.  Shepherd  Serjt.  for  the  plaintiffi^  in  ercor,  .redoeed iits  objbc 

..  ^j^^^  ^^  three;  1.  That  his  majesty  had  no  interests  tiM  8hips«>  ' 

^  '  2.  That  the  insui'ance  was  not  madeoa  behalf  of  *fais  iqajieslyi" 

CkkvuVKJ^  &•  That  the  insurance  had  not  been  rsitified  oa*  bafaalff  ofiAiii'  ^ 

''*  •  majesty.                                                                      •■•./.;!.;, 

i.  The  allegation  of  interest  is  essential;  i-To'constitdfeiSiii'* 
insurable  interest^  it  is  at  least  necessary  that.tbere  8hoald>be  ^t.' 
right  existing,  and  vested,  at  thetimeof  theinsotanceiilCfioty'- 
any  specalation  or  expectation  of  profit  is  an  insurable  intenest^'  > 
In  the  one  case  the  right  exists,  though  not  the  benefit;  in  the 
other  ease,  the  right  is  to  commence  inJmturOf  as  well  as  the 
benefit.    Supposing  that  profits  are  insurable,  jet  in  the  ease  of 
Grant  Vs  Parkinson,  Park.854,  0th  ed.  the  assured  had  an  ex- 
[  338  J    isting  right  to  all  the  profits  the  cargo  might  produce.    But  his 
majesty  had  no  right  to  thede  ships  at  the  time  of  this  insurance* 
Whether  capture  gives  the  crown  an  inchoate  right,  to  be  con- 
firmed by  the  sentence  of  condemnation,  or,  more  properly^  an 
absolute  right,  subject  to  be  defeated  by  a  future  adjudioatifofi ; 
at  all  events,  after  capture,  the  right  is  in  esie.    But  the  act  of 
seising  these  ships  was  no  capture,  nor  was  it  in  any  respect  an. 
hostile  act,  nor  distinguishable  from  an  embargo  in  any  of  its 
consequences,  or  in  any  circumstance,  except  that  it  was  a  de- 
tention of  the  ships  at  sea  instead  of  in  port ;  which  is  the  more 
usual  case  of  an  embargo.  The  act  did  not  transfer  the  property 
to  his  majesty,  although  it  might,  like  any  other  embargo,  be  a 
very  proper  exercise  of  the  prerogative ;  for  an  embargo  does 
not  change  the  property  in  the  ships  of  amicable  powers  lying  in 
our  ports,  either  of  itself,  or  in  the  event  of  war  being  declared 
before  the'embargo  is  taken  oS.    The  right  to  the  ships,  which 
in  that  case  are  thenceforth  detained  as  prize,  accrues  only  from 
the  time,  and   bjr  the  commencement  of  hostilities.    The  only 
difierence  made  in  the  statute  between  the  regulations  of  ships 
and  cargoes  brought  in  hither  by  Dutch  subjects,  and  those, 
brought  in  by  his  msyesty^s  officers,  was  merely  founded  upom 
^    this:  that  in  the  one  case,  the  proprietor  being  presant,  was? 
directed  to  manage  his  own  property  t  in  the  oth^,  the  ownevai 
being  absent,  agents  were  appointed  tO'  manage  the  gtwda^for 
them.    Until  the  declaration  of  hostilities  the  kWig  bad  la^eif 
a  prospect  or  speculation  of  future  intereslj;  if  h^  had^an  insor* 
rable  interest  before  that  event,  it  follows  that  whenever  gooda 
are  detained  here  under  an  embargo,  the  possibility  thai:  before 
the  embargo  is  taken  ofi^  war  may  be  declared  against  the  power 

,      to 
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to  wMcifa -- A^yiticioog,  (givesi itbtoi  khig,  an •  intorafidcriiitei^Bfffe^ in       /t^9«^  ^ 
theii}kiUH^  »ig^eqQaUyiieisdid|lQ:haYeaftiriteire5liB!aaeB0t«     •    .        "^ 
nij^$<al(|%if  at^eui  dr.iblddbiddd.ui  fMMrt:f  .for  bejinigizt  ffttpebtito ..        ^^ ; 
capiofe  fiiejit^'aml  laigbi.  1^  kberefcve  ilisitre  jUbeffi<jq;aki]rt  beiUgXiMfV^.vi^ir 
destroyed  by  the  enemy.    Such  a  case  renders  apparemt:il|i»  .  *[  ^^  J 
afaMirdil!yiiefi<tiiei^ro{io8Ui«i»  iliailb  tnmsaUe.inteisiit:  does  nat 
dap«iid.loniiccisliiugiirigItt9».  JmtMmy  te 

b9;acx|iiireda£tep  /tiifi.hisiHaneei.-:  Tbe  sentences  Qf  oomdemnar 
tian  affoord  no  ^answer  icx  ibis  ot^iectaoa  £ .  they  Daly  pcaire  thai  tbe 
peraona  \fimiiom  tbe  goods  belonged  -were  enemiea  at  the  time 
of  the  coademBAtioD,  but  ibey  donot  shew^  that  any  interest  ires 
vested  iatiie  kiog  at.  the  >tiaoe  of  tbeiasarance.  The  Dutch 
sobjeots,  whose  security  was  one  priaci  pal  purpose^  at  least,  of 
tfaisistatate,  were,  at  tbetime/of  effecting  this  pi^licy,  the  own., 
ers^  and  possessed  the  only  iasorable  interest  in  thescf  ships  ; 
which  they  would  have  retailed  to  this  day^  bat  for  tbe  declara* 
tion  of  hostilities*  If  the  l^iag  was  entitled  to  insure  before  tbe 
evesl,  it  follows  that  daring  a  certain,  period  both  might  insard 
in  respect  of  the  same  identical  interest  in  the  same  ship  or 
goodsy  and  for  the  same  time.  The  Goort  mast  at  this  lime 
determine  on  the  some  grounds^aa  if  the  loss  had  happened  on 
the  Tery  next  day  after  effecting  the  policy^  and  the  cause 
had  been  decided  on  the  day  after;  and  the  Coart  woald 
then  have  been  compelled  to  say  that  the  crown  had  no  interest. 
2*  Whatsoever  may  be  the  right  of  a  principal  to  ratify,,  it  mnst 
appear  that  the  contract  was  made  f(nr  and  on  the  account  of  the 
pMrty  ratifying*  Bat  this  policy  was  effected  by  the  defendants 
ii  error,  as  commissioners  for  the  sale  o{  Dutch  property,  in 
their,  official  capacity  created  by  statute,  not  as  agents  for  the 
crown.  The  answer  of  the  Lords  of  the  Treasury  is  addressed 
to.  Aem  ohder  the  former  title ;  it  merely  conveys  the  opinion  of 
asyittD  great  officers  of  the  crown  that  it  would  be  adviseable  to 
iaaci^e, !  bat  it  does  not  say  that  the  property  should  be  insured 
m  >t)ie  name,  or  on  the  behalf  of  the  crown.  If  a  broker,  having 
been  enqileyed  by  an  mder  coached  in  these  terms,  had  insured 
tbe  <sbips>and  goods,  apecificaUy  and  absolutely  as  the  property  r  340  j 
ofidkB>Diitch'  prpprietoFs^  bewoidd  not  have  been  responsible 
i(fr  any  ANfbooidact  in  not  having  insured  them  on  the  behalf  of 
liie  ma^tf^i  U  he  iiad  insured  them  in  the  name  of  the  cpowaiy 
lie^ee^ld  net,  radyiag  on  this  letter,  have  called  up<xi  the. crown 
by  i>etitiott' (tf^right  or/ otherwise  to  reimburse  him  thepremiuni. 
lOie  ad  vica  which  tbe  crown  gave  under -the  belief  that  the  inte- 
rest was  in  others,  cannot  entitle  his  majesty  to  the  benefit  of  the 

policy, 


I  ; 


Ml    h>?!©J«SE3iH/TErjJlTY.:TEE;M  lui  v, 

^^9.       tpMij^  though  lAk  iiiVerest  ffUoidii'iiiAeriHnds^/ftotrfe  ptaha  )m 
LuobkL     '^**^^®'f^''  If'tfad'iiiiiQiBno^isteiu^e'effaolepl'fib^  tiieth^ojaSbrntodt, 
.i^.^/Pf  ,  ,.    B;'»haB"no'rtgUt  at  asntneqtarfnt'time  laBdofltfibid  flntMwrifi% 
Crau^urd  ffhat  il  {kotiiy  effebted  for  all  ^fabm  it^inaff  cdacehV'w^ 

ttiany'casefl  be  goad;  yet  if  tii»<broker  hid.'9ede|ved'fikinr  itfjcoiD 
tnstrndliions  Id  uksDrSy  hcT  6o<ddB0triifteFiv«tfcbvd0ctahrthe»inlid- 

face  of  the  policy,  or  is  extrinsically  sh^r  ih«f  ^^r  Je 
was  not  effected  for  tte'lveilefit  of-the"  ^evsodr' interested  J  3. 
There  is  bo  othef  subseqtidhti^rktifl^atiDniof  tbe  contrflM,  than 
the  letter  from  the'Lordrbfifcre'TreaBiiry^  vritleoon^IiErddyiof 
effecting'  the'policy;  ilaiMTdctbljtdadi^ao'faiUieri  if  ooi;feidkred 
as  a  ratificatroDy'  ilnnit  Hbebaf 'qoiisld^r8d::at^a  fi^yvia9wttdmr 
rity;  and  in  either  ^itit-of  vi^witbiMahtB'qnly  io'-a'dechta- 
tion  that  it  wsa  a  wi8e^AiDtofinaiia^Qie^'iiirthe^i)tffdk'coo{^ 
missioners  to  insure  the  property.  •   /  ff.'M  -f' 

•  R.  Oarr^BS'tof'htivb  argued  onithe-taifae  aidc^  but  '^a^^^re- 
vented  by  indis^pidsition,  and  theCoart  having  strongly  intimatiBd 
their  opinion,  the  plaintiff  in  error;  on  the  folliowitrg  day^Traved 
the  privilege  of  being  further  heard  by  council,' isrhereQ^n  their 
Lordships,  without  calling  upon  the  defendants  in  error  for  any 
argument^ 

Affirmed  the  Judgment. 


[341] 


June  30.  Chapman  and  Another  V.  Haw. 

A  pUinUf         jyEST  Sent.:  had  on  a  former  day  obtained  a  r«fe  nid  to^t 

m»iy,  without      JF^  "^  "^ 

coiuulting  hU  aside  the  judgment  and  execution  in  this  ea«e»!  r$likd  ip-fi9l* 

^^^'^^  torn  the  money  which  had  been  levied.  The  actioritwaa  bsOngbt 
tion  with  tu«  to  recovor  back  the  sum  of  five  guineas  ^idi  had^een  paid  to 
til^on  himMif  ^^  defendant  for  procuring  a  sailor,  the  man  vhaving  (r^fltsell  i  lo 
^  pajmcnt  of  proceed  npon  the  voyage.  An  interlocutory  judgment  bad  btsran 
attorney,  if      signed,  and  notice  given  thai  a  writ  of  inquiry;  woidd  <  become- 

spincytocfaeat  meeting  the  defendant,  offered  to  oompromise  tbe  amUf^  if  :tbe 

Us  costT^^  ^    defendant  would  pay  him  the  five  guineas^  wd  aj  giriMa;toWBrds 

the  costs;  and  said  that  he  would  himself  paythc^VflStiOf  the 

costs,  and  give  the  defendant  a  fuU  discharge^  and  direct  Ins 

attorney 
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aittDhn^  ■t9<^y4vmtim-frdi)te^g».-  The MeiimipwA^at^      -MSI 
.the'tntifaeyf  ftmtt  ^iblf^^iff .gav»l  tiisi  defaddatitib  am»ftt&    OMxa  J 
{diMMit  <ii  hiJ  attoilaeyv  ian(liioh<l)ejMq«C8tfid  tUsHlisipnidedil-  and  ATiothcr 
dbgri]nis:htibeiat8yeti,:^asitlifl  ddCenUantbaAieHlMl  Uu^^bUadd  a'H<j'w(Afl'> 
•nDsts  wilJLthe/plaiitiffj!  iTbedefttidaM.'Cdrvied  4Lu.t»Abo>Bk-        Haw. 
-UmeyitTlid  abvetr^slMBiiprMdi^Aad  to<eX0<mta(h»nn^'io£-)iii- 
^my,kw»i^ga^miei'jai^amt^£oB  dSaLllS».6(A.d«taiag:M Jasd 

noita^'jvfaidi  be'leviBd.''-    'iz-i.  .■:'r>  ■  ^.i  -■■    ■■■ .' [''i"  ■.,';.'! 

.P>  LtmSmj/ti-akemoi  oaUsn,  edolmfdia^ that  aodordiag;  to^the 
mdte.taf -Jrnn'fM  V.  5efiaft  ^yNm>iRepi9a.t  tlwattorBey  faadla 
tngUfeDlproceed,  io  tird«lo^esat^faii«eltak':'.  -  >'  -' 

I'-^Bat^  comtr^  dbatmA^  tbtl  tbat':4tfe  wu  BftU»^cl«r3&. 
jikfau  to  the  BUoilwy/tb»plaii^S'han'tDg;Bwont«  Aat-if  his 
-aUdniey'  had  t^pltsd  te  .hitn,  .he'^od  bbtdjl  tioleB'  rasM;  to  pay      [  842  ] 
'loin Us  ct^ts^  'l^lvopoMd  .too'[fD>llie'«o»ipreBitse  saibeffQai 
the  plaintiS*.  ■'-.■•.  -.:  -[U  -•■■■■'  :  = 

y'T^Comf  ohierveif  thai  ther*  ceemed  to:be:iK>  fraid  :oti'  the 
lattome^  in  ihia  case.  The  p'artjl  lAd  reoeiVed  ;th»  debt,  miA  a 
IgDiBea  towards  the  costs.  Tfaeattenwy'therefereshoidd-ihave 
ipMicoeded  DO  foCther.  ■■'.  ■'    '<  ■-■■'■■  , 

v"  Aale  ^dldtek ^ 


RyLAND  v.  NoAKES.  Jvbfi- 

jyEST  Serjt.  had  obtained  a  role  nisi  ia  this  canse,  for  setting  J'f'X'^r.fmej 

''^' 'aside  Aejadgmeet,  and  ilL  sabieqaeot  pn)ceedh>g(t''dpd  in  tiic  came. 

fer'i^ehiittiiig  the  survivor  of  the  bail  to  render  the  defendaat  m  gi^^^  the 
'dteebbrge  of  bid  reco^izanoe.    One  of  three  giouDdi  oii'vhiah  oppmiii:  party 
'Ad'inqved,'  waft  that  tbe  ittterlocntuty  judgment  had 'been  ligoed  men'iV/iM: 
•4ifl806;ijy  fl.ffgwood,  thenthe  plintiff'a  attomey>  *bosoon  ^^ft"'hrcm 
naft^iWt^ds  dlffd;     No  copy  of  a  judo's  order  tqipointiBgano-  pnice«iintbB 
-4her'Bttfartl»ywwi  ever  ser?ed'npontbedefBndant,  hat  ParroW,  ""*'\ 
^'IknilA^' hiMsMf  tbe  pld&itiff'«aUomey,   had  served  ofica  file  de- 
^^tMAoMWiMiiffeoeiexeoiiliKg  a  mUf^^^ facias.  < 

eb-ii@Htjtetf  Serjt,  against  the  rule,  eftatended  dist  in-thd  oase'of 
^llfa)AtdmcyVdjliig,''a-jadgeV  order  for  eppoiuting  aAother'ia 

llis<^de'<rasnot'B4oetliahry.'  - -!  '  «     ' '< 


34?t  ■  1  J  CMi^ia  iM  T»Wf ITT  .TE»JH ,  i 


.ill 


18M/  •  The  Court,  on  referring  to  the  officer,  held  that  it  was  neces- 

sary to  give  notice  to  the  opposite  party  of  the  appointment  of  a 
new  attorney,  before  any  proceedings  could  be  taken  by  him. 


Rylakd 


V. 

NoAKEs.  Rule  absolute. 


I 


lu-  .    1  ?    '    .•*!      f  ^.u  ;  /  .1  -i 
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)      '  .        ■••II'.-      ,        1    ■     J  • :      ,       .1  • .     y     "^     ■  \ «  / 


jti/y«.  Price  t?.  SiMt»soN. 

Under  tbecwi-    'DEST  Serjt;  had  obtained  a  rule,  wisi  for  setting  aside  an  *i«-'  • 
pleading  nsim-  terlocutory  judgment,  wbich  bad  been  signed  under  the  ' 

^ortM^^of  foH^wing  cfrcumstanees.     An  attachment  against  iheiSh^Hr 
tii%Uif»deei«-  was  set  aside  late  in  Easter  term,  upon  the  .usual  condition  ^of: 
^n^aAertbe  pleading  issuably,  and  taking  short  notice  of  trial  for  the  Sit*'' 
Sittings  have     tiugs  after  the  term.    The  plaintiff  delivered  his  declavation  M  ' 
ca^bat  there  the  2d  of  June,  whioh  was  the  first  day  o(  the  Sittings-  after  thfr  -^ 
iirnot^^   term,  indorsed  to  plead  itispd^iter,  adcompanied  with  th«  JeadUuh' 
trial  for  the       of  a  plea.    The  defendant  supposed  that  he-  should  sjaLtisfy*  4km  i  ^ 
Si^pwirihe    '"^®  '^y  pfewUag  issuabty,  and  piayinf;  mbne^  intd  <ioui^;  >bAUuii  - — =- 
defendant        the  fouT  fifst  days  of  the  present  term,  sinoe  it  wasiropoiidbr^  - 
£mter%iat  is,  thut  he  should  plead  issuubly  in  time  for  trial  on  the  finst  day  cf  ^-^ 
wkhins*         the  Sittings.  ^         ?.      - 

]iowrs»  he  most  ^ 

a^pkad.  Shepherd  Seijt.  now  shewed  for  cause,  that  if  the  def^ndlAIt     — 

had  pleaded  imianter,  as  he  was  required  by  the  terms  <lftthe^ — =-* 
attachment,  there  would  have  been  sufficient  time  for  tbeiplaiiHi  j""* 
tiff  to  gpl ve  short  notice  of  trid  for  the  adjournment  day.    v    U  I       -> 
Best,  contri.  '   ■  ■-   \   u.S    t 

The  Cbiirrheld  that  the  true  sense  of  the  rule  was,  ^tihal  Ihe^    * 
defendant  should  so  plead,  that  the  cause  might  coma  to  trioltat^-  ^ 
the  Sittings  after  Easter  term,  and  that  he  ought  th^tic^oreilld-  ^ 
have  pleaded  instanter,  since  he  would  thereby  faav^enaUedilh0>  - 
plaintiff  to  prooeed  to  trial  at  the  adjournment  ifiy^  :   >  .>«j  -^ 

Rule  discharged),  u  t 

■       .     M,    J  »    '•'.!-* 

•j  ...    i     :A  i     ■:',<AU'^>:1$ 

■    •     ♦  I   '•    ,  ■  -■     _     I      '     •  - 
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fir  t    •  .     I  ■,' 

.  I  ■ 


Fenton  v.  Boyle  and  Olbers.  Jtify^. 

FN  replevin  for  taking  the  plaintiffjs  coals  in  a  close  called  ^°  inciotare 

Swift's  Piece,  in  the  psiish  of  Rothwell,  two  of  the  defend-  ertotheSX* 
uits  pleaded  the  general  issae,  jBoy/e  the  third,  avowed  under  a  ™*"^ne'»^ 
rarrant  directing  him,  as  congtakle,  to  levy  69/.  5s.  6d.  for  the  townships  Uie 
plaintiff's  proportion  of  an  assessment  in  respect  of  his  lands  ghou!d*'Sfa»- 
in4  tenements  which  he  occupied  in  the  township  of  Carlton,  >«&seci  to  tiie 
nade  pursuant  to  an  order  of  justices,  under  the  stat.  13  G.  3.  taxes.  They 
.  (78.  upon  the  occupiers  within  that  township.    The  plaintiff  ^"^l^^^l 
Aaaded  that  in  the  parish  of  RothxveU  were  five  townships,  of  ments  which 
rUdi  Caritan  was  one,  and  a  district  called  Rothwell  Haigh,  ^^Z^hTi^ 
t9fck  of  which  had  inimemorially  been  separately  assessed  for  the  ^ict  of  H. 
€f»airs  of  highways  within  its  own  limits,  and  not  collectively  uie  township 
rotberwise  for  the  repairs  of  other  highways  not  within  its  own  J^^^J?^ 
imHtop  and,  1.  that  the  place  in  which,  &o.  was  pardel  of  JRo£&-  not  thenfay 
vdl  Haigb ;  2.  that  the  tenements  in  respect  of  which  the  plain*  ^^^ 
iff  was  charged  with  69/.  59.  6d.  were  not  situate  in  Carlton. 
rhe  issues  were  upon  these  pleas.    Upon  the  trial  before  Ciam- 
bre  J.  at  the  last  York  Summer  Assizes,  a  verdict  was  found 
br  the  plaintiff,  subject  to  a  case,  the  material  facts  of  which 
were,  that  in  Rothwell  were  five  townships,  including  Carlton, 
snd  a  district  called  Rothwell  Uaigh,  in  which  lay  a  waste  call- 
ed Rothwell  Haigh.    That  an  indosure  act  of  25  G.  3.  directed 
that  the  commissioners,  after  setting  out  roads  over  the  des- 
tined inclosures,  which  were  to  be  made  and  repaired  for  ever 
by^Xiord  Stourton  only,  the  lord  of  the  soil  of  the  waste,  none 
of  the  inhabitants  of  the  said  townships  being  chargeable  there- 
t0|i>shoaUl  allot  305  acres,  in  situations  convenient  for  the  re- 
spective townships,  among  the  commoners,  in  satisfaction  of 
their  common  rights.;  and  that,  after  deducting  the  highways,     [  345  ] 
and  6  acres,  to  be  set  out  as  public  gravel  pits,  the  residue  of 
the  waste  should  be  allotted  to  Lord  Stourton,  whose  right  in 
the  305  acres,  except  to  the  mines,  should  be  thenceforth  ex- 
tinguished.   And  that  for  preventing  disputes  respecting  the 
taxes  and  rates  to  be  assessed  upon  the  allotments,  the  commis- 
sioners, by  their  award,  were  to  direct  how  many  and  what  parts 
should  be  assessed  to  the  rates  and  levies  within  each  township, 

and 


i^f^.       «n4  Ui&.ftUolniaots  were  ^o  bet a$scs¥^4r^.9U.taxe^.9Uf|.,fkS9C|ss- 

S~  inente,  wUhiu  the  tx>wD3hip3«  at  the  respective  y allies, )li^t|9^«iU4 

^    '       ))e^$et  tb^eon  by  the  commi^ionors,  bat,  np;.ptfur(  ofthf;^^ 

JkxrYj^jf^      ^qreswa^  to  bo  massed  ^lo^yfi^\i  ij^yj/^^tpfhfffii.^fo^^f^ 

estate,  that  was  formerly  paxt.  of  ^a  certfdn-  parji,,  xnc^^0D€|ijl[J^ 

tlji^.aqt.    Then  followed,  ^,r^s^vation,t9;  JUQrd  ^^^fWrfftt^y 

mines  pf  l^d  ore,  cool,  and  o^ber  minerals,,  under  t^^,3p|Sflf}n?||r 

and  6  acres.  ■  The  commissiouers  bj  thek  a^vard  .  aUptI^(i'the 

field  in  wliicb^  &c.  to  John  Swift,  and  an  allptnient  of  ^14  WTf^ 

to  the  plaintiff,  and  dei;Iarc;d  both  of  these  to   be  >^A]^bpI4,J/l9 

t/ieiownship  q/' Carlton/'  and  each  of  the  allotments  of  the  305 

acres  lo  be  in  some  one  of  the  five  townships  ;  they  also  by  their 

award,  assessed  the  plaintifi*,  and  Szsjifi^  and  the  several   other 

owners,  to  the  land  tax  for  their  respective  allotments.     The 

inhabitants  of  Carlton  having  pleaded  gnitty  to  an  indictment 

for  hot  repairing  '^  a  common  highway  in  the  township  of  Carl- 

**  ton,  not  being  a  highway  on  any  part  of  Rothwell  Haigk,^ 

and  a  fine  having  been  imposed  and  levied  upon  two  of  the  de- 

.    fj^udants,  i^^/iA;^^  and    Stqch,   amongst'  others,  an  jO]c<)^T| -^^^^ 

afterwards  duly  made  in   a  special  sej^sionsj  by  two  justic&s, 

that  ap  assessment  upon  (be  pccupiers  of  lands  and  heredita* 

ments  wiQiin  ^he  townshif)  of  Carlton  should  be  made,  an^  f(l* 

lowed  according  to  18  G*  3,  c.  78.  and  collected^  for  r^in^ii^«* 

ing  the  persons  on  whom  tlie  fine  had  been  levied.    In  .tb^  |88- 

[  346  ]    sessment  made,  the  plaintiff  was  charged  in  the  sun  of&if,  ^^s^ 

Sd.  in  respect  of  his  cojllieries,  which  he  rented  of  Lord.  &f^ur— 

ton,  being  situate  iq  and  under  SziE7///'s  allotment ;  and  in  tl^^ 

sniA  of  4/.  125.  Id.  in  reapect  of  the  land  beoccupied,  ^j^!*' 

was  his  own  allotment.     Upon  his  refusal  to  pay  the.  first  ^snffx^ 

the  warrant  mentioned  in  the  plea  issued*  ■.    ,  • 

IVilliams  Segt.,  in  support  of  the  verdict,  which,  b^jj  }^(^x^ 
found  for  the  plaintiff  on  both  issues,  observed  that  tho  jap^  l^adl 
jj^ven  the  commissioners  no  power  to  award  within.  wb;Btt,  )Lo wn- 
ship  the  several  allotments  should  locally  be  si^oated,  ;)[)f^  or^y 
with  what  townships,  and  in  what  propoj^ons.,^a^h..lt^f)ti|fppt. 
should  be  asse9sed,  and  this  they  had  omitted  to  do^.,..  Tj^p ji^p|' 
Jieries  were  neither  locally  situated  in  Carlton,,  nor^Vs^^  ^%^.f^ 
assessed  in  Carllon.  The  act  ba4  M^elf  d.ejcid^^i  tUjijj,^^^^^, 
l^y  especially^ providing  th^t  na^p^t  ,9f  thq  ^^.^q^i;^  ^oul^^.jp 
.taxed  or  assessed  tq  or  along ,wifh  afly.B^t.,ot;,,J4Jflfl,;j^^^(^^^ 
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CockellSetjt.  cotttrd,  admitted  that  the  two  issued  were  fonnd 
dgainst  him,  bat  contended  that  by  the  benefit  of  the  istat.  13 
&/9.  the  defendants  might,  under  the  general  i^sab/  avail 
tfa^eiii^ieh'es  oH  the  merits  of  tlieir  case,  for  they  were  legally 
i!g&t« '  The  award  thdt  the  allotments  lAere  in  Garltoti/  mast  l>d 
bemrtmed  as  a  direction  by  the  commissioners  that  the  owners 
*dtild'beairt3heirproportiotts  of  pirblic  burthens  in  CaHtafi.     '  '' 

MANSPiELiy  C.  JF.  The  act  directs  them  to  say  in  what 
towfisltip  the  allotments  shall  be  rateable.  Bat  they  have  not 
said  in  what  township  any  of  them  slinll  be  rateable. 

Lei  the  Posiea  he  delivered  to  the  plaintiff. 


Fentok 

r. 

BoTtE. 


Hogg  v.  Snmth  and  Others. 


[347] 

June  IS. 


^ROVER  for  two  bills  of  exchange:  upon  the  trial  of  this  twne'^'fe**' 
cadse  at  the  last  sittings  at  Gi/i/J^//,  before  Mciri-j/fe/d  C.  X  ceWe  all  salary 
a  Verdict  was  taken  for  the  plaintiff^  subject  to  the  opinion  of  ^itb^u"uui' 
the  Court  upon  the  following  case.    The  plaintiff,  by  a  power  principal's  aa- 

"bf  attorney  under  seal,  constituted  English  his  attorney  revo-  Ter,compoiind» 
cable,  for'  him,  in  his  name,  and  to  his  use,  to  ask,  claim,  de-  *°^  <Ji»chargc, 

,      '  '  '  •     ,  '  '  and  to  give  re- 

liidiid,  Recover,  and  receive,  from  the  commissioners  of  his  ma-  leases*  and  ap- 

jest/s  liftvy,  or  whom  else  it  might  concern,  all  such  salary,  [Il^tes*doeInot 

'^k/s^B,  tec.  and  all  other  money  whatsoever,  as  then  was  or  authoriic  the 

iliCT^fter  should  be  due  to  him  for  his  service,  or  otherwise,  ^late  bills  re- 

ifa^'any  of  his  majesty's  ships.:  then  followed  a  general  power  to  ccived  in  pajf- 

receive  all  demands  from  all  other  persons  whatsoever:  th6  con-     Nor  to  in- 

litiUieUt' giving  and  thereby  granting  unto  his  said  attorney,  his 

Mb^tnteis  and  assigns,  all  his  authority  and  lawful  power  in 

th'b'jpi'elhiises  for  receiving,  recovering,  obtaining,  comfpound-  ^7oJibu^ 

1^,  'dikd  discharging  the  same,  as  fully  and  effectually  as  he  n«^*. 

liittiself inigh't or  could  do  being  personally  present;  and  acquit-  anusa 

tiEU&ceii,  releases,  or  any  other  discharees  in  his  name  to  make,  n»^yj;fficcto 

•      •'■it«»i  pay  bills  in- 

'teal,'  aind  deliver,  and  one  attorney  or  more  to  substitute,  and  doned  by  the 
iit'jpl^asure  to  revoke,  with  the  usual  clause  of  general  ratifica-  'mi'namT.a^ 
tion'.*  iSy  virtue' (if  this  poWer  *E/?g/»R  received  froiii  the  coin-  negociated  by 
idissttoers'fbirVictualTTng  his  majesty's  navy,  for  the  u^e  and  on  such  a  power, 

the  account  of  tlie  plaintiff,  the  two  bills  in  question,  which'w'ere  c»|>not  be  re- 

*  .    ceived  to  en- 

made  payable  to  the  plaintiff  or  his  order.     Upon  each  of  these  large  the  opcr- 

i.:n-    ationofthc 


dorse  them  in 
his  own  name. 
Nor  does  a 


idence  of 
an  usage  at  the 


?^7  ,       QASE^  IN  TRII^TJTX  TKRlf 
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1808.       bills  a  plerk  in  the  pay  department  of  the  yictualliog  office  bad 
jj  yrilten  his  initials  G.  .5.  with  the  words  **  letter  of  a^twiey  en- 

^^  teycd,  William  C.  EngUski  .^ttoiney,"  to  denote  that  flie  power 

Snaith.  w£k»  lodged  in  the  victaallingioffice^' and  thai  the  proper  officyer 
[  348  1  there  recognized  English^  ffogg's  attorney.  English^  withoat 
any  other  antbority'from  the  plaintiff  than  this,  being  indebted 
to  the. defendants,  .who  were  bis  bankers,  in  the  sum  of  \4Sil* 
applied  to  them  to  disconnt. these  bills,  which  he  delivered  .to 
them,  indorsed  ^*  W.  C.  English,  attorney."  The  defendants 
discounted,  and  placed  them  to  the  credit  of  hisacconnt.  Before 
the  bills  were  due,  the  plaintiff  gpive  the  defendants  notice  that 
he  had  revoked  the  power  of  attorney  made  in  favour  of  ffigZiiA. 
and  that  in  case  English  or  any  other  person  shoald  present  to 
them  both  or  either  of  the  bills  for  disconnt,  or  security  for  mo- 
ney advanced^  they  should  refuse  them  :  he  also  demanded  pos- 
session of  the  bills,  which  the  defendants  refused  to  deliver  op. 
The  defendants  offered  evidence  that  it  was  a  general  usage 
and  practice  for  attorneys,  constituted  by,  and  acting  under 
similar  powers,  to  negotiate  bills  of  this  description^  by.  indorf- 
ing  them  in  the  like  manner.  The  plainti^  object^  tq  the 
evidence;  hni  Mqn.'^eld  C.^J.  admitted  it,  subjectfto  (hp  opi- 
nion of  the  Court.  And  it  was  proved,  that  powers  of  f^ttomey 
lodged  at  the  victualling  office  were  not  all  in  one  and  the,9anie 
form,  but  that  thi^  particular  power  was  in  the  form  mo3t  com- 
monly used  for  the  last  18  or  19  years ;  before  which  time  vifi- 
tualling  bills  were  not  made  payable  to  order,  but  aA  a^/siign- 
ment,  or  bill  of  sale,  was  necessary  to  transfer  them :  that  the 
bills  in  question,  thus  indorsed,  and  thus  marked  by  the  .<?V^rk| 
would  have  been  paid  at  the  victualling  office,  either  to  Jlnglisi 
or  any  other  person  who  should  have  produced  the^l  with  ,  the 
same  indorsement,  but  for  the  notice  to  stop  the  paymient, 
which  had  been  given  by  the  plaintiff.  That  it  was  the  praciioe 
amongst  navy  agents,  acting  under  similar  powers  pjf  jetttpr^iey, 
to  raise  money  for  the  use  of  their  principals,  b^  ipdoiTsing  si- 
milar bills  in  the  same  way,  and  delivering  theni  tp  their  bi^lfi^cs, 
who  had  continually  advanced  money  ppon  ihem^  ^nd  l^^^^  ro- 
[  349  J  ceived  the  contents  from  the  victualling  office,  wit)iout  ^ngf  qther 
warrant  or  authority  than  such  indorsement;  ^d  th^l;  UUs  ao 
indorsed  and  marked^  were  frequently  nego^i^tei^  ; .U .  bji^iiig 
considered,  that  the  mark  recognizing  the  appoin^pient..c^..tli0 
attorney,  apd  his  indorsement,  rendering  tti^ip.negppi^bl^,^  ^Fhe 
questions  for  the  opinion  of  thp  Court;,  were^  fir^t^  ^hi^thoT 

upon 
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'la^n  dfe/  ^prtMlb  evldeiu^6,'  cmuideritig  it  all  as  admissible,  Eng^ 

Kih'hM  ^^afficlent  autliority  td  indorse  and  discount  the  bills  for 

Hfidt¥ik  nse?  and  if  the  Conrt  should  be  of  opinion  that  he  bad, 

Hb^'s66ondly;  Whether  the  evidence  objected  to  ought  to  have 

^bJikfJr  ireeeivedt  and  if  the  Conft  should  be  of  opinion  that  it 

^)Mi|g[M  tiot^'  then,  thirdly,  Whe^r^  rejecting  the  evidence  of 

Wage;  ahd 'considering  the  case  apart  from  the  facts  found  upon 

-yoMif  c^ridence,  English  had  sufficient  authority  to  indorse  and 

Asebtuit  the  bills  for  his  own  use! 

''  '^Bfst  Serjt.,  for  the  plaintiff,  contended  (hat  no  authority  was 
'jg^fven  to  Ehglisk  by  the  power  of  attorney  to  discount  or  nego- 
^ale' these' bills ;  and  so  far  as  his  acts  exceeded  the  scope  of 
biir  authority,  they  were  wholly  void,  and  could  not  alter  the 
i^fitifiTs  property  in  the  bills.  He  observed,  that  the  power 
6f  the  Attorney  was  limited  to  receiving  these  bills  at  the  navy 
iiiffi^e ;  and  it  then  became  his  duty  to  deliver  them  over  to  the 
Ipbihtiff ;  for  by  the  course  of  the  navy  office,  the  delivery  of  the 
liiilk  was'payment  of  the  debt  due  from  the  public  to  the  plaintiff, 
rt  Wiiold'be  too  great  a  coocession  to  allow  that  he  could,  even 
Ittf  tile  end  of  the  ninety  days,  indorse  them  for  the  purpose  of 
iteeiving  th6  money  on  them  for  the  plaintiff's  use.  [Law- 
fence  S.  interposing,  read  a  short  note  of  the  following  case,  as 
iS^siveof  the  first  point.  *' Hay^  Executor,  y.  Goldsmidt  and 
^"Another,  B.  R.  Mich,  term  45  Geo.  3.  This  was  an  action 
^  brought  to  recover  the  money  which  had  been  received  by  the 
'^  defendants  upon  a  bill  of  exchange,  payable  to  the  plaintiff's 
**  testator,  Major-Gen eral  Patrick  Duff,  or  his  order,  of  Which 
^  bill  the  defendants  had  obtained  payment  under  a  power  of 
'^  attorney  granted  by  the  testator  to  J.  and  12.  Duff  and  autho- 
^  risdng  them,  for  him  and  in  his  name,  to  ask,  demand^  and 
'*  k'eeeive  from  the  East  India  Company,  or  whom  it  should  or 
^'iooSght  concern,  all  money  that  might  become  due  to  him  on 
^*  'any  account  whatsoever,  and  to  transact  all  business,  and 
^  upon  non-payment  or  non-delivery  thereof,  for  him  and  in  his 
-^  nanie  to  tlse  all  such  lawful  ways  and  means  for  the  recovery 
*^'  thereof  ^  he  might  or  could  do  if  he  was  personally  present^ 
**  taid'did:  the  same ;  and  on  payment  or  delivery  thereof,  for  him 
^*  iUtd  inhisnaWe  to  make  and  give  proper  receipts  or  other 
'^'dfsctiarges'for  the  sanie;  and  one  or  more  substitute  and  sub- 
^f  s^utds'iitider'  them  to  appoint,  and  again  at  pleasure  to  re* 
^  Vok^^'  ^ving  ahd  thereby  granting  unto  his  said  attomies  and 
'^'Itheir  substitute  and  substitutes,  his  full  and  whole  power  and 

*'  authority 


1808. 
Hogg 
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ISpS.        "  antbority  in  tlio  prcnuses;   and  conclndiog  vitb  tbe  vsW 

Tj      7      ,"  cliiuse  of  ratification.     Under  tliia  power  J.  and  JR.  Di^  re- 

-    ^''       "  ceived  an  /ndta  bUI  for 2920/.  8f.  10//.  payable .U>  &.e.terta- 

^Kjmxh.     -".  tor  or  his  order,  wliich  eucli  of  Uietn  iodorsed  '  fur  lifajor- 

-.,ui    ,       "  Geueral  Patrick  Di^,  per  proi;ti  ration,  Jaot&i  Duf,  Ralert 

"  Duff.'    Tbey    discoualed  tlic  bill  wilti   Uie  defendua^  ju^ 

"  raised  money  on  it;  _.  Tbe  def«nJaats,  by   tbcic  brokei:,  t^ 

•'  ce^yed  of.tiie  i'ffi/ia.C^<uupaDy  tlie  money  due  on  tlio   tjUl.    f^ 

"  Ike  trial  0,. verdict, was  fouDd  for  Lbe  plaialiJT^i  uiid   £i»k^ 

"  fur  the  defendants,  Liiviui;  obtained   ii  rule  uhi  for  sclttng 

"attidu  tlie  verdict,  and  entering  a  uonssit,  the  i^ue^tio:^ fur 

"  ^e  Conrt  of  King's  Bench  was,  wltellier  /.  and  R.  DuflaA 

2fi"' jj^""'    "  any  autliorily  to  indorse  and  tllsconnt  llic  bill !     Tbe  prescot 

"  Attorney- GcDcrai  [Giftts]  and  Wilsun  slewed  cause,  and  cpn- 

[  351  J     "  tended  that  tlie  powar^f  attorney  gave  tbe  Dujfs  auUiority  to 

"receive   only,   and  not  tu  negcciate  Ibe  bill.      Enhine  a&j 

"  Gatelee,  contra,  relied  nn  the  words  '  la  liaiisact  all  bitsuim^ 

"  OS  giving  an  autbority  to  do  more  than  merely  to  receive,  aoj 

"contended   that  the  indorKemenl  was  ou1y  a  eubslitut^oBoi 

"  other  persons  fur  the  attornies   ihemselves,  wbich   the  poW 

"  enabled  them  to  make.  The  cases  of  Hotvard  v.  Bail/ie,  9  A 

"  Jil.  C18.  and  Gardner  v.  ISai/He.  G  Term  Rep.  5D2.  were  rc- 

"  forred  to  in  the  course  of  the  argument. 

"  The  Court  was  of  opinion  that  the  power  to  transact  N 
"  ncss  did   not  autliorize  the  Duffi  to  indorse  the  ftm.    1. 
"most  large  powers  mnst  be  cunstraed  with  referen^tp  tl 
"  subject-matter.     The  words '  all  bustneii"  must  be  aopfiniKl  to 
"  all  business  necessary  for  the  receipt  of  the  inontlT. 

"  llnle  dischaiued.T 
Best.  2,  The  evidence  of  the  nsage,  if  properly  re-rccciTcd 
in  the  principal  cose,  does  not  dislingnUli  it  from  that  df  t^ 
y.Goidtmidt.  Itwas  proved,  indeed,  diat  tliese  hiljs,  wiLhijijl 
indorsement,  would  have  been  paid,  except  for  the  itotic^  ui^ 
that  navy  agfcnls  ore  aconstomcd  lO:  raise  money  npou  si|pi^[ 
hills  for  the  nse  of  ttimr  principals.  Bat  huro  the  moi^ry  «m 
not  raised  for  tlie  nse  of  the  principal,  bu{  for  that  of  flie  aXXfU 
ney.  But,d.  tbe  evidence' of  the  nMLgeufj^bl  nul  In  liav<- b^co 
admitted  at  all.  The  practice  of  abuKes,  by  what  aalhorily  so- 
ever it  may  be  coaoteDanced,  cannot  be  received  to  eniarge  tbe 
operation  of  a  definite  written  instrument. 

Marshall  Seijt.,  contri,  admitted  that  according  to  Conft't 
case,  9  Co.  75,  the  attorney  could  regnlariy  do  n*  act  mien  ia 
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the  name  of  hii  principal.  Bat  it  was  proved,  tbat  these  bills, 
indorsed  in  the  name  of  the  attorney,  and  not  in  that  of  the 
principal,  would  have  *been  paid  at  the  victoalling  oflBce,  when 
dae.  And  diis  nsage  had  now  so  long  prevailed,  that  it  indaced 
bankers  and  others  to  advance  money,  to  a  large  amount,  open 
fkoB  tMe.  It  was  tterefore  such  an  vnlversal  practice  of  a  trade 
anlB  tribe  Ae  eaaa  out  of  the  genera!  role  of  law.  It  is  in  every 
4l^i  aiajnuauou,  that  evidence  is  iecelved  of  the  nsage  of  a 
fpattoolBr  trade  to  contronl  the  general  law ;  and  it  was  clearly 
alight  to  recmve  snch  evidence  in  this  instance. 

IfAllBFlBLD  C.  J.  It  certainly  was  prdved  at  the  trial,  that 
■avy  and  victnalling  bilb,  indorsed  nnder  a  power  like  this, 
and  so  registered,  cnrrently  pass  from  hand  to  hand  like  bank 
moHm :  bat  I  was  nevertheless  of  opinion  that  parol  evidence 
eonld  not  be  received  to  vary  a  written  instrnment  Bat  if  the 
evidenne  of  the  nsage  had  been  ten  times  as  strong,  it  would 
sot  have  authoriaed  this  transaction.  The  banker  knew  that 
Aese  bills  were  not  deposited  with  him  for  the  death  of  the 
plaintiff,  but  for  that  of  English.  This  is  not  at  all  distingnish- 
aUe  from  the  case  mentioned  by  my  brother  Lawrence :  English 
ooald  not  possibly  pay  his  own  debt  to  Snaith  with  this  money. 

Hbath  J.  concurred.  This  evidence  ought  not  to  be  re- 
ceived to  control  the  legal  import  of  a  known  instrument  in  trade 
ai^  commerce. 

Lawbencb  J.  was  of  the  same  opinion. 

Chambrb  J.  This  authority  is  strictly  confined  to  receiv- 
ing the  debt  due  to  the  plaintiff  from  the  commissioners  of  the 
navy.  English,  by  receiving  the  bills,  performed  all  that  he 
was  authorized  to  do.  He  ought  afterwards  to  have  kept  them 
in  bis  possession  for  the  plaintiff.  However,  even  supposing 
ttit  his  power  extended  so  far,  that  if  he  had  kept  the  bills  till 
fltty  were  due,  he  might  have  gone  to  the  treasurer  of  the  navy 
ittid  received  the  money,  upon  indorsing  the  bills,  still  this  is 
clemly  a  deviation  from  that  usage.  But  the  evidence  of  the 
unge  ought  never  to  have  been  received  for  the  purpose  of  al- 
tlrfaig  tke  Iteration  of  a  written  instrument. 

Let  the  Postea  be  delivered  to  the  plaintiff. 


1808. 

Hooo 

r. 
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irT>   'iiM  i: 


ufdilSiSrof  npHE  plaintiflf  declared  on  a  promissory  W)16;'^^  tofridSfitl 
adefccis  reu-      ^    coiinls  for  monev,  and  iftpdn  an  acoc«WI  a<«^.'^ 'lOPJdtf ^ 

«» «» ^P^  term,  Uie  plaintiff  prodifeed  the  defendattTs  bote  iortli^BJigli}: 
frfuntifffDajr  but  it  wslfl  upon  a  wrong  stamp,  and  thet^fore  could  not  te^Mfid. 
^d^t!^'  The  plaintiff  then  proiFed  a  distinct  adffiissi<to  of  tiie  orfj^ 
lf«£n(ptf-  debt,  made  before  the  note  was  given.  T^oplainfiff  Idadf^'SilB- 
^veied  under  a  vered,  Under  a  jadge*s  order,  a  parlicalar  of  bis  demand,  '^ifdSi 
j«4^j  onicr,    ^^  ^  m^re  echo  of  the  count  lipon  the  note,  bat  contained  uo- 

and  Hat  plaiii-  ^    ^  ^   ,  i     ,        •  t 

tiff  deliver  a  thing  else.    He  afterwards,  and  after  issne  joined,  deuTenefl  a 

cSut^o!^  second  particular;  without  any  order  of  a  judge,  in  wbicb  Mie- 

aat  order,  he  echoed  all  the  couuts  of  his  declaration.     Bts^  Seijt  fdr  tbe  'd^ 

evidence  upon  fondant,  objected  to  the  admission  of  the  etidence  bf  ffid^^M- 

anydaimooa.  hqI  ^^f^  on  twQ  gTounds.    1.  That  it  appeared,  Uialt  th^bUiH- 

Unediiatbe  ^  .     o  ^         '^f  .  '       J    ■     •     L 

Mcxxnd  parti-  'tiff  had  accepted  in  satisfaction  of  his  debt, '  a  bill,  th^  cMkmts 
^"'il^^ttd.  of  vWch  were  not  proved;  and,  2.  that  the  plaintiff, ^a'^iA'g'^Ri 
ed  iiithe  first  his  first  bill  of  particolars  specified  the  note  as  hisc&aly  ll(§fSlisbM}, 
conii^ptto***  ^^^  precluded  from  recovering  on  any  other  cause  of  d^tich; 
ddiver  under  for  that  though  llic  second  bill  of  particulars  would  cothpiieKbnd 
cicu^nrasgeae-  the  original  debt,  yet  as  that  had  not  been  delivered  iindfer^Wy 
"aiiiion'''*^  authority  of  the  Court,  •it  did  not  supcflrse<Je  tie  firtil.  ^  'tTpon 
*r  3&t  1  these  objections  Mansfield  C.  J.  nonsuited  the  plaintiff,  Vitk 
liberty  to  move  to  enter  a  verdict.  *' 

Accordingly,  Manley  Seijt  having  on  a  former  day  obtained 
a  rule  nisi. 

Best  Seijt.  now  shewed  cause  against  it.  He  argued  on  th^ 
inodnvenience  that  would  arise,  if  defendants,  after  having  pre- 
pared their  plea  and  their  defence,  to  meet  the  case  which  th^ 
plaintiff  pointed  out  to  ihem,  were  afterwards  to  be  surprised 
witii  a  new  bill  of  particulars  comprehending  many  more  grounds 
of  demand.  On  the  other  point,  he  compared  this  to  the  case? 
of  a  written  contract  for  building  a  house,  or  executing  any 
other  work,  where,  if  an  improper  stamp  renders  the  contracts 
inadmissible,  the  contractor's  obligation  cannot  be  shewn  by 
parol. 

Manhy 
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Manley,  contri.  In  that  case  the  obligation  is  created  by 
the  inadmissible  instrumenty  and  therefore  cannot  be  proved 
by  any  other  means.  Here  was  a  pre-existing  debt :  the  writ- 
ten instmment  was  a  subsequent  transaction.  In  a  recent  case, 
Stewart  v.  Mason,  B.  R.  tried  before  Lord  Ellenborough  C.  J. 
at  the  sittings  at  Westminster,  1  June  1808,  the  declaration 
eoDidsted  of  the  nsnal  counts  for  money.  A  bill  which  had  been 
giTen  in  payment,  was  produced,  for  the  purpose  of  shewing^ 
tiiat  it  was  on  an  insufficient  stamp,  in  order  that  the  original 
ddbt  migbt  be  set  up.  As  to  the  other  point,  if  the  second 
particidar  was  snfficiently  circumstantial  in  stating  the  nature 
of  tbe  cause  of  action,  since  the  defendant,  by  not  ol^ecting 
i^n  be  received  it,  bod  admitted  its  validity,  the  Court 
would  not  now  reject  it.  The  second  particular  mentioned  an. 
account  stated,  by  which  the  defendants  attention  would  be 
directed  to  answer  the  evidence  of  the  admission. 

The  Court  agreed  that  it  was  competent  to  give  parol  evi- 
dence of  the  original  debt*  If  the  plainlifl*  had  made  it  his 
principal  case  at  trial  to  prove  the  original  debt,  and  had  left 
flie  defendant  to  set  up  the  note  as  his  defence,  the  note,  being 
inadmissible,  would  have  been  no  answer  to  the  case ;  and  it 
most  be  immaterial,  in  which  shape  the  case  was  first  brought 
forward.  But  they  severely  animadverted  on  the  too  frequent 
practice  of  delivering  particulars  which  were  so  general,  as  to 
eonvey  no  further  information  to  the  parties  than  they  could 
gain  from  the  declaration  itself,  and  termed  it  a  contempt  of 
the  orders  of  the  Court,  and  a  means  of  bnrthening  the  parties 
with  an  increase  of  costs ;  and  considering  that  the  defend- 
ant was  not  bound  by  the  second  particular  to  prepare  his 
defence  against  any  demand  which  was  shut  out  of  the  first, 
they 

Discharged  the  rule. 


1808. 
Brown 
Watts. 
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,.  .■.'.-*  Mi  H''ii.K}jv  .•..•.iliir.>  v/oa  *'.fc'w  .um  aim  c 

'■  •^^'      *''I''     ■'•'.>     .\'',\    i\vv>'V  t   ^WvsCjii^Ws^  ,> 
In. recovery       Cfff£Pfl£JBD  Se^tt  m^V.^rf  Jft-Q^j^^.^ 

permitted  an     messuages.  The  recoy^y-.^nssjjffe^g^y^  ^^qt^gfijjlj^yjj^ 
iriiiteTon/f  aU  the  estates  of  iiA^^x]S^ii^,ol}^,X;^^^ 

SS"y*K'  ''^^'''     The  deed  to  ii»)s^.ffee,t^?Wt;,^R7t^e|^,f^^^^ 

of  the  minor,  words  '*  all  Other  the  mc^^uageis^,  l??4^^  )^i¥l?^?ftV5»,  ig»4o'^®^*^"' 

*^'Sr*^^^  "  taments,  whereof  or  whereto  the  3pi4  -^ini  ^?f?^/Tf?-?9§P^ 

and  omitted  to  '' to  any  estate  offre;^M,oi^.ijgJi,er^nj9^^ 

tto^^r^;  "  ^«''*  Certain  mepsuages,  w^p /yrlgi^^fi  JpWi^el,  o0e|i]j^^}ji^ 

cbe  vouchee  {q  that  deed  and  in  the  rejopiri^rf  n^Q^^,^bajt,l^^.f^  priy^ate^a^t^pf 

SS?iSe?  pwdiwent,  passed  m  ,17^,  fox.^^.^v^jp^^^^^ 

andtiiemet-        '  .,-.■-  *      .«        . 

tuages 


irt^   Uwjy  were  separated  fro©  the  •n«wyi»,,gp>^.pa^tj){^y^aag,|j^ 


ed  to  p.^  parcel,  although  Mr.  C<im»  w  .c^n^im  «^^^,epf,.^  ,  ,^.  j,  ,^^„ 
*[  Sod  J  j;'lie  Court  inquired  whether  his  affidavit  stated  that  ^■^•QlAQf 
was  still  alive,  and  tbat^Jiie  VftssejUe^  ip-fee-^lfif[t|vp^qipgww|ge8 
inquesUon,  and  that.M»e8ppr€apispi?,^ere„wt^fl^^(|(,JgJ5j^„^^ 
the  recovery ;  and  upon  being  satisfi^  99  to  ij^^f>,g^Vf^^  per- 
mitted the  amendment.    ,.,     ,  .       ■','.      t. ',„,',  „,hD 


July  4.  DoEy  on  Demise  of  Johnston^  v.  Phillips. 

No  memorial  npHfg  ^^s  an  ejectment,  broneht  to  recover  possession  of  two 

18  necessary  to  ■                                ^                 '           o                            r 

be  enrolled  of  messuages  in  Middlesex.     Upon  the  trial  before  Mansfield 
^^Jlted  l^con-  C.  J.  at  the  Sittings  after  last  Hilary  term^M  appeared  that  the 

tideration  of  lessor  of  the  plaintiff^  being  possessed  of  the  premises  for  the 

^1^''^'^  uneipired  residue  ofkteMI of d»7eMv'  fllMi#i<icLH^drv^ffil^ 

hMm^uT  ^^^'    her  trade  of  a  femHh,'  antfWidck/  diU[}>vtliel^<^M^» 

to  tbe^fttmor.  ittodnting  to  380/.  specified  in^ A «oheditte/:Jil*drjtWMqpertliMl^ 

^rfSriSiar^  Atibject  to  the  payment  ol'ttn  antt&lty  of  SliL^ii^ideittiiflmiOahecg 

dernffiimtirM  .  OAtforlife;  upbik IM  tm^-ip$ifvo»tiisn&mkBA^ 

itocUftiNKi^  re-enter.     No  memorial  of  this  deed  had  been  enrolled,  accord- 

'''"■'  fn^  lt>  the  dirfefefiens  <>f  If  <3; 3.  c.  26.    A  verdict  was  foond 

for 


'4        i 
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for  the  plaintiff^  with  liberty  for  the  defendant  ta  move  to  enter        IS08. 
a  nonsuit,  upon  the  ground  that  a  memorial  was  necessary.  '      ~ 

Accordingly  Vaughan  Seijt.  having  on  a  former  day  obtained    Johwston* 
a  mle  nisi^  was  now  called  upon  by  the  Court  to  support  his  rule.  v. 

He  endeavoured  to  dittnk^isti  tbtstfronf  the  cases  of  Crespigny    Phillips. 
T.  Ifitienoomf  4  Term  Rep,  790.  and  HuUon  v.  Lewis,  5  Term 
/.iS39."'i*lh  tl^erf*  jpitfportk  td'bel  m^aein  cMidideiiafion  of 
li^MV^^d'afibctibbiWitf^'iiMtJi^    in  cotisfideration      [  J357  ] 

ri^fitiirf6e^y;'^utft-fs'al!^aii^^^^^  Mitk  ^  money, 

4  k^l^-di^bU.  '^I'tlk 'thmi  kW ^Hf^Mlht^  c^tiddertilfion,  whii^ 
Wy^^^  ofher  <ja*es.     If  U 

li^i^^^  ah  aithu{ty;''itt  bMfcHr  to^  e^me^  wil^ 

ief,'  mifii  i^  gr^tM'hk  Mishfef^tMii  of'  ihMey  i^ly;  it 
,^biit<f  id  kir'  t^^lik  ^  (b  ev^db^  it;  hf  miiigUng  sdme  busi- 
tieiis^  c^  otb(^V\ matter;  wi'thft^coii^idbtatfobi^  This  case  is  not 
tliiiMg^sh8(blefr6fh'th^tor€  2  Term  Rep. 

^:^%Ui^  ihe  iot^AetM6i  wa§  a  4t/bi  of  460/,,  26/.  in  mo* 
'y^the  stock  aiid  l^e^t^  dn  a  farin;  ^nct  the  poasMsion  of  the 


^'^a-sUh'^tt^Ci.  To  brittg  att  tottnitj^  witbia  the  aet|  the 
J^iis(tfiir^ti6h'ihQ^beinOnej' cfoily;.  bflt'tfae^M)t  w^d  embraoea 
-^-^^  6'f'!fe«dtil6iit  evasion.  - 


Chambrb  J.  In  the  case  of  Crossky  i.  J^kftrightih^tf^n-^ 
sideration  wholly  consisted  of  money  and  goods ;  and  goods  most 
strongly  belong  to  the  class  of  annuities  that  requires  registrar 
lion.    This  is  quite  &  diffidfent  kind  of  transaction. 

Rule  discharged* 


.'      I 


^fh   Uuli  .-,'.: v..:..   IBAKNI8TBII  V.:Ft8HSR.  JiOy  d. 

Jpn^LLIAMS(^9ti^hwA^oni^fi«cm^r^9ij,  upon  the  autho.  ^[ilJlirJlSlLu 
^^ii  pLtfiif  ^Ola^  Y^  OiUienff  \6iu  6,  4*  obtained  a  rule  oist  onaaMui,aBd 

b«  amaaded,  by  .abgtitat^>g  Z'Z^'^ 


Ai^'icoitSy  instefidiof  409*  easts,    and  that  the    prothonotary  ^^'**'* 
Migkt  review  this  taxation  of  iac^eased  costs.    This  action  ja^Teftw 

hi        ,         .:  dictwhil  gene. 

rajdauMiget 
^Mit  iiBdtr4(M.  the  pitiotiirf bail  have  BO  more  coiU  than danages. 

was    •[  858  ] 
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1808.       was  tried  at  the  lost  Exeter  Assizes,  before  Thompson  B.    The 

"""^  first  coant  of  the  declaration  charged,  tliat  the  defendant  a»- 

'^         •  sanked  tlie  plaintiff^  and  with  a  certain  stick  struck  him  many 

Fisher,      blows^  whereby  he  became  sick,  Sec,  and  then  and  there  with 

the  said  stick  struck  a  certain  horse,  on  which  the  plaintiff  was 

ridingp  many  blows,    whereby  the  horse  was  greatly  injured. 

There  was  evidence  that  several  heavy  blows  were  given  to  the 

horse.    The  jury  found  a  general  verdict  for  the  plaintiff,  with 

&•  damages.    The  judge  did  not  certify  under  the  statute  of 

Eliz.  The  associate  indorsed  ihepostea  for  40^.  costs,  upon  which 

the  prothonotary  had  taxed  for  the  plaintiff  his  full  costs  of  the 

action. 

Lens  Serjt.,  now  shewed  cause.  He  urged  that  this  was  a 
distinct  independent  assault  on  the  horse ;  for  the  horse  was 
beaten  after  the  man  had  been  pulled  to  the  ground,  as  would 
appear  by  the  Judge's  repprt,  if  referred  to. 

The  Court  refused  permission  to  the  plaintiff  to  apply  for  the 
Judge's  report,  and  held  that  they  could  look  only  at  the  de* 
elaration ;  upon  which  it  did  not  appear  that  there  was  a  dis- 
tinct assault  upon  the  horse ;  the  assault  there  laid,  was  an  as- 
sault of  the  man  riding  upon  the  horse,  and  an  assault  of  the  horse. 
The  defendant  could  not  asisault  the  horse  while  the  man  was  on 
it,  without  assaulting  the  man.  It  therefore  must  be  taken  that 
the  whole,  being  ihcluded  in  one  count,  was  only  one  transaction* 
The  jury  ought  to  have  distinguished  by  their  verdict  whelber  the 
assault  w€re  committed  on  the  man  or  on  the  horse« 

Rule  absolute. 


■  \ 


■     '        ■■■■■' 


.{ 


[  350  ] 
j,/^6.  Snowden  r.  Davis. 

The  action  for   nPHIS  was  an  actiou  for  money  had  and  re<^iv^d,  9ti.  'Vpioti. 
JSdlffTto  the  trial  at  the  last  iiMtff;rgSprtti^AWl2e4^,*be^ 

jteovtt  iiack     tre  J.  it  appeared,  that  on  the  12th  bf  F^rMri/  ISW  i^Hrrit*  oT 
K^^^     »itfn;lga5  had  issued  bill  erf  Hfc  C6ttrt'b{E¥t\ih^m,'dimdt^ 

tained  tbnmgK  ..  i  .'      .,r.  i     i^    i^^fUirjii  f  y-.t  'nil  \t  ui 

under  colour  of  imieets,  by  an  excess  of  kutbcMfy,  tAihcii^  it  H^6ee/r^(i'^/Jr^-'^*^'^4  ^'^^^  ^^^ 

TOinakeit  a  defence  tu  an  ag^t  ^at  be  Jiasp^idov^rtbe  «iQ0a/,.lt  ^i!v«Qp^l94|At^5hli"V^ 
should  hare  been  paid  to  the  agent  expressly  for  the  use  uf  the  pCVson  to  whom  deltas  so  paid  it  OTer. 

A  sheriff  issued  *  warrant  •niaesne^^lboceiipsto  dlsirtrin  the  gtiodsbf  A.' ;  thl)ii6|(mieva*lUll^  db^ 
upon  the  goods  ofB,/,  and  paid  it  over.    Held  that  inoufy  bad  and  received  will  lie  against  the  bailiff. 

to 
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to  the  sheriff  of  Berks,  reqairing  him  to  distrain  the  inhabitants «      1&08. 
of  the  Borough  of  New  Windsor  by  their  lands  and  chattels,    ^ 
and  10  answer  ibe  issues  of  soch  lands^  so  that  the^  should  up-  ^^ 

pear  to  render  an  account  is  in.  the  annexed  schedule  men-      Davis. 
tioned*    The  schedule  referred  to  was  in  subslance,  '^  Upon 
the  inhabitants  of  the  borough  of  New  Wiudsor,  for  the  defi- 
eienoy.  of  George  Dixon  and  John  Snow,  collectors  in  the  said 
borough,  the  several  sums  of  71.  8s.  2d.  and  741.  2s J'    By  vir^ 
tneof  this  writ,  liie  sheriff  issued  a  warrant  to  the  defendant, 
commanding  him  to  distrain  tho  inbakitants  of  New  fVindsor  for 
the  insafiicioncy  of  jDi:roM  and  Sfww^  the  sums  of  7/.  Ss.  2d.  aud 
74/.  2s.    The  defendant,  under  colour  of  the  warrant,  demand- 
ed'of  the  plaintiff,  who  was  an  inhabitant  of  the  borough  ofiiezp 
Windsor,  the  two  several  sums  of  7/.  8s.  2d.  and  74/.  2s. :  the 
plaintiff  at  first  refused  to  pay  the  money,  but  upon  a  subse- 
quent demand  made,  he  paid  it,  upon  which  the  defendant 
-    gave  him  a  receipt  for  so  much  money  by  him  distrained  under 
his  majesty's  writ  for  that  purpose  issued  against  the  inhabitants 
.  of  New  Windsor.    On  the  12th  of  February  1806  another  writ 
otidisiringas  issued  to  the  sheriff  of  Berks,  commanding  him. to 
distrain  the  several  persons^  collectors,  in  the  schedule  thereto 
muDOked  named,  by  all  their  lands  and  chattels,  and  to  answer 
the  issnes  of  such  lands,  so  that  they  should  appear  to  render  an 
account  as. in  the  said  schedule  mentioned.    The  schedule  was, 
'^  UfNni  the  borough  of  New  Windsor,  G.  Divon  and  J.  Snow    [  960  ] 
collectors^  the  sum  of  132/.  149.  7d"    Upon  this  writ  the  she- 
riff issued  his  warrant  to  the  defendant,  to  distrain  upon  Snow 
and  Dixon,  the  collectors  there,  the  sum  of  132/.  145.  7d.,  upon 
which*  warrant  the  defendant  demanded  of  the  plaintiff  that  sum, 
and  also  the  sum  of  6/.  12s.  5d.  for  issues.    The  plaintiff  at  first 
refused  to  pay  him,  but  the  defendant  took  possession  of  his 
^oods;  upon  which  the  plaintiff  paid  him  both   sums,  and  the 
defendant  gave  him  a  receipt  for  the  money,  as  received  under 
Ilia  nuyesty's  writ  of  distringas  for  arrears  of  taxes,  and  one  shil- 
ling*  in  the  pqund  issues,  viz.  distringas  1321. 14s.  7d.,  issues 
^^^Mi(*  Sfd^ .  ;Tbe  49£bndant  piroved,  that  before  the  time  of 
l^fifigifig.t^fu^tiiKQ^,.  the  suifis  ^eyied  by  colour  of  the  first  writ 
4)A4i^fS^  J?9^  PT^^'^y  ^^^^r to  the  sheriff,  and  by  the  sheriff 
into  the  exchequer,  and  that  the  sheriff  had  received  his  quietus. 
He  also  proved, that  the  sum9  levied  under  colour  of  the  last 
"Wriibad  been  paid  over  by  himself  to  the  under-sheriff  before 
the  action  bnought.     Chambrei.  directed  the  jury,  that,  the 

plaintiff 
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the  verdict  might  be  set  aside,  and  a  DonsaitMtprdd()'34|^(fKtd» 
gf^mH  that  f  aa  IAb  iMilcqff  hacjrjhrea  iiald  nn^ibjr  ttie  .faHa&BT^Wi  his 
pifnicipalfc;  tba.fielion^foff^iiioiief  iMtil  (ato^^^voooiYed  itmld  jibfcibs 
•itppoliteA^fipaikvit; ib)»  baUiff?  .•■(.. i  ..• '«»  h^.-rf  r...-.!  ../  -..:  urff  j  ^ih 

ya0Miist/lhitjVol^»ir:]Chid  my^tnHm  ^tttmehoi  ^  ea^Bn^  tMlml^ 

.Mfth0iteed^>£v^^flteiIbaUif(:hm^riMoljy.d^  idfi  Us 

iiia<horityu» ( f Up»a  the  i fifsh i mrit htfaei; alwaaff JdiA <giwctt  hnilJHi 

iiailhoritfifaitriefceiiftebmljfjtttf  isioql^/(f£qlfi[ti]i^ftbi^ifM9i||id>'iifti 

tiM{landsir  ifiid>lh#lMdHffilen^^  aniQilitho£l81/i<)A^PI«te 

^tii&  secoitf  fvrit ;lh^^rilttriff  ts)ito^  pUmtik- 

ftMxt)  'nipQii'3  ^tto*"  f  6UeUor9,\^aidk  lidi  >TtoyHS::^tbdl9 

tpibdish  b£!itB^ibfa^iisU8,fliif  Ali  baOlT^itvboebeiti^c'aiitlHJrMrtl 

^idsea»r!l]iiB'gi[lodri}aff  i^rftakcr/iMttflioHsdsl'oC  ^(]ceasb0<MIJie 

liable  because  he  has  paid  over  the  proceeds  to  his  pflkap^» 

thiplaiiilkiff  irotild  be  without  remedy ;  for  no  action  conld  lie  in 

4bitf  caae.^gatiistDi^  sfaeriffi'  pmket.:Sifke$^f7iTmi^^iqiitB19. 

where  it  was  held  that  to  mak^  the  principal  liable,  it  ifi0(tf^ 

eessaxj.tO'  proipe  i  wanraiil)froiii  tke  sheriff  to  tfidifoaiKft  f^iOtto* 

rinng:  ibe  act  complained  •  of;    [Ltmreticel.  itatiarpDaiA|f^j^- 

aerved  tial' it  bftd  be^n  otherwiae  detesmioedyiii/Aer  eitocriief 

tkiuttdenoA  w^  B&ker^  3  fFtM  300^;  - w^re itfi^af  kiMjI A^ldCia 

.^sheriff fltakdocwirrant to  his bdiiff4d  tak^mblK^ffOd^ j«£lftip)8iid 

w Wtakerithe^oods  offiti^  att ag^lkiiiitireUai^^agrlinslAtrflmift] 

\  C9&   ;     y.JBb:-wtoM'be*d(^]^rivedof.tbis(ffeiiialy^](l1fci^^ 

iHiipisheHff  having  paid  ev^  fthe»^^iitQi)Dp]^fa|toryidH<fcdtQqA«r>)Wfte 

(>fberiff«iitojmai'btiiegaidedra9flni agent)  tiAd.tbiiUbflioijbiMiMod 

foriMmy  bad  rebQiveiJ{^,!E^sil(¥coim|pnl•M^pa|lt|tab  jBiit 

.  mither>iii  ikB?.tM€'ii{i^StM^  rii£mi9ifiA  AMt«|8^^4iiiiiiD 

that  jQfti?0it(i  ii»|I7ilAf«rMtf,  <2  Jbfc38fl!!/&Hl2tA^  ^UnstiB  llialdpf 

iartmmayniABiinifi  4(aV^/£<^i^<ioifratdtlife»e|p^iite|^diH4e 

ddmoiigkAii^Mn^piibA^mrit  lohi^V^j^eM  GtA/fiiMlmlitili^ 

1 4iiofe  cases^  cantioosly  kept  clear  of  all  payments  to  third  per* 

sons. 


IN  THB  FoRTY-KioiiTH  Ybah  OI^  6E0AG£  111.  S6t 

SODS,  wcept  Ibbtei'vrfiMi  at«>  iflftde  tor  }sAomi ^^U^ in  wMck       1^^- 

F&hilp^ibkhal^tOMl*^&id^^  afla  bOMOf^thH  Id^Qltufa^f  %      Ba  vis. 

dieriff^£dti|$ftiilinbK^  ada^> ^keA^^ATCunrnHn^^  ^  ^ber ftM 
rtemnAHpnme  irtelhei^aeriMlitiff  bad  ]^;ii  vi/lafibM^,  dr 
otherwise.  And  the  plaintiff  had  not  led  thetbfldlMhihlk^lmiy 
enM^by^Moaiktifyfijb^  Until 

fVtBibmi,  liT i|iip{MVt bf l|!r nrie;  dd^nitt^d tbit Ib^d^iMkuit 
recmarefi' alt  ftie' motie^  fii  itlMi  ftrtt  tnstttiloe  ^thiMit  atoyi^Mtho- 
rity  ;  but  as  be  had  paid  over  both  sbriM  lb  hili  priticipAl,  tii>0(i(be- 
fiff»  by  rectivingthteiiiiofley,  kad  reob|pdaedr)ridkW'h^ 
ttfr^baA  {impose^  and  wher«i|ui  agent  half Ipaid lover  tteuMOfi^ 
16  bis  piUctJAil;  iCia  dbaiV  ^ibccnrding  t&dll  ithe^^diseb^Kiat/JIbis 
mcftad  oaiQiOl!  M  itamkainbd  ^fl^^  ^botlnnijeiie 

iMrdiq^fagttltirt  th^piindpat* '  H^  debifed  <be  distiiictita  WkMi 

lifetfls  5nKbtdriMajis^Ufi».6^^  ¥iiiBikitf^ 'faad^ m^te  no  sudi 
^dtsttnqtioid '  '■  KTbd  ^case  «rf1  Qfiekmay ,Xi  Hani  preeteetgr  ooinnided 
4v  budinsstano^  ^h'tttu  '  lii  Vbth,  %bcf .  pbiatiff'  4i^d  at  iist 
vfefUsedp  to  paj^)  and-  had  Jiftcvwards  p^  ttndar  the  terrors  ef  a 

.ipqialiya  ^'fv  •>?    ;"':'^~  -  r  nil  t-,..>  ^>r.'/r|  ?..•■?  ■» '  -••■)...■  •••'.. 

BIM^^nMnrC.  Jv  on  tbii  dky  idhekeia&jmigmeBivUhe 

^dSiie Xkbis'bf  dlie  biae  ave  short  aiid  fevj  A  writ  uf  distnn^s 
4saii^idQ^nf  tie  ircheqaer^to  the  sheriff  of  Beri^i^taldvj^isBaes 
t^if'tbe  i»tobit«t0«f  Nnv  Windsor  The  sheHff  n«ufa  bSa  'mr- 
eriht/3<fhllMriigtheiwordii  ^{fb^diiMk^  Mb^  aathori^iDg^Ae 
htefabia^^^hit^aaifl;  Hd  1^  tfaebe  iksu^;  Vh&disltrmgtisdid 
[ah^fMtfithiaiih^fiffiibi^^iil  the  sheriff  order  hit  hailiff;i  to  My 
i<th6^at)0^inmi»o£7&«f^8iliaDd74«.!l».  fFhe  baOiffOiveirfyhs  [368] 
^AiQMftp^tbdistfiliii^hia^  goodsifbr  Ihesd  twp  sntas;  'IBorfaTfllrt 

^fAi,  diriglttfj<|a{dMn4iii^)'^ The  rpldbtiff;' finder  JIbe  tfimmvRt^ 
niiiifU^sg^^ifs^ifML  IhesevBiitbsi  ^Pho%aitiff«pay8^lite  monejfrw^r 
l<tol4U«  nheiM^  iAtiiSh^jaeAA  (b  ,kbe  -^Bttti^dehs^aUcnit  teiit>. 
^)iiiBl9stfai|t<»s^liihfli1ieeir^4^^veriVaih  abtfaAifbr^eMy^Iikd 
^qutdiieadiT^a  «dbe9  i^l'^^lh^^Vgihui  thethUUfyivai^'tkiiilSfcwte- 
-T»q  biidl  0)  8Jn3m{««]  lis  to  ir.olo  jq')il  /f?norttrfii  ,r?8B5  9|nritd 


ass 
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Showoen 
Davis. 


1808*  pared  to  the  case  of  an  agent,  and  the  aathorities  are  cited,  of 
Sadler  v.  Evans,  Campbell  v.  Half,  1  Cowp.  204.,  Bttller  v. 
Harrison,  2  Cowp,  565.,  and  several  others.  In  the  case  of 
Sadler  v.  Evans,  the  money  was  paid  to  the  agent,  of  Lady 
Windsor  for  Lady  Windsor's  use :  in  that  of  Buller  v.  Harrison, 
the  money  was  paid  to  the  broker,  expressly  for  the  benefit  of 
the  assured.  In  Pond  ▼.  Underwood,  the  money  was  paid  for 
the  use  of  the  administrator.  Can  it  in  iliis  case  be  said  with 
any  propriety,  that  the  money  was  paid  to  the  bailiff  for  the 
purpose  of  paying  it  to  tbesfaeriff,  or  to  the  intent  that  the  she- 
riff might  pay  it  into  the  exchequer  ? .  The  plaintiff  pays  it  under 
the  terror  of  process,  to  redeem  his  goods,  not  with  an  intent 
that  it  should  be  delivered  over  to  any  ooe  in  particular.  To 
make  the  argument  the  more  curious,  if  it  )iad  happened  that 
the  plaintiff  had  looked  at  the  warrant,  he  could  not  have  paid 
the  money  with  ^  view  that  it  should  be  paid  over  to  the  sheriff; 
for  he  would  there  have  seen  an  authority  to^levy  4/.  Is.  6d.  only* 
He  dearly  then  paid  the  money  under  the  terror  <tf  a  distress. 
With  respect  to  the  other  writ,  the  circumstance  are  the  same. 
Under  the  like  terrors  of  a  distress^  he  pays  the  second  sum. 
The  warrant  was,  to  lervy  upon  the  goods  erf*  the  collectors^  not 
upon  those  of  the  inhabitants  of  New  Windsor.  The  plaintiff 
pays  that  sum  also  to  the  bailiff,  the  bailiff  having  no  authority 
[  364  ]  whatsoever  to  receive  it.  The  action  for  money  had  and  re- 
ceived very  well  lies  under  the  circumstances  of  this  oase,  which 
in  no  respect  resembles  the  cases  cited^  and  the  rule. fora non- 
suit must  therefore  be 

Discharged^ 
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1808. 


Crosby  v.  Pbrgy.  /u^  e. 

ASSUMPSIT  for  not  completiiig  aporchafle  of  the  lease  if. upon  fair, 
•    and  fixtures  of  a  public  bouse.    Upon  the  trial  before  gent  inqnuy 
Mansfield  C.J.  at  GuildhalU  at  the  sittings  after  last  Hilary  ^ithoutei^ 
term,  the  plaintifi;  being  required  to  establish  his  title  to  the  ing  witness  b 
lease  bargained  for,  duly  proved  the  execution  of  the  original  fo^^Lidi^Hdence 
lease,  and  two  mesne  assignments^    Two  intermediate  assign-  ofjiisiumd- 
meots  were  attested  by  Georgt  Baruett :  the  possession  of  the  mJUbfe  to 
premises  had  accompanied  the  lease  and  the  several  assignments,  f  ^J^^^^  ^ 
firom.  the  commencement  of  the  term  to  the  time  of  the  trial,      ifoninquiiy 
The  pbinUrs  attorney  swore  he  had  made  inquiry  for  George  ^[t^^^« 
Bamett  at  his  usual  place  of  abode,  and  could  not  find  him,  but  pears  that  be 
that  be  had  been  informed,  as  well  there,  as  by  his  father,  in  to*avoid  Lis 
answer  to  his  inquiry  for  the  son,  that  he  had  absconded  to  avoid  c^^i^^rs,  the 

^       "^  secondary  en- 

his  creditors,  and  was  not  to  be  found.    Upon  this  evidence  denceisadmis- 
Mttwfield  C.  J.  permitted  the  hand-writtng  of  the  witness  to  be  "^^,  ^^ 
pt^vad^  .and  a  verdict  was  found  fov.the  plaintifi*.  circDmstanoet 

i^Be^  Seijt.  had  in  thekst  term  obtained  a  rule  ntn  for  setting  of'theffenube* 
a^de  die  verdict  and  entering  a  nonsuit,  on  the  ground  that  the  ^^^|^ 
aftseece  of  the  witness  had  not  been  ^sufficiently  accounted  for,  may  renders 
tOi  render  this  secondary  evidence  admissible.  roffidravSian 

^    Shepherd  Seijt.,  on  a  former  day  in  this  term  shewed  cause  wonidbere- 
egainst  ibis  rule.    He  observed  that  in  the  case  of  Cunliffe  v.  ^nmms^^ 
SeftoUf  2  East,  183.  slighter  evidence  of  search  for  the  attesting  ^^p^'^^^- 
witness  had  been  held  sufficient.    He  also  relied  on  this,  that  that  the  attest- 
in  the  present  case  uo  suspicious  circumstances  existed.    Such  ^^^^^^^ 
Would   induce  the  Court  to  insist  more  strictly  on  all  possible  ate  assignment 
search  being  made  for  a  witness.  ab«»nded*** 

Best,  contra.    This  evidence  would  have  beea  sufficient  to  from  his  credit- 
support  an  application  to  postpone  the  trial,  but  was  not  sufficient  safficient  to  let 
to  let  in  the  secondary  evidence.    A  subscribing  witness  can  ^^^^^^'^ 
never  be  dispensed  with,  unless  it  clearly  appears  that  it  is  im-  the  possession 
[M>ssible  he  can  be  had.    The  cases  of  Barnes  v.  Trompowski/,  ™j^t1J^^ 
7  Term  Rep.  26(>.,  and  Prince  v.  Blackburn^  2  East,  250.  prove,  sequent  assign- 
that  the  old  rule  is  not  at  all  relaxed ;  and  the  case  of  Cunliffe  sjur  being  out 
V.  Sefton  is  distinguishable  from  this  ;  for  there  the  Court  seemed  ^'ip '^,^' , 
to  think  that  there  was  no  probability  that  the  attesting  witness      ^  -' 

could 


a({&  '        ^ID&BBS  iNi  saiNITT  VERM 

l%OiBi       coiiM  ht  fdtnd  by  -aiff  Hsoatjmtftium^xlf  4ber  A^eli.  >  >Hei^  tk 
^  phuoClff  knew  the  witnetsi  aad^  bis  asQfllaboitei:)  ^fiitiiabubMe 

^  iras'biily  temporary,    Hte  8tiibarrQM«WGtat^i|ii%ht*tt<ib 

Pxwe^.     forever  o  te»>in%lit  mUMi^  bill  rcirtaii/S^taEA^'tiMltipitty  lil9ileMi» 
^^^  «      o^beIDi{(ht<M>tdjK)a0di0(it|lbUAC^edil<»0^w^ 

an  insolveDt  act.  ♦^^^  Jil;jiiai  e-jr- 

^  :  :>^  -        i  -^  Cur. adv.  vuli. 

Mansfield  C.J.  oDthis  day  delivered  the  opinioD  of  the 
Court. 

After  ad  verting  to  the feeta^  rfihe  eaac-  Upon  the  anthority 
of  late  cases  it  seems  that  there  was  snfficient  room  to  recei?e 
[  366  ]  this  evidence.  It  is  very  difficult  to  lay  down  as  a  general  role 
what  shall  be  deemed  a  sufiScient  iill|iiiry  for  an  attesting  wit- 
nessy  before  proof  of  >hishand<' writing  shall  be  let  in.  But  iB 
this  case  the  proof  of  the  assignment  was  mere  matter  of  form; 
the  a^signineht  was  litUebett^lSiainwadte paper;  fbrtlie  pbdntiir 
was  In  pbs6ed9i<m  oflbri  ptretriises^  'aoid  ilo  idm^^was  thrown  on 
his  title  at  the  trlftl.  JPr^m  the  ttiitinr«ref  tft^fclttriD^,  it  wti 
yery  iniprolkble  tUaCUe^  ttttestiiftg  ^tadsn;'  if  tt#l^d  1»Mi  pr^ 
Antei;  iretOQ  hECt^  knoim'aiijr  thing* 'of  tb^lMndiie^M.  Bit 
ftb^defikdkfiK'j^^ts  iVihymA  fl&^V'^ifdSff  t6'^H>VI»  'hb  l^tHh^ 
and  he'iieefe^blfOtff  lb  Ita^  atteiilmg  iv^ei^^.'  •  4%  4bM  mk 
^^I  o^6tdr'tb  W  irtiat  mofef  becmild  do;'iihldBtfV(y^iN^rte 
]^tibli«ly  f(^  (hfi  in^r  ailtf  if^'he  hftd  ddtf ^  -  *m^,  * Atf  ^jytotfl^a 
toigbt  be^rafft^d/  Srhatwte  a  dtfAdent  edVM^MttrMt.  ^''TM^Mlh 
n^problibly  evaded  airejfes;  atid  periiap^  lllrd<«$llUii^ftf4  Hi 
nktne.  fn  all  case^  it  mu^t  appear  to  the  Coart  thal^  th^Me  vm 
a  fair/  seridtts,  atid  diligent  inquiry,  and  no  efaaioo;  tttiMmufi 
to  Ibeep  the  wMheM  out  of  the  way.  And  itpeii  that  ^gfitiaikl  tbe 
eVidt^c^in  likis'c^ewas  pi^perly  admitfcfd.  '^'Theln^lMfibetfi 
ntuidh  rdaxc^d  in  thii  particular  within  the  pieH^d  'iX  tef  |WtMlibe* 
TheitctiBii6&  commerce  of  thie  countiy,  tod  th^  iiii&blNi^lht 
persons  who  ievery  year  go  out  of  it/  ftnit  wyridttlreJKfiWtdBtoiiit 
to  adnin^  BOifoadary  evidence  id  the  )6a&b  of  wftitesM»  b«ilig 
abroad  :  the  disptosation  w^  tie!st  e3^t6ttddd4tf't]&d'<))ii^tlP#}l^ 

nessM'  wfco  ^r^e  not  to  be  found  i  &d' &te66rdti^it6U«lttt 

.■  i.c.noy  R  TJ»lns  or  \?u\  *»!' 

(dO  At  IW  tttal  «R«  defendant'      '  Mv^W^l^tfb  0JL9)^4Hpb^Vthe 

afeilij{at|ieitt:)  alone  wiis^4UiRcftnt^  CO'  iftbe^iilaintiff  tmistiipni^  hit  tkk 
€MbbllilirhistitW,«ad>CR0edth«ca8e  ^;throB|[|]  aUithotttsnitf'aiugpaMnt 

decision 
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decbion  of  Cunliffe  r.  Sefton^  the  present  comes  within  the  rale.        i308. 
The  balance  of  conyenience  is  in  favour  ef  this  extension :  •more      ^ 
inconvenience  results  from  exdadingthe  secondary  evidence  ^^ 

than  from  admitting  it..  /While  thoi  plaintiff,  lor  instance,  was      Perct. 
waiting  for  the  re-appearance  of  4hi4  /pesson,  aU  his  other  wit-    *[  ^  J 
nesses  might  die.  ^  ,-.  ,  .*;..>   n  u 

..V  .'^xi )  Rale  discharged. 

'    rioniMiiX -jfj    J.«'>'i  ».  i;*:I.  /oil   ^.nij  no     4* .  i    i  •  il    >>'  Ir 
''■iM'^      iPMiii  .^liil  iij  M'.iiit  .'liif  III  I'll     ; 

Do x»  on  the  Demise  of  Hxif  kt  Lbioestbr  Esq^  and  Ana         ^*^  ^ 
■  '*i  his  Wife,  and  Otfanrsy  ty.  Biggs. 

^m9  ws  nn  f^jeiQtmont, ini^  befonf  Muntfyld  JP^JF.  at  Wnt^  ^^hJ^ 

«M4M(fr,. at tl^ first. Sittings. in  t)^^  t^nn«    The  title  of  ih^  ^jynn 
lesson, oj^th^.^inliff  arose: iiindfir' a,  4^se  lof  the^ yn^mi^s  ijoi  ^^f^JJJf* 
Jtfoor^anfl^;Sy^'jMf^an4  th^  tfus):  i^^ft^,  ifce^^^r  baid.aiidd«^ 

oefpe  qft,the^^t«^toif>. wife,  .to. p^y. unto,  ft^iel^  pieimit bis nief^  hS^itS 
A»ft^^i^'Jf^c^^i)iu^,rf^J^^^     frer  l^"^. . ; :^  Coifi  aftiw  J^^i'^JIuSr 
the  dairiKei  imaoried  Jfe*  Lmester,  ^  separate^  fro^  him  plwr  to  o^'^io- 
lag ^^ilj^etimAPf the  testator's  widow ^  nc^deed  of  ^et|l^mwl^  Suraed tohw 
made  ffippo^  the  f^paratiea  waa  pr#dpce4ft  ^t  ^  wiUveas  f^wi^  bjderbeaitw 
thalh^i^ud  f^fftKod  ttiftrenteoftto  premises  for  Mr«,Jt^^  SSSSirS!^ 

and  i^ai^^thpni^^c  toi^.;  be  had:  nevfc.  received  them;  %Mr,i  pfcfamedton- 
Leicmkirii  4vr(f e  leceipts  were  prodqced,  in  which  tbe.  aame.nn^,  ^ackoim. 
i^^m^W^Ms^d  .bis\  h^vi^g  received  the  rents  for  tb^  osj^  p£  '^^  ^  ^ 
Vm*l^frei!9f^^r<i  SA^hp^d Serjtf,  for  the  defendant  co^l^edit  )>n»bi^w 
th^MlMiPv^f^»>/f<)ffi<^imt  gronnd  to  presume  tb^t  Mlrs^  Jiif^V^  ^*^^* 
Mt«flfyHi4#f  JTPlttt'bj:  the  autbori^y  of  bar  b¥sl}^.  Mrit^ 
%  tei|»nflHifip4er  biW J)eii|g.tberefore  proved^  jit  nfual^.bf.g^^ 

ttial^b^ito4ffll^Wt^  <MfP4^n^^   ^  q'jJ^  of  wbii^  >»P  ??f^ 
deoe^  ^iw^ff^i^dt.;  MqnsjMd  C.  J.  reserved  ihepo^ot,  w4.?!n'^ 

je©frt|>eri8*^,a5M^!?4iftt.|fastfoua4for}^  ii   •:Je 

Aci^4iD^ii§yifflAw4i  tf^vipg  qn  a  former  4«y  obtoijiedji 
rale  nisi  to  enter  a  nonsuit^ 

Jlf#fi/gr)SeBib  riKWf4/W»8c»  "RW  tbe  ai>tho|:ity  of  TV^c^  .v.      [  868  ] 
I>uii^*^\PiAn.aii(^Si4  G.  CfQ.  J«c.  6l7v  wherein nm reso^ised» 
tiuftt  i£d  temqitir^AiteninoiibayjBg  notieoiof /tbeicovertom^^^liayitft 
tbe^wii^'istfkeigManria^  t%eTBtits  lesenmd^cHis^kasedbidlBti^ 
the  wife  while  sole,  he  shall  pay  them  ag^n\ii  theirasbaad^//  lo 

Mansfip.ld 


a68  CASES  IN  TBINITY  TERM,  &c. 

1808.  Mansfield  C.J.    There  coald  be  no  doabt  bat  that  in  this 

" — ~      case  the  husband  had  given  his  wife  a  general  aathority  to  de- 

Leicbster  ™^^  ^^  premises,  and  receiye  the  rents.    He  never  himself 

V.  received  theriT;  she  bMi  s^arittbd  fronv^im  man^ears.    Cer- 

Bioes.      tainly,  if  the  plaintiff  had  insisted  on  it  at  the  trial,  [  shoold 

have  been  obliged  to  leave  it  to  the  consideration  of  the  jaiy, 

whether  the  husband  liad  giveti  snch  kii  aathority,  bat  they 

coald  not  have  hesitated  a  moment  to  presame  it.    Every  one 

who  heard  the  evidence  plainly  understood  it. 

Role  absolute  for  a  nonsuit. 


>  V  '    »         .     •     » 
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Michaelmas  Teriiiy 


In  the  Forty-nintb  Year  of  the  Reign  of  Gborgb  IIL 


Saundbrs  t;.  Wright.  u^  7. 

QHEPHERD  Scrjt.  had  in  Easter  term  last  obtained  on  the  ^^  •"  •**• 

behalf  of  the  assignees  of  the  defendant^  a  bankmpt,  who  ed  upon  land 

in  1806  had   granted  to  the  plaintiff  an  annuity  of  800/.  a-year,  "P'^JJ^**"^ 
secured  npon  freehold  honses  in  jtldgate,  supposed  to  be  of  gretter  annual 

equal  or  greater  annual  valne»  a  rule  nisi,  to  set  aside^  for  want  die°Court  wUl 

of  a  memorial^  the  warrant  of  attorney  which  had  been  given  as  "^  **>^c*  ^f^ 

a  collateral  security.    He  moved  this  upon  an  aflSdavit  which  ofthe^aioeof 

stated,  that  the  deponent  had  in  1803  toW  to  the  defendant  the  ti»ei«J5d,*waf- 

*  rantofattomej 

premises,  which  were  freehold,  for  2500/.,  and  that  50/.  had  given  u  a  col- 
oet  been  since  expended  in  improving  •  the  property.    Three  ^,'^li 
surveyors  also  made  affidavits,  assertins:  that  the  annual  value  «  memorial, 

an  issue,  to  try 
whether  the  land  be  of  less  annnal  value,  and  will  not  try  that  matter  upon  affidaYilB. 
Especiallv  if  there  be  conflicting  evidence  of  the  value  of  the  lands. 

of    •[  870  3 
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1808.       of  the  premises  did  not  exceed  230/.  The  deed  of  grant  recited 

^  that  since  the  purchase  for  2500/.  considerable  snms  had  been 

Saunders  j   j  .    .  .      ^i  .  '•'    ' 

^  expended  in  improving  the  premises.  ■   ■■■  ^ 

Wright.         Lens,  Vaughun,  and  -Pell,  Saqts.*  in  ItViati^  tMii  lail  4|ev«d 
caose  against  this  role,  upon  an  affidavit  that  die  ^pKealiop  to 
the  plaintiff  to  purchase  the  annuity,  had  originatad  w^,  1^ 
defendant,  whp  spqa^aaaooily  repreaenlad  the  prenriaes  le  W 
of  the  yearly  value  ci  4001.  at  least,  and  that  being  requkei  to 
give  some  proof  of  their  value,  he  produoed  the  certificale  of  m 
surveyor  named  Burton,  **  tfiat  the  premises  would  readily  let 
for  330/.,  and  that  he  saw  iio  objection  to  asking  40(tf.  for 
them,"  and  upon  tins  dooasMnt  the  plaintiff  agreed  for  the 
purchase  of  the  annuity,  and  considering  a  meoMMial  as  anneees- 
sary,  omitted  to  enrol  any.     JBaytoa  and  another  surveyor  also 
made  affidavits,  in  which  they  estimated  the  amiaal  value  of  the 
premises  at  320/.  and  330/.    The  counsel  for  the  plaintiff  eott- 
tended  thiA  as  the  defendant  had  himself  vohnlsirflj  appBel^ 
the  purchase  of  the  annuity,  and  had  represented  the  prsadaes  to 
be  of  superior  value,  he  could  not  now  be  permitlei  to  take 
advantage  of  his  own  deception,  if  he  had  ptootised  aHyi  attd  to 
defeat  his  grant  becautie  the  premises  were  len  ndoahle  ttaa  he 
had  represented ;  and  the  assignees  couM  not  Ita&d  in  a  betlrir 
situation  than  the  bankrupt  himself.    But  where  there  waiMK 
flicting  evidence  of  the  value,  and  no  intention  of  Aratad  or  mit^ 
sion  appeared  on  the  part  of  the  grantee,  who  probabff  dUd-Mt 
dare  to  enrol  a  memorial,  because  he  might  well  think  it  waoM 
be  an  admission  that  this  was  a  personal  annuity,  irtdeh  it 
never  intended  to  be :  in  such  a  case  the  Ccmrt  wwuM  no! 
cide  the  question  upon  affidavits,  but  woald  direct  an  itSM  to 
try  the  value. 

[  871  3        Skipktrd,  Wittumi,  and  Bm,  Serfts.  tomtfi,  ktMM  m^itm 
aamllnesa  of  the  price  for  which  the  premises  were  soil  tt  MH^ 
as  a  proof  that  they  ecmU  not  be  worth  MM.  a  yomr  f#i 
Verhaps  the  Court  would  not  interfere  eai  aceoant  of  o^ 
difference  in  the  ^pihion  of  the  sorveyors^  hot  ttMr^pseite^  ftti 
been  estimated  at  70/.  pir  awama  mons  thai 
the  balaiice  of  testimooy  wms^  Ibay  said,  ataagijfr 
soffideocy  of  the  prenbea.  ;.^  vi!4 

TAo  Gsori  disaetad  an  isiao^  in  wftiehr  thw 
oMNdty  sboaM  ha  plaintiff,  apa»Ae  faosthn 
aMses  at  the  time  of  granting  the  annnilj  wmro  «f 
greater  annaal  value  than  800/.  aryear ;  the  mrio  in  the 

tl«la 
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time  to  be  enlargbd  ihitil  the  next  term,  with  a  stay  of  pre-  180S. 

ceedib^.       '  e 

Tbe  plaiDtiff  in  tlie  .^sae,  itpmi  tfaie-trfal,  at  the  Sittings  after  \/ 

'TK0/^iff1iAf,  dt  Gutldhtin^hifote]^^      C.  J.  obtained  Wright. 
'i^^^tf^V^'SstaiihiShig-'i^^                     of  the  premises,  upon 

tfii:   >w'   i/y^•  -   V':.u,j.  -<.    ..::  3r^*ta^.£.  it  :r   ^-            -   *  :    ..  [  372  ] 

MMA^fJiY  SeijU  kad  i»  tbe  l0Bt  lew  ebtaimd  rules  iiui  thai  ^/^"^^j^^^^ 

^"TwikB  judgmenti*  Mgiied  ia  Hiete  eases  auder  warrants  of  at-  consiHeration 

MhHogp  iMght  W  set  asiiie^  andibirt  the  deeds  and  secnrities  f„^^^^^'^ 

fftfMkbpliiei  defeadailt  lo  secure  two  several  aonnities  of  65/.  bjboiKi.    The 

ajjcitifli/ailiMgtri  be  delivered  up  to  be  oanqelted,  or  that  Cook^  ^to^eHver* 

Ihffrgranteef  oftbevkriperaiiiiiiity,  wgbt  deliver  ap  tQ  be  can-  upthebwid 

Qitte4i:a/ joint' bead  of  4e  deCmdani  and  the  plaintiff  Chetk^  the  consideni. 

^kbtedrbeen «iven  to  him*  conditioned  for  tbe  payment  of  ll^^^f^'d^^ib- 

fiOOlt'bndfintorest.  '  Tbe  eircumstnnces  of  the  traasaotion  were  ed, 

>:  ^tbn- defendsmt  being  desiroas  instantly  to  raise  money  a  keeping'back 

^n'SnuHy,  the  plaintiff  CAecA  found  a  client.  Cooky  who  ofpartoftiie 

iniwmieisiiOOA,  as  tbe  priee  of  an  annuity  of  652.:  and  until  the  ^Tto  4cltc  the 

ffpiuiilft  doeds  ooaU  be  prepared,  he  nceepted  as  a  security  tbe  ^^^'][;i„„;^ 

joint  bond  of  the  defendant  and  the  plaintiff  Cheeky  to  be  can*  was  granted  m 

^mlll^^AMibe  iHinttit]^  deeds  were  executed,  Und  tb«ff  War-  ^r^^^lil^to^- 

^|(MM|p)i«alkoniey^to  eonfess  a  judgment.    To  indemnify  CA«;i|b  ed,  which  was 

^IgMNMnMch,  tbe^d^fendant  eaLoonted  a  coonter  bend  and  wac-  thli^tor,  ^ 

"If  luff  ^'T — J ""' '  j-^t — "  lor  lOeO/.    The  {damtif  ^J^'£^^^ 

^jj||r|  Hftisp^irds  5gava  the  defendant  a  bill  drawn .  by  himh  ticel  held  that 

%i  ||||||jiir|<jiy«#Sr   WJ^mAj^i^  26t.-  l^b'Wns    SOggl^lftecb  pavment  of  the 

aad  not  denied,  that  this  was  an  accoaiMadati^L  hill»  and  tbe  theannouT^* 


mMfk  Hd*   »t  tr*(^  ^-^:       %klto  nadiMMi  tirAMisfr  MIMs  Ar)M9«rnt$  «si1S|glectcd  to  do  so. 


Ilk  discrc  tioiiary  with  the  Court  whether  they  will  give  relief  under  the  4th  section  of  17  6. 3.  c.  S6. 

^▼OL.  I.  U  four 
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1608.       foar  day3.after  it  ;2rat  beo^une  dii^«    A.deed  wa^  prepared,  and 

*"**     execaiedy  in  which  the  defendant  granted:  QQok  a  *  iredeemable 

^  lijfo  annuity  of  65/.  CcwX:  objected  to  reoeive  this  dee^,  ,decla^(^{^ 

TowtR.'  that  he  had  never  agreed  for  the  purchase  of  a  redeemable  aiyipity, 
*l  373  ]  and  required  that  the  deed  should  be  altered*  and  the  aniwty 
made  absolute  for  at  least  7  years :  upon  the  defendant's  r^^al. 
Cook  informed. iiim  that  lie  should  stiU  hold  him  and^the  plaipUff 
Cheek  liable  on  the  bond,  which  .he  refused  to  deliverixp  ;,;1^owt 
ever,  he  afterwards  made  the  arrears  of  the  lumuity  th^  coni^- 
deratioD  for  a  furdier  annuity  granted  .by  the  defendant*  ,  IQ:  th«; 
same  deed  was  contained  the  grant  of  an  ann9ity  pf  2Q|f*  to 
Nicholas  Mostly  Cheeky  to  whom  the  sum  of  199/.  belonged.;  and 
the  two  annuities  were  included  in  the  same  memorial*    The 

I 

defendant  gave  his  bond,  and  a  warrant  of  attorney  in  1000/,,  to 
the  plaintiff  Cook^  and  the  like  security  in  400/.  to  the  plaintiff 
Cheekf  who  had  become  surety  with  the  defepidapt^  ffo,  ti^.pajr. 
ment  of  the  annuity  9f  2ff/*  M  Nicholas  Mosely  Cheek,  ^ipiff  ^ipnd 
and  memorial  givien  to  Co^  recited  the.  fornf/si; .  kfin^l  fjffpfflff^^. 
imd  that  the  money  was  still  due  and  owing^  ,and  th^^]tj)^^4^> 
W[^s;ihe.cw3ideratipi^for  tiieaw9ityflf:(i^.j^  .^,11  M„i,ig  g,. 
J^iMtdt^ty  vliye^M>  1.  TUi  inasmuch  a*  %t  hflnd^fflX^ftjftfi 
Co$k  was  not  delivered  up  to .  the  plaintiff  at.  th^,  .tjin^f  9f  f :|e€iut^ 
ipg  tlie  deeds,  the  consid^,atipn  agreed  on  %^/tt)9.^{ii\IffJ£gI^ 
^,.had  n^t  becii^  giyei).  S!^, That  as.  the  \»i^i^,}if^  fflf^ 
notr  paid  when  due,  the  Court  were  bound  to  .v^icat^  ;^.jaiff}pi^ 

.  ,FaiighaH  SerjU  now  shewed  cause  against,  this  fpi^f,  >^fi 
detention  of  the  bond  is  no  ground  for  setting  aside  tb^  %f()L^- 
nuity  :  nor  does  it  vitiate  the  memorial.  If  Coo£.acte4,4in0|rp,T. 
perly  in  retaining  it,  the  defendant  might  have  broughlijtfc^^flif^ 
As  to  the  2d  annuity,  the  act  ought  to  receive,^.  Ubprp^,  ^W7 
atruclioQ,  and  although  the  bill  was  not  paid,  on  the  dw  i^l^^M 
became  due,  yet  it  is  not  shewn  that  the  Vi)9i;$9iot).,)ifpPfB^)^^ 
[  374  ]  with  the  privity  and  consent  pf  th^  gi'^^^.^^^^^f^Q^viQ^^ 
whose  money  was  the  consideration  for  thc{  a^pi^^  .^d^f^g^i^jt 
whom  this  application  ia  ma4e  tp.^et  it  ^ide:  fhe^  dp^^^t^fjf^ 
hi^  afly avit  admits  that  the  plaintiff  Cheek,  r paid,  .^f| ,bi|{;,m^, 
th^  first;  intimation .  of  its  djsl^onour, .  wi,tK  9^,fS^\f9xJntiifl 
neglecti,  The  biU  too  waa  ^p^sep^d  by,  f^9^dt¥hfPiA^Wi 
stli^ted.  the  obligation  of  anolbei^person.fpr^ejp^jme^jj.,]^^^ 

and  .thc;Ban)(ih$id  .refu^ed{  to  {^y  i^  uppUta  ground Ic^  s^$pif}ff^ 
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of  fbrgei^;  tbat'WotiM'ii6t  hkre  be^n  Hdfficient  to  vacate  Ae       1908. 
antitiiVy'.''  No  applkatioa  was  made  to  the  grantee  in  conse- 
qneAcb  'df  ^the^^  non-payment;    The  act  must  receive  a  liberal  ^^ 

oonitthi^ibni     '  Tower. 

8hypkef*d  iiM  Manley,  Seijts.  in  'rapport  of  the  rale.  The 
a6t  m!^ life  cbtistmed  i trie tly,  for  the  benefit  of  the  grantors  of 
AnWItJds.'  Thfeitttenlionofthe  9t.l7G.a  cSB.  «.4.  was,  to 
pi^dl^e  Wat  grantors  shonid  hate  no'  tronbie  in  receiving  the 
coiisidenition  money.  And  wfaere  a  bill  is  dishonoured  through 
tbe  n^l^Iect  of  the  drawer  to  fomisfa  ftmds  for  payment^  A  fails 
to  befpaid  with  his  privity  and  consent.  The  plaintiff  Cheek 
clddorly  ^as(  the  person  advancing  the  money,  and  if  the  memo- 
rfM^ had  described  'Nicholas  Cheek  as  the  person  who  advanced 
Ibe  iii6ney,  it  wonld  have  been  bad,  for  it  has  been  repeatedly 
decfdbd,  that  the  very  hand  that  pays  it,  most  be  named.  Upon 
^dle'totislrd'i^tion  contended  for,  the  linnmty  woold  stand  good, 
^VM'if  the  grantee's  agent,  without  his  knowledge^  bad  pre- 
^MM  ttb  'bill  from  eVer  tieiHg  paid  8t  all.  Twh  4tb  olaose  is 
c^^^sfrtcter  than  either  of  the  others :  it  i&  not  to  be  construed 
as  giving  the  Court  a  discretionary  power  16  interfere,  but  is 
^ig^UBfe  that  fliey  ^1!  set  uside  the  deeds^  the  stat.  8  &  9  ^. 
Si'V.'H.  1r.  8.  foi'  suggesting  breaches  in  actions  on  bonds,  has 
itl^I^ij^'"recdved  a  similar  constftiction,  tbodgh  it  was  long  [  375  ] 
MI19  tn^  ^lafntilfs  had  a  discretion.  If  it  is  not  required  that 
tiite'tttll' shjeill  be  paid  at  tbe  day,  the  Court  can  fix  no  subsequent 
period  at  which  it  shall  be  paid  ;  the  act  has  not  said,  that  if  the 
bin 'is  ultiniately  paid,  the  annuity  shall  stand.  As  to  tbe  greater 
aJbftEtuHjr,  rince  the  defect  last  menti<med  is  declared  to  avoid  the 
dhtf;  skiM  both  annuities  are  granted  by  the  same  deed,  both 
nM^t  fall  ibgether.  But  if  not,  the  bond,  which  was  at  least  a 
pM'of  the  consideration,  never  was  received  by  the  defendant ; 
itnd  thcfrefore  either  the  consideration  is  falsely  described,  or  a 
pkM  of  it  has  been  kept  back. 

^HAN9t^lBLb  C.  JF.  This  is  an  application  to  the  Court  to 
i/<^ti9!de  the  elssnrances  given  to  secure  an  annuity,  founded  on 
f^'^tVVJ  GediH.  c.  36.,  which  gives  the  C^urt  this  new  and 
^^biai^'kdttiority  iio  set'  aside  sncb  securities.  The  act  has 
bileii  Very  HUHiiBilly  ciimstraed  dn  the  one  side.  But  we  ought  to 
plAt'tfpbti  It^ei^er  too  rigid,  htir  tdO  liberal,  but  a  rational  con* 
sti^ction.  It  would  be  a  desperate  measure  to  cancel  tbe  deed, 
ahd  put  an  end  to  the  securities  upon  which  two  ilnnuities  de* 
pend>  because  one  of  th'eta  was  bad,  though  the  other  was  good. 

U  3  One 
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1808*       One  evil    designed    to  be  remedfied  Wy  llie  *a(rt,"'^te/' thai 
~       ^      grantors,  for  the  sake  of  obtaining  iminediate1y'M>itte' |>ai1iof 
p^  the  money,  would  accept  a  large  part  of  tiie  pric(d  in'ba^^UMy 

TovjBR.     drawn  by  one  insolvent  person  npoti  anotbei'  !&sbtV(itit;iol^4>;^blie 
dishonest  man  upon  dnotU^  eqtialiy"di^h<ebt.''^lPh€!mtbs^dliDn 
of  the  act  gives  relief,  ifaiiyofth^  bills,' ■  irtlh  tte^rMiyj^ttMl 
consent  of  tlie  petsoti  ^ii'^hg  thbifi;  i^hall  it\>Vbdipttid)%faW' 
due,  or  shall  be  cabc^lled  whhbfat  bWirg^  p«d;'*6f  ^ffh^^Stntt*** 
deration,  or  any  part  of  it;  is  pkidiif  ^bdi;  W'Jf  flilil^piftqof 
^be  consideration  is  ri^tattie^d  uilitlet'^r^^o^bf  «lbliw^iig}tiie 
future  payments  of  the  annuity,  or  any  other  pretetK^ei'^Tbd't'dBl 
[  376  ]     of  these  expedients  are,  eveiy  one,  a  Maiiif^st  fradd  tfp6*  the 
grantor  :  but  the  non-payment  of  the  bills  may  happetf  either 
without  fraud,  or  with  fraiid.    The  statute  pr^oceeds  to  itow^ 
that  if,  upon  application,  it  shall  appeal  to  die  Courts'  tUt  ««ck 
'       practices  hkve  been  used,  the  Court  may  order  the  see«rities  to 
be  cancelled.    It  id  diticdlt  not  to  suppose  that  the  legislatore^' 
in  using  this  expression,  hhi  in  vi^w  sbmethibg  fraaditletit,  mbd 
that  the  kw  was  meant  to  punish  something*  dislHMiest  Aft4  hikm 
In  this  case,  G.  Cheek;  acting  for'N.  Ckeek,eLgtle^^^»'tkAvWHlif 
1^/.,  provided  ih^e  defendarit  will  tak^  a  bill  ^acde^tcid'iby 
Bow'xfield.     Mii<ih  has  been  said  otiXA  being  ^Q'accotiinMdarltbU 
bin  :  but  that  makes  no  difference  as  to  Bow^eld,  beoaue^he 
was  liable  on  his  acceptance.    The  drawer  paysihe  'bill^CM'itott 
as  he  possibly  could,  after  notice  of  the  non-payment  1^  <£aiiaN 
Jield.    Can  it  then  be  said,  that,  within  the  meimitlg  of  ihei^otv 
the  bill  was  not  paid  when  due?    The  intention  ii^f  Ih^iflctltrav 
to  protect  grantors  from  receiving  ptiper  Worth  notbi*git>  here 
the  party  receives  the  money  as  soon  aS  he  b^aldd^niafbd  it  of 
the  drawer.     Privity  and  consent  must  in  such  a'^dwoi^hia 
mean  some  contrivance  that  the  bill  should   notbe  )[Miidj''>l4 
would  have  been  a  very  harsh  measure,  if  th^  defctiflontiL^rest*) 
ing  on  the  acceptor's  refusal,  had  vacated  Ihe  annuity  as  soon  as 
payment  of  the  bill  was  refused ;  but  that  has  not  been  done 
here :  he  resorts  to  the  drawer,  and  actually  receives  the  mo- 
ney.    It  is  impossible  to  say  this  bill  was  not  paid.    As  to  the 
other  annuity,  the  bond  was  extinguished  by  the  annuity  deed, 
and  was  no  longer  of  any  effect  or  value.    CooA'  was  either  igno- 
rant, or  dishonest,  in  saying  that  he  still  had  a  demand  on  the 
bond :  if  he  had  taken  advice,  he  would  have  learnt  that  the 
bond  was  a  nuHitv. 

f 
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Lawrencb  J.  I  am  of  the  same  opinion*  As  to  the  an-^  1S08. 
unity  of  65/L  anqQestiPAably  ihq  coD9ideratioQ  of  it  'was  tbe  debt  ^  _ 
of  .£00/.;  and  when  tbe  annuity  deeds  were  executed.  Cook  xr. 

could  PO  loqger  recover  on  the  bond.  As  to  the  last  annuity,  I  Tower. 
cannot  think  ^a(  this  bill  was  not  paid  when  it  became  due,  C  ^77  J 
aooording  to  the  meaning  of  the  act.  The  nature  of  a  bill  of 
ejuAmnge  is,  that  it  is  an  engagem^at  of  the  drawer,  and  an 
eagagemepiofthe  acceptor;  and  if,  upon  the  failure  of  thcacr 
eepl«r^  tbe  drawer  pays  it»  I  think  it  is  paid  by  the  drawer 
when  doew  Tbe  defendant  has  received  the  whole  consideration. 
for  hia  annuity. 

CtfAMBEB  J.  I  entirely  concur  on  both  poiiUs.  The  only 
qaetlioB  npon  the  first  point  arises  upon  a  mistake  made  by  the 
gvantee  -of  the  annuity.  Suppose  the  bond  had  been  put  in  suit ; 
it  voald  have  been  a  good  plea  to  plead  that  the  annuity  had 
been  granted  in  satisfaction  of  the  debt.  Upon  the  4tb  section 
ofliiaiicty.  (for  the  third  4oes  not  relate  to  the  question,)  the 
ease  if;  equally  clear.  If  tbe  word^  privity  and  consent  were  not 
n^Abt  JMt^  rit  might  be  diiSerent :  but  this  was  an  accepted  bill : 
thete/tvas  mt  omission  in  the  drawer  to  supply  the  acceptor  witb 
fimda^jj^t  the  i  acceptor  had  nevertheless  made  himself  liable, 
]ki9ide9y>  tbe  bill  is  inmiediately  taken  to  the  drawer,  and  th^ 
drtiw0ir.payis  iU  There  is  no  iivinrions  delay,  or  at  least  no 
•(vMeniKlt.af  the. privity  and  consent  of  the  drawer.  A,  distinc- 
liQB>*is  M  rbe.-cemarked  in  the  language  used  in  th^  act.  The 
^x^eMon  in.  the  three  preceding  sections  is,  that  the.instrn^ 
iKtttlshaU  the  wholly  null  and  void,  the  fourth  only  says  th^t  it 
ahail  a^A  ionoy  be; lawful  for  the  Court  to  cancel  the  deeds  ;  whicl^ 
iftofi  B^/Y(Ny,  different. mport.  Where  tho^  words  have  i>ee^ 
eoHstiA^clto.  be  imperative,  they,  have  been  so  held  from  the 
iktur6ff/9^  the.  c^e:  it  is  in  this  cs^e  discretionary  with  the 
Oawrt^iiwbetber  tUeiy  will  entertain  the  application. 
-:,  iS'  ..»'  r,,:    M4,:  ,  .    .      .  Rule  discharged  (<i), 

(a)  Heath  J.  was  absent  this  day. 

A)  i  *[t  /i  -.(imfi     /i I   .  .1     ,  .,: .  I     11       . 

nil   n')    Jim.fi,  •:    p  ■  .-..i  iijf     - ;    ^..•. .  ..  i. /,  .  .. 

■ill        Il.lil       :.''i;il         .       :    .»        i     ;..         ./         .  .    .  .     :  .      J        .  .,  ,.  ;        ,.     .^ 
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Kinj.  10.  NORDBN  WaA  TWIBIL^'  ^«  WILLIAMSON. 

]Ld  a^defefd.  nT^^  declaratioii  in  this  oase-  was  for  work  a&d  MioiiB  ^e 
ant  are  both  and  materials  fitniished  by  tlie  platntiffs,  who  were  fiarfher 

p^n^ff"^^""  in  trade.  At  the  trial  of  this  oauso)  at  the  WatminM^^  ^iitiiag 
giveeTidcnoe  after  the  last  term,  before  Mansfield  C.  J.  evidence  was  givei 
Is  an^a^itti-^  that  the  defendant  had  issued  orders  to  the  plaintiflb.to  execvJU 
ble  witQCM  on   the  work.    To  rebat  this  eridenoe,  the  defendant  called^  amoni 

nif  oath :  »  .-  » 

Althoagii  he  Other  witnesses,  the  plaintiff  TmbilU  vho  proved  that  the  «rden 
ScdLmofM-  ^^^  ^^  vrork  were  received  by  himself,  and  were  not  given  b] 
other  plaintiff    the  defendant .  And  npon  this  Evidence  the  jury  found  a  vmr 

wiSfAm«c£     ^^®*  ^^'  *^^  defendant. 

Cockell  Serjt.  upon  this  day^  moved  for  a  new  trial,,  npoorthi 
ground  that  TwihilH  testimony  wasinadmissible*  <TherQ;UB< 
ease  in  the  books  where  «  plaintiff  is  permitted  Ao  takojaH.Md 
as  witness,  exicept  that  of  an  Botion  against  the  hundred,.  wiH^ 
it  is  done^  under  the  especial  directions  of  an^  act  of  jiarliaiiMlit 
When  a  ptftimiff  enteral'  the  witness'-bi^xi  'it  Cannot  he  ieaennpiiti 
what  effect  he 'wiH  give  his  testimony.  .     i?  j;  \i\v\h. 

MaKsfield  €:  Jv  This  is  anew  case.  I  nevior  beforoce 
ineniber  a  plaintiff  to  have  been  cftdied  as  a  ^^itaess^  jmdperiiiiM 
the  same  Uiing  may  rarely  occur  again.  Since  the  decision- h 
Lord  Melville^s  case  it  is  no  longer  law  thait  a  man  ciliinoft'  be 
compelled  to  answer  against  his  civil  interests,  bnt'snpposiDi 
that  decision  will  not  extend  to  compel  a  plaintiff  to  answer  ii 
his  own  cause,  at  least,  I  know  no  reason  why,  if  the  defeadanl 
is  willing  to  admit  him,  and  the  plaintiff  is  willing  to^give  evi* 
dence  against  himself,  he  should  not  be  suffisred  to  do  so.  Ii 
[  379  ]  his  evidence  proves  adverse,  the  consequence  must  fall  on  the 
defendant,  who  ventures  to  call  him.  If  (he  plaintiff  had  mad< 
a  declaration  out  of  court  that  he  had  never  been  employed  b] 
the  defendant,  evidence  of  that  declaration  would  be  admissible 
How  is  the  proofless  credible,  if  the  plaintiff!  comes  into  court 
and  declares  the  same  thing  upon  his  oath?  : 

Ch AMBRE  J.  The  defendant  may  waive  tlie  olgection  to  the 
plaintiff's  testimony^  if  he  will. 

Rule  refused  {a). 
(a)  Heath  J.  was  absent  this  Jay,  owing  to  indisposition. 
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lUrmDIsE&EX,  to  wt-  ..Tb<>pUMfttiflr4e«(jMreAaMit|k^        ^'STSuL 
^niiTi(||09ies66d<fif  aidweltipgrboose  4tt,t^{>SBrisjb,p]f /S^.C^ec^ge  forannMHce 
.     tkkiMartyr  mi  ihe.cowty  oi Surrey, ^  a^d  j^b^  Om)  4efendai4  .ppp-  ^^,ti?fiie 
tetied* A  shop  oontigGouSy  and  a  iwooden  spoat  aSL^ed  Mi^cff^f  ifu^anceuvst 
for  «arryiii|^  off  the  rain  water  from  the  roof,  which  spoot  it  tn^  haveteenMm- 
iK»)^  to  the  defendant. to  keep  in  sucb  repair,  that  |w)  i^jfify  -°^j^Ji51 
riicttld  happen  to  the  plaintiff's  dwQtUngr^hoq^ ;  andaiUe^j^d  the  tAit^U 
that  the  defendant  anfiered  tbeppqnt.to  te  ^'rt.^fFi^ftairf  ito^it^.^^^jj^j^ 
'at  IFestmittsttr,  in  the  Qoxmly  oi  Mi4dkHi^:  ^foTff^dp.whereh^  mtdtfo^mifh 
the  rain  water  soaked  through  the  spo^t,,  ^d  ]f  e^traJt^4  ^^  ^Si^iJvmtt  is 
'^4bjOMi  the  plaiBtifiTs^  wsiU,  la  wit^  At  Watmif^er,  in  tlxe  said  wAmittod.tbc 

.»ni  1  .   '  .      '^  A        ■       comity inihe 

^teiintyi^The  premiae^  w^o^  pjroy^  tp  he-fn  Awrjrf^y.  ;^^^,,tpe  maigmtiiaUbe 

H)Msda>6^s.€aoseifA^tfie  ^i/Wf'f'iSre^JflM^gf  M!^(fcf^S  ^^     *"^°^' 
^iti(nn,.aieAMre  illM^^^      J.,.  (a..y^i;4iof,s»a^^qind  fgij^'^pl^- 
'JitlftKiHUi  libeEty  fot.th^  .defoftd^BripTBJ^yi^Jt^.fi^tpr.ft.^oj^^^^^ 
"^ofmiiiyagroond.  Umt  tM«  waa:^^^0Q))a^9S^tni|d.^]b^       lie^e 
ought  to  have  been  laid  iu^&umiygi  wfier^  th^.  finance  ,ir.a^  qoni-  - 
>liittad»i  wheveai  it  was  aU<^ed.ta  have  hfipp^eijied.  }U  Middlesex. 
'^^ Jiikmmf  Ainglyy  C^ekelLSexsi^in  Tnniljf  teni^  last,  obtained  a  ^e 
'''M»iift>'Cfeitei  anonanit,  uppnrth^  autbprities  of  Fitz.  N,  B.4^& 
'^<LAii>ifAr«&/iand  Bulwer^s  oa^^  7  Co.  57. 

^  fu^'j^tfiSmji-trm  sbewii^  ^use,  contended  that  this  irregu^ity 
'^'i  w$BB  soared  by  .verdicti  under  the  st*  16  &  17  Car. 2.  c.8.»  ^d 
I  cllMl'tbQ>6ade  of  Uke  Maj^or  of  London  y.  Cole  and  others,  7  Term 

Gocktll  9Qpposied  his  rule* 
1  ji     1  Cur. adv.  vult.   . 

•  I  Mansfi£I«P  C^  J»  on  this  day  delivered  the  judgment  of  the 

\-\*  Xbe  Ejection  taken  in  this  cai^e  was,  that  the  plaintiff  did  not 
At  the. triaji; support  his  dociaration^  The  defendants  connsel 
supposed  that  in  the  declaration  the  defendant's  house  was  al- 
leged to.  be  in  Middle&egc,  and  the.  evidenpe  was  th^t  the  house 
was  in  Surrey.  On  reading  the  declaration  it  at  first  appeared 
to  ma  that  the  videlicet  in  the  county  of  Middlesex,  as  applied  to 
a  house  or  any  thing  elsOi  in  Surrey,  in  its  nature  local,  is  non- 
sense. 


« « 

i  ! 


-  I 


31^  H  f  CtA^aa  IN.  AUatitEkUdAS  XERMi     ^ 

11^;       s^^^y,  Ofidi^  oontradiciion  n  terms*     An^  apMfcaifsuMratffH 

'       ^      ibe;  true  .^03^  appears  to  be  thu;  iUH'Mi^eitQtipti^^i^ 

^^         house,  a  local  object,  Mrhich  it  states. to ibe  inMiddimg^iUni 

\V£;ii^t    ;  con^eqiiently  tbe  objection  mast  prevaiK     ][£fM)i&  ulftUo^A.lUh 

^riptipu  o£  %he  plape  where  tbe  defepdaat/s  iuM»ffo.w<ai<fiattrtj 

there  is  no  description  of  it,  and  if  po  iplaDeis  attegediMiitlKB^ 

dqolaralioii|  it  must  be  intended  that  the  lipase  Uoate^lia  noMif 

in  lyhich  the  nasance  i»  alleged  to  be  conmntted^.  fwhiebfVkMM^ 

d/^5<x.    Therefore  quacunqu§  wa-^ra  tb»rdeoIaiPalio9-rlif)f1iQt 

supported*  ,.•■'•:'      -j^-v  tfi>; 


■  •••,• 


h  *    it 
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No9,  ti.  Steel  t?.  Brown  and  PArry.  -  •    i- « 

Abniofsaie>f  nPftOVEIL    The  defendants,  vho  were- briers,  in  acdtett 
a^!!biecon-  eoable  Cockburtie  to  purchase  the  lease  and  fixtures  jtf  ti 

sideration.  on.   pabllc  house,  for  which  he  was  in  treaty  with  the  plaintiff;  «t 
with  the  pos-     Tanced  to  him  200/.  which  was  secured  to  them  by  ann 


!!r«^Timi[h!l^  raent  of  the  lease,  and  a  judgment  acknowledged  by  CockhMrm; 
vnuior.  the  plaintiff  rteceived  in  part  of  the  price  this  som,  and  two  other 


a 


«  oldUor^itk  i^otes  payable  at  a  future  period,  and  taking  from  Cockbume 
whose  know-     bill  of  salo  of  the  fixtures  and  goods,  as  a  security  for  his  pay- 

Jcdge  and  «s-  _,  .,  .tii  ii».i. 

sent  it  was        ment  of  the  residue,  put  both  the  house  and  the  goods  into  hii 
givau  possession,  which  continued  for  9  months,  when  {Cockburm'$ 

affairs  being  embarrassed,)  the  plaintiff  took  possession  of  the 
goods.     Soon  after  the  defendant  took  the  goods  in  execotioB 
as  the  property  of  Cockbume ;  but  they  immediately  apprised 
the  plaintiff  of  what  they  had  done.     Upon  tbo4rill'^nf#lhli 
cause,  before  Man^eld  C.  J.,  the  defendants  fbiied  in  pmriag 
their  judgment,  and  the  plaintiff  obtained  a  ferdjcti*'..  .  ^t:.i< 
Viiisghan  Segt.  now  moved  for  a  new  trial»  npon  tbe  gramifl> 
that,  inasmuch  as  Cockbume  had  remained  in  pa9aeMi€Hi»o£:tkii 
goods  for  a  considerable  time  after  executing  the' biH  of  sale, 
the  plaintiff  had  no  title  to  them*  nor  any  legal  poaaasslteiL  wider; 
tliat  instmment.     Edmards t.  ILarkiu^  2  Term.  JRqfLfSSS^k^iaJ-  ^>i 
Mansfield  C.  J.    There  is  no  coloor  for  setting  aaideAhii> 
verdict,  nor  any  pretence  to  say  that  this  bill  of  sale  was  firoa- 
diilcnt  as  against  Cockbume^  and  his  assignee  has  only  the  satte 

right 
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rigijt  tJiltt'he  h«4:'>  IPhi  noti<;e  of  Aelevy^^v^h  f6  thi^'j|)Iaiiitiir,        1K06. 
^h\Syfi»  ibM;  ■  th»  ^pltiintiff' took  Ihis  s^afity  with  IM  ICncmlcdg^      TT 
iitidfysteent'«fl!i0'<^ddfefi^daiit».  No  bdtelia^  dt^ldfed^tbat  iilrill        ^„^^ 
of  iiaiei'  anacdortpanied  bjr  the-pofls^sioh;  majr^ot/'tthdl^r  ed^t-  Browk  and 
U^iifieifet]iilsiaMefa,^{)^'ftdr'fliid  Valid.    If  dhe  e^ec^es  crteti  a     Parrt. 
etdoamble  ImM  of  sale  lor  a  yalnabl^  consideration;  though  the 
fStadop  rebaiSw  sottM^tniMif  in  pok^i^bslW,  Ht^K'^dbill'ds  bd^ 
t^i^'lb^  pbni^s.  'AII'thiAt  ftfa^bbcfft  stfd-kbodtt&e  gettttiAieittis^s 
df  fhdtrtbislusMbo;  r^tes  only* tb  thk^pbiten^'f  Mt  {A  therpto^ 
sent  case,  if  the  defendants  had  proved  themselves  tb  1&<^ 'CYei- 
ditoriv  'Hirifch  lk%  failed  to  do,  it  is  very  doubtful  whether  they 
could  have  been  in  a  better  situation  than  they  now  are,  on  ac- 
count of  the  communication  which  appears  to  have  been  made 
at  the  time  of  the-  tr anafeiof  the  lease;-^  The  evidence  shewed 
that  the  parties  agreed  to  go  hand-in-hand,  the  defendants  hav- 
ing the  security  of  the  lease,  and  the  plaintiff  the  security  of  the 
bill  of  sale  of  the  goods  ;atid  fixtarei«  < 

Lawrbncb  J.  I  am  of  the  same  opinion.  A  bill  of  sale  is 
good^  betweetr the  parties  ia it,  Iboagb  no  possession  U  take|i 
nt  tbe  time  whta  it  is'^eeuted^  The  case  of  Hdrbin'  v.-  Ed- 
vlurdi^iB  good  law;  but  not  applicable  h^re :  that  wail'liie  case 
oliiveditors. ■  - i  ■■'  '•  '  '^■•'-    »*'• 

•-5>v\i^  >■»*•■  •  ..)■.•■■       ."■■   ■■■  "•■•■-.i -■:■.'■  "''jRulereftis^d  (a).  ■■■ 
1^  »f  I ) ( w . . .  :(ii)t  Bioik  J;  was  urbicsnt,  owing  tO  iiiUisposition, '  * 


i:  Sivv-N 


■    •  .  : .   •  1 1  •  I 


1  '  ■ 


-7-  i{ 


■'..ll         »■•  J   "i    •■! 


ii«     » 


HiiDER  V.  DolHtBLL. 


[384] 


Nov,  25. 


|K»rUr  1^1/    •   III 

^'1  TRESPASS' foppuHing  down  a  boarded  partition^  which  the  One  person 
-; '  •  plaintiff  had  attached  to  the  front  of  his  house.   At  the  trial  |^  two^ies  of 
of  this  causoy^  before  .Mniii^ci  C.  JFi  tbe  plaintiff  was  nonsuited  public  offiocw. 

1  t  ii^tii  .•  .  .  ^  -^  notice  of  ac- 

ii|i0n>!U2e  ground  that  he  had  not  given  the  previous  notice  of  don  required 

the*  abtion  irequired  iby  an  not  of  parliament.  ^^^ven^hl^  »dl 

Jitsli  Setjtuihaaritig  on  a  former  day  obtained  a  rule  nisi  for  a  dressed  to  him 

new  trisly  Shepherd  Segti-miw  shewed  cause,  npon  tbe  follow-  ^^bodj?the 

ing  state  e£'tl|(o4aot8v  ^  By  a^p^vitig  act,  80  Geo.  8.  c.  58.  9.68.,  «»."?«  ofictiou 

n0"aaiion  studl  be  commenced  against  toy  commissifmer^  com-  fheamhontyof 

mittcie-mni/xeri  other'^pertoii  acting  under   any  of  the  c6m-  ***o°\d*Jil2^"^' 

mittee9  tberein  montioped,  for  any  thing  doiio  in  pursdance  the  notice  was 

r  iusufBcicnt. 


^883 
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•   I 


ji' 


1SDS.  f>of  that  aG(/I<ii^til«^^^^^^^'pif^^ioii  ^  ^  dufPneoitaAwino' 
tieetgitfenr^iU'wriln^  tO'  tbcf  clerk' o^  the  camniissioiiierg^  tfr^the 
clerk  of  the  respective  committees^  as  the  case  may  be^.  By 
aB0tile^actiOf  afuiiilGur*nattirdl|  4!JAJieo,  3.  ic;.88k  j^  65.,  bo  per- 
i^MH!  riiidl'irfecover  in  any  action  to  be  commenced  for  any  thing 
to  be  done  in  pnrsnance  of  that  act,  unless  notice  in  writing 
shall  be  given  to  the  defendant  21  days  before  such  action  shall 
be  commenced^  Tbo  plaia-tiff^fr attorney  had  delivered  to  Parton 
a  notice^  styling  him  the  clerk  to  the  commissioners  acting  under 
the  s.  47  Geo.  3.«  [setting  out  the  title  of  the  act  J  and  inform- 
ing him  that  an  action  would /be  commenceil  at  the  expiration  of 
twenty-one  days.  Parton  was  regularly  appointed  and  served 
as  clerk  to  the  committee  of  paYing  appointed  and  er  the '3Ptb 
Geo.  3.,  and  occasionally  acted  a»  clerk  to  the  oommissiobbrs 
appointed  nnder  47  (Seo^..'9,',  TiM  trespafi(s>  oomplafned  of  wys 
done  under  the  autbojritf  .ofHhe.committoe.  iSAepA€nj  coniitBded 
that  the  notice  must  be  such  9^'  to  dsredt  the  aitaiittQa  f^filke 
bodj^^f  offloers  affiwstei^fby.theaoffettf  to  that  act  ^fi^e^tili^- 
ifBDit'  fon  wJHcbjIb^y^flworeienUtled to  tender  ammds^rj.TMifo- 
lice  ref)^>0d  oulyf  10*^^0  9At  done  under. iiie:iaUtboi!il.y  ST  Ike 


[884,1 


.4S  ,OeQ,.9A] 
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V* 


«  ■ 


*t 


..»v*.' 


•uVV 
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.Best  VLikdVayghun  Sorjts.y  contrd.  The  statute  onfy>ifiBqiires 
that  the  clerlt;^Oflld  be  informed  that  some  ()ersQn  adfng  Idnder 
the  body  to  wbom  he  T^as 'clerk,  had  oomfliitled  a  tr^ass. 
This  notice  is  sofiicient  to  apprize  Parton,  It  is  bo  gcieTance 
that  the' previous  notice  was  for  21,  instead  of  14  days.-  If  the 
notice  had  been  directed  to  Parton,  rfjeeting  Ua  desotipiion,  it 
would  have  been  good.  -   >'  ' 

Mansfield  C.  JT*  It  is  impossible  to  make  this agood  no- 
tice. If  tho  only  mistake  had  boen^eall^ig  Parton  clerk  to 'the 
commissioners^  instead  of  the  committee,  perhaps  we  night  have 
gone  so  far,  as  to  construe  the  commissioners  ie  mean  committee. 
It  was  meant  that  notice  should  be  given  to  the  body  under  which 
the  individuals  act ;  but  this  notice  expressly  refers  to  the  47 
Geo.  3.  which  must  direct  the  clerk's  attention  to  persons  acting 
under  the  authority  of  that  statute,  and  the  notice  mentioning 
the  interval  of  21  days,  the  time  therein  prescribed  for  the  ten- 
der of  amends^  confirms  that  construction,  since  the  30th  Geo. 
3.  gives  a  shorter  time.  This  must  therefore  be  considered  as  a 
notice  to  those  commissioners  of  an  act  done  by  some  one  under 
their  authority.  If  this  be  the  right  interpretation,  no  notice 
at  all  is  given  to  the  committee ;  and  if  Parton  had  no  other 

information 
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inf^FMatien  than  «viiat  he  derived  ft-om  this  paper,  hbonld       iBOS. 


DEA 

r. 


>akver  oocur  to  Imn  to  apprize  the  committee  of  the  rnjbeitded      "jT" 

ixChambre  and  LawrsnC^  Jaw  .  commrriBg,  the  nile.%a8        Dor&ell. 
■;:i(i;   '  /  Discharged. 

^ni>  •  'f  ''■■    ■■  ■'    ■       -    ••     ■ 

■AO-       '\    .    •   '.     .     •■••um    liiliil    ■■■JHIiiiillil    I   filiiHlllil    Mt  ill  ■!>      ..-•'•  [    385   ] 


'  • 


1*0X7 LMT^  r.  Anderson.  '  Ne9.t5. 

"DEST  Serjt.9  on  a  fotmer  day  in  this  term^  had  obtained  a  l(«  <lefeDd«iit 
'^  rule  nisi  lliat  the  judgment  of  OQVuait,  irhich  had  been  the  argament 
ghr^  in  this  case  upon  a  poi«t-resdrved  kt  fte  triid  of  the  cause,  ^"y^^*^ 
at  the  Sittings  after  last  iMtdbelmat  temry  irhen  a  rerdiet  passed  whicfa  jadg- 
ftrithc^  plaintiff;  might  be  entered  op  as  of  the  last  Hi/^  term ;  Sll'!^'^ 
iieingtheneict  t^imi  after  the  trial, 'and  dnrmg^^Arich  term  the  gi^en^hisre- 
defnllant  died.    He  moved  this  upon  the  aothorily  of  the  case  S^iTmUtiedr 


•4f  Tooher  v.  The  Duke  qfBeaufdrt,  1  BtirP.UV.  mdTtdawiky  SSTto  lE?^ 
T.  The  Bishop  of  Winchester,  1  Burr.  221.    So  is  it  if  the  drfend-  Court,  to  cn- 
ant  dies  after  the  interlocutory  judgment,  bj  it.  »  Sc  9  W.3.  ^^toi 
€.  11.  Mm/or  of  Norwich  v.  Berry,  4  Burt.  2277;      •  If*  ^X'a? 

•  Shepherd  Serjt.  on  this  day  shewed  for  cause  against  the  nde,  that  they  may 
that  the  defence  of  the  underwriters  in  this  case  (ante,  221.)  had  gf  *  **»'  «?/•  "^ 

^         '  '  thenoDiut. 

beeb  so  ungrdcious,  that  the  Court  would  not  aid  thetn  to  re- 
cover their  costs,  unless  it  were  a  matter  of  absolute  right.    ' 

The  Court  observed,  that  if  the  nonsuit  had  been  submitted' 
to  at  the  time  of  the  trial,  to  which  time  the  subsequent  decision 
of  the  Court  had  relation,  the  judgment  would  have -been  to- 
tered  up  of  Hilary  term;  and  they  could  not  Ihei^ore^  teftise 
the  present  application. 

Rule  absolute. 
'     Best  was  to  have  supported  his  rule. 
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ifov,  25.  Blakey  V.  Porter. 

■  ■"  ■  f 

m 

lliTtt^iu'    JR  ^^^'  ^®^*'  ^^^  obtained  a  rale  nisi  th^t  the  plaintifli  might 
deumrejscjie-  be  permitted,  at  their  own  expence,  to  read  and  take  a 

Cowtwin         ^opy  of  ^^  indenture  of  assignment  of  a  lease  made  between  the 
compel  the  ^    plaintiffs  and  defendant,  which  was  then  sworn  to  be  in  tlie  cus- 
the  ^98tudj^of  tody  of  the  defendant.    The  plaintiffs  had  occasion  to  commence 
It,  to  produce    ^fce  present  action  upon  the  covenant  which  it  contained^  and  no 
lion,  opoh  tin    other  part  of  the  indenture  had  been  executed. 
i^Nrelanfiitt       Shepherd  Serjt.  now  shewed  cause.    He  observed  tijat  this 
Woselfby  ilio   was  ^  uiiheard-of  application  to  tlie  Court,  requiring  the  defend- 
"*^^*       ant  to  produce  his  own  title,  not  being  illegally  in  his  posses- 
sion, for  there  was  no  pretence  to  say  thai  ^e  custody  of  the 
assignee  vs^as  not  the  proper  custody  for  the  deed.    There  was 
only  one  instance  of  a  practice  at  all  similar  to  that  which  was 
.    DOW  prayed,  namely,  the  production  of  ship's  articles;  and  that 
was  under  the  provision  of  especial  acts  of  parliament,  2  6.  2. 
c.  36.  s.  7.  and  31  G.  3.  c.  39. 5.  6.    The  plaintiffs  may  apply  to 
a 'Court  of  equity,  and  then  the  defendant  has  an  opportunity  of 
answering  the  application.     If  this  were  to  be  granted  here,  the 
CQ^^equ^nce  would  be  that  if  a  defect  is  at  any  time  suspected 
in  a  conveyance,  it  is  onty  necessary  for  theplaintiff  to  commence 
ah  action  of  covenant,  in  order  to  obtain  access  to  the  deed. 

Mansfield  C.J.  Of  what  use  would  the  defendant!^  iJii^* 
vie^ant  be  if  the  plaintiff  could  not  get  access  to  it  ?  P^aii^^  iik 
ord<^r  to  save  the  expence  of  double  stamps,  are  tinwls'efy'^&ii- 
tent  to  execute  one  part  only  of  an  indenture.  Is  it  not;'  lidi^^ 
ever,  the  necessary  consequence  of  this  praclibe,  that  the  pStly 
[  387  ]  w^o  has  the  custody,  undertakes  to  produce' th^Ael^d'wh*^' 
wanted,  for  the  use  of  both?  '     ' ' '  *^ ' ''-  ' 

Heath  J.    In  the  case  of  a  copyholder,  this  fJcJtirf  wilPlfi. 
terf^re,  and  order  the  lord  of  the  manor  to  grant  ah ''i^^p^ettioi^. 
Lawrence  J.    The  defendant  has  shewn  no't^hdW'^iif 
the  plaintiff  should  not  have  access  to  the  deed. 

\"  'iturc'KbkoFifliJr* 


U   ^.-    »'       .(        \    .(' 
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Underwood  v.  Miller  and  Fatkin.  2vt^  ,5 

nnillS  was  an  action  brought  to  recover  from  the  defendants,  Uponthetnms- 
,    as  owners  of  the  ship  Ceres,  a  sqw.^f  jxaoaey,  fpr  tbe  f  jily^  hiVvesI^nTt 
of  that  vessel,  which,  in  Febrwfr^,  180!^,  liad.  been ^aved  X^J  Unotj^cfeswry 
the  pIain)LiQ]i  under  circaiuslances  of  .imminent,  djjflger.     tlppn  do^LWn?""?- 
the  trial  of  this  cause,  before  Mjansfield  C.  JT.,  at  i\\e  puildhaU  <>"  ti»*.<jirtfii- 
sittings  after  l^st  Trinity  Xexmt  the  pWntiffs  p.roducedi.in  the  tion^^<6i. 
custody  of  the  proper  officer  of  the  customs  in  LpwiZof^,  a.copy  P'tl^^uJ^^ 
of  an  indorsement  upon  the  certifipate .  of  registry  transmitted  vendor's  intcf- 
froia  South  ShielcU,  by  which  it  appeared  that  the  defendai^ts,  *^TT,eoiii^faii 
nn  the  14th  of  February  1806,  w^e.^^ple  .owners  of  ,tl)e  Ceres^  ofil^ccMficer 
The^  defendants  proved  a  subseqnent  transfer  by  Fatkin  ip  M^ji;,  t©  trtiutai^i 
ler  of  one  undivided  4th  part,  not  calling  it  all  bis  interest  maie  copy  of  the  m- 

'»''  *        '../..^«3.  .f;::..    dorsenieot  t9 

in  September  1807,  butiip  copy  pf  the  ipdorsempnt  .upoq  the  thecustom- 
cgr|ificate  of  registry  was,  at  the  time  of  ^lie  trial^  to  be  fouiid  5^*^!^/^^" 
in  tliQ  principal  oflipe  in  London^  nor  waa  it  transmitted  thither  invalidate  tiie 

jijiTT  ;  r-.     .     r  '  •     '•'•■'.'  /«"'   •         "  ''    transfer 

till  JKorcA  1808.     Upon  this  evidence  the  plaintiff  was  non- 
snited. 

Cqcfcell  Seijl.  had  obtained  a  rule  .nt^t  for  a  i^ew.  trial,  first,  [  388  J 
npoh  the  ground  that  the  plaintiff  bad  used  all  due  diligence  to 
discover  who  were  the  owners,  by  searching  at  thequstom-hpuse 
in  London:  and  as  he  had  been  misled  in  his  inquiries  onl^ 
throu|^bthe  negligence  of  the  owners,  who  had  omitted  tp  pro- 
care  the  due  registration  of  the  subsequent  transfer,,  it  was  not 
competent  for  them  to  use  a  defence  which  was  occasioned  by 
their  own  neglect ;  and^  secondly,  upon  the  ground  ,that  tjiQre 
was  a  defect  in  the  second  transfer,  which,  to.  comply  with  the 
terms  of  the  act  34  G.  3.  c  68.  s.  15.  ought  to  state  that  the 
ohe-foarth  part  was  the  whole  interest  of  the  vendor ;  and  the 
rather  because  the  two  defendants  were  before  described  as  ^ole 
owners,  which  implies  that  they  possessed  equal  moieties. 

Shepherd  Serjt.  now  shewed  cause  against  this  ru)e.  The 
only  question  is,  Whether,  at  the  time  when  this  ^assistance 
was  rendered  to  the  vessel,  Fatkin  was  leeal  owneu  f  which,  aci- 
cording  to  the  authority  of  Westerde/l  v.  Dale,  7  Term  Mep. 
306.  is  sufficient  to  charge  him  :  for  it  is  not  pretended  that  be 
had  any  beneficial  interest,  upon  which  he  can  be  liable.  It  does 
not  necessarily  follow  that  when  two  are  joint  sole  owners, 

they 
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ISO*.        ibey  are  owners  of  equal  moieties;  and  even  it-thttyft/th'prmi 

~  facie  to  be  implied,  the  presumption  here  ia  rebuttttd '  by  the' ' 

tioaa        prior  register  of  a  transfer  in  1805,  of  tme-ibntth' piirf  from 

V.  Miller  to  Fatkin^  viiieh  shews '  titet  .fIl(A-/n '  never  pOsJ^S^'! 

MitLER      more  than  one-fonrth.     The  reqtrisitione  of  the  act  lisve  te^rt' 

aiKl  Fatkij*  (.g^jji^d  „jt|, .  fQp  tjjQ  indorsement  states  that  Fatidh  had'liWil*i> 

ferr«d  all  his  one^foorth  part.    Aa  to  the  omission  to  enter'  tiliri'. 

transfer  in  the  registry  of  the  Londtm  oastom-tioiuer  it  is  thri 

dot;  oftlieoffioers~«f  govanment,  not  oftfae  Tenddr,  td'trW^ 

mit  the  copy  from  the  ont-ports,  and  to  make  the  eUtrfbAift-" 

[  389  ]    and  their  neglect  cannot  aSect  the  rights  of  thecontraL-tiojif' 

parties.  -    ■ ' 

'  Cockell  and  Rvnnington,  Setjts.,  in  soppOrl  of  the  rnl^,'  iW 

lied  on  the  supposed  defect  in  the  form  of  the  indorsemehV^ 

for  iho  statnte  they  said,  was  imperative  that  the  indorseinAlt 

sboold  express  the  Interest  conveyed  to  be  the  whole  tif  tkb' 

vemdAr's  interest:  and  the  requisites  not  being  complied  'wfSi,' 

the  bill  of  sale  wns  totally  void.    The  leglslatnre  intended'^  tirn' 

'  the  ftice  of  the  certificate  should  inst&ntly  shew' vhbtid^  Aii^ 

whole  property  was  in  British  subjects  or  not,  atad  if  the 'roTo  be' 

once  departed  from,  it  would  open  a  door  to  fraud ;  for  a  fiia^ 

dor  possessed  of  half  might  convey  one-fourth  part  to  a  snl^ect, 

and  the  other  fourth  to  a  foreigner,  who  would  thereby  obtain, 

as  to  this  property,  all  the  privileges  of  a  British  snhject. 

Mansfield  C.  J.  This  case  mast  be  considered  iu  the  same 
light  as  i(  Miller  claimed  this  one-fourth  part  of  the  ship  against 
Fatkin,  and  had  contended  that  for  want  of  a  proper  certificate 
the  transfer  was  void.  In  that  case,  I  think,  tbe  present  in- 
dorsement must  be  considered  as  sufficient;  where  the  a<;ti/ 
parliament  contemplates  a  transfer  of  the  whole  ship,  U  bscs 
the  expression  "oil  my,  (or  onr)  right,  share,  tind'inter^t;'.' 
and  it  is  plain  that  the  persons  who  penned  tlie  act  omitted  to 
provide  for  the  case  of  a  sale  of  a  parti  but.  the  le^islatni'c^ 
only  meant  that  the  indorsement  should  shew  what  was  the  in- 
terest conveyed :  for  it  would  be  impossible  literally  (o  fouow 
this  act,  and  to  say  "  all  my  interest,"  wlien  tbe  vendor  meant 
to  convey  a  part  only.  '  ,     .      ' 

'!HBatii  J.     I  am  of  the  same  opinion.     The  great  objecl'o^ 
~  this  act  was  to  prevent  foreign  ships  from  having  the  privRegei 
[  890  ]     of  £»^/u&  vessels,  and  foreigners  from  possessing   a'  fifiafe  ia 
oarships,  which  enjoy  those  privileges.     It  was  urged  ,that  it 
ought  to  appear  upon  the  register  what  was   the  whole  amount 

of 
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le  interest  of  the  several  parties;  bat  apon  a  reference  to        ISOS. 
ler  registers,  the  amoant  of  their  interest  appears.  " 

AWRBNGB  J.     If  the  coQstractian  contended  for  shoald       uroon* 
rail,  it  woald  be  impossible  for  any  owner  who  wishes  to  x>, 

„jLo  devest  himself  of  a  less  property  than  all  his  interest:     Millbk 
,1,  do  not  see  how  the  consequence  wOnld  foUow  from  a  more  atki» 

ooable  interpretation  of  the  act,  which  has  been  objected, 
.  {preigners  would  acquire  an  intecest ;  for  if  aperson  having 
;li^lf,  should  transfer  one-fourth,  he  would  himself  still  ro- 
ll^, master  of  the  other  fourth.  Another  answer  is,  that  if 
oi^ectioQ  is  well  founded*  the  former  transfer  from  Miller 
^atkin  is  void,  and  all  the  interest  still  remains  in  Miller. 
!hambrs  J.  Neither  of  the  instnunents*  shews  more  Ihan 
-fourth  part  to  have  been  conveyed  from  MiUer  to  Fatidn, 
^faen  the  latter  re-conveys,  he  re-conveys  one*fourth  parL 
rq^\d  be  contrary  to  the  policy  of  the  law  to  prevent  persons 
f^ed  of  property  in  ships  from  alienating  any  thing  uidess 
f  should  alienate  their  whole  interest*  It  would  be  a  nar* 
•  ai^d  rigorous  construction  indeed,  to  say  that  the  form 
^fs  given  in  the  act  for  the  sale  of  all,  must  be  the  only 
A  applicable  to  all  cases. 

Bule  discharged. 


•11 . 


rJ 


[391] 
Dbwell  t;.  MoxoN  and  Another.  jv^,  ^s. 


con« 


fi^E  plaintiff  declared    that  the  defendant    Moxon  being  Upon  a 

owner,  and  the  defendant  Biggin  master  of  a  ship  lying  at  o'^VeUve"^ 

rjlshf^mm,  and  about  to  sail  for  Hull,  he  had  at  their  request  goo6%,  the  poi- 

,\}n  board  her  a  cargo  of  iron  and  deals,  to  be  delivered  on  aoari^"tm 


with 


ar]riva1  at  Hull  to  his  own  order,  free  of  freight ;  he  then  ^f^^Ji^V"^^ 

3ed  that  be  consigned  the  goods  to  Lindley  and  Zimmerman  trover  lies, 
ulL  and  that  the  vessel  sailed  and  arrived,  h^X  Uiat  the     ^.^f  «?L'^ 

jijiLi  '■■'    '    '  ,  -  #      -T  captain  01 A 

endants  refused  to  deliver  the  goods.  There  was  also  a  vessel  sent  to 
int  in  trover.  Ilfhis  cause  was  tried  upon  admbaions  at  the  hasautilority 
mscs  at  duildhalL  after  last  Trinity  term  before  ikfaiu/ie/^  to  contract  to 

^Tin'i    ii'  ^       ,      ,     .    .,  ,,/,!,...      carryacargp 

9.,  and  it  appeared  that  the  owner  had  fitted  out  the  ship  freigiir  fVecb 
St^Pelershurghj  to  earn  freight :  but  th^e  capt^  be^^g  j5re-  v^^^ 
ited  by  an  embargo  from  procieeding  thitl^er,  put  inM>  Q^r/- 

shamm, 
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1808.        sliamm,  wlicre  being  unable  to  obtain  freight,  he  took  on  board 
~     ;  these  goods  shipped  by  the  plaiiitifT,  and  signed  a  printed  bill 

J,/         of  lading,  by  which  he  engaged  to  deliver  them  "  to  order,  or 
MoxoN      receivers  of  the  cargo,  or  their  agents,  on  being  paid  freight  for 
and  Another,  ^^q  gaiJ  goods,"  after  which  was  inserted  in  writing,  the   word 
*' Franco,''*    The  cargo  was  unloaded  by  tlie  defendant  Moxou^ 
who  tendered  the  goods  upon  payment  of  freight ;  which  was 
refused  ;  and  at  the  time  of  the  trial  tliey  continued  in  his  pps- 
session.      Mansfield  C.  J.  thinking  that  the  plaintiff  had  ^| 
established  the  contract  alleged  in  the  drst  count,  dir^^Gtfkl  a 
nonsuit.    The  plaintiff  then  prayed  that  he  might  take  a  verdic^ 
on  the  count  in  trover,  against  the  defendant  Moxon.    His 
Lordship  recollecting  an  expression  of  Lord  Mansfield  C.  J.  is 
Ross  V.  Joktison,  5  Burr.  2827.  that  in  order  to  maintain  tro- 
ver there  must  be  an  injurious  conversion,  and  that  mere  non- 
[  892  ]     delivery  was  not  equivalent  to  a  refusal  to  deliver  the  goods, 
thought   the    plaintiff   was    not  entitled   to   recover   in  that 
form  of  action,  but  gave  him  liberty  to  move  to  enter  a  verr, 
diet  upon  that  count,  if  the  Court  should  be  of  opinion  Uis^L 
it  could  be  supported.     Accordingly  a  rule  nisi  having  beel} 
irranled,  , 

■■'ill 

Cockell,  Clayton,  and    Manlej/,   Serjts.  now  shewed  causc;,^ 

They  observed,  that  if  the  plaintiff  was  entitled  to  any  relief,, 

the  Court  would  not  suffer  him  to  enter  a  verdict,  but  would 

grant  a  new  trial,  for  that  the  cause  had  been  stopped  before 

the  defendants  had  gone  into  the  defence  which  was  applical^le 

to  the  count  in  trover.     They  also  urged  that  it  would  be  proper 

to  strike  the  defendant  Biggin  out  of  the  record.     If  the  owiicr, 

and  captain  are  each  liable,  yet  theyare  m  aster  and  servant 

they  are  not  partners  :  they  are  not  both  liable  in  the  same  r/c-;, 

spect.    Tf  a  recovery  be  had  against  one  of  them,  the  other  is 

discharged  :  the  plaintiff  may  elect  which  he  will  sue.'   TI^q |^., 

timony  of  the  master  was  of  the   utmost  importance  to  tl^  dfSr. 

fendant  Moxon,  and  he  was  made  a  party  to  the  suit  only  to  e^^. 

elude  his  evidence.     They  suggested,  that  tlie  capUyp  hi^^y  ,% 

stranger  to  tlie  Swedish  language,  the  word  "FfQ^cq]'  h^i^pp^^ 

fraudulently  added  without  his  understanding  iU  Uf^fpff^f^Bf^^. 

this  insertion  would  not  defeat  the  defendant's:  rijj^hl  to  (rei(dif| 

according  to  the  authority  of  2  Jtk.  82.  whe.r9  tl^e  leilder/gjrSO/^ 

gave  a  note,  whereby  he  promised  not  to  pay  50/.  on  denf^iidii 

but  was  held  liable  on  the  note.     But  if  the  fact  should  proy|» 

otherwise,  the  defendant  Moxon  was  entitled  to  a  reasopi^bL^ 

compensation 
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compensation  for  the  use  of  his  ship :  he  was  not  bound  by  this        1 808. 
contract  to  carry  freight  free,  to  which  he  was  not  privy,  and      .T 
which  it  was  within  the  scope  of  the  captain's  authority  to  make  ^^ 

fbf  him.  The  owners  of  a  ship  are  boand  by  the  lawful  contract  Moxon 
of  tiie  master,  only  if  it  relate  to  the  usual  employment  of  the  and  Another. 
8liip;'and  those  who  eng;age  the  freight,  must  take  notice  of  [  393  ] 
Ae  extent  of  the  captain's  authority.  Boucher  ▼.  Lawson,  Ah- 
Aoff  119.  fid  erf.  Bo9on  v.  Slandford,  ibid.  Ellis  v.  Turiier,  ibid. 
199.  'Whte  a  ship  is  sent  but  to  earn  freight,  what  can  be 
time  inconsistent  with  the  usual  course  of  her  employment  than 
fo  contract  for  her  carrying  a  cargo  freight  free  ?  And  the  con- 
tact in  this  case  was  not  for  the  freiglit  only,  but  subjected  ihb 
Itfehdant  to  the  risk  or  expence  of  insurance  without  any  con- 
sideration, since  not  even  tlie  perils  of  the  seas  were  excepted 
in  the  bill  of  lading.  It  is  said,  but  not  proved,  that  the  cap- 
tno  purchased  those  goods  of  the  plaintiff  for  a  house  of  Moxon 
and  Co.  other  than  the  defendant.  But  to  purchase  goods  for 
the  use  of  sirangers,  is  an  act  still  further  rt  inoved  beyond  the 
Ulnits  of  the  captain's  authority.  This  was  a  contract,  too,  made 
without  consideration,  and  for  that  reason  also  inralid  ;  and  that 
otgection  would  eqaally  answer  the  count  in  trorer,  which  would 
not  lie  if  the  defendants  had  a  lien  upon  the  goods  under  an 
implied  assumpsit  for  the  freight. 

Shepherd  and  Best  Serjts.  contri.  The  practice  of  contract- 
ing to  carry  goods  freight  free,  that  in  case  Ihe  consignee  do 
not  receive  and  pay  for  them,  the  consignor  may  have  them  back 
at  the  Invoice  price  at  the  port  of  delivery,  is  very  frequent  in 
trade,  and  this  was  not  a  case  of  fraud.  If  a  loss  had  happened 
oik  the  voyage,  although  the  perils  of  the  sea  were  not  excepted 
in  the  bill  of  lading,  yet  inasmuch  as  the  owner  carried  the  goods 
gitettiitoasly,  it  might  have  been  questionable  whether  be  would 
be^pctasible  for  the  loss,  in  the  sam&  degree  as  if  he  had  re- 
eetfed  freight ;  but  the  master  having  undertaken  to  bring  home 
th^  goods  freight  free,  and  it  clearly  appearing  that  such  was 
the  Mntraet  which  the  shipper  intended  to  make,  the  law  can- 
■ttl  imiM  an  implied  contract  to  pay  freight,  to  which  it  is  clear 
tail  th^  thSpp^  never  agreed.  Perhaps  if  the  owner  had  ar«  ^  394  ] 
riV^t  Ini  SfmSem  before  the  ship  sailed,  he  could  have  annulled 
thiiNB<otethiet  made  by  the  captaiA;  but  the  question  is  not  whe- 
Ihijt^  If  lie  had  come  thither  he  would  have  been  bound  by  that 
GOljititet  to  carry  the  cargo  ^alis ;  but  whether,  after  having 
receited  and  carried  the  goods,  he  can  afterwards  annul  the 

Vol.  I.  X  contract 
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s 

1808.       contract  apon  which  the  plaintifT  pnt  them  aboard,  and  impose 
another  condition.    This  is  not  the  case  of' an  absence  of  all 


agreements,  where  the  very  putting  the  g«bdS^oil't>oard'  Woald 
MpxoK  be  evidence  of  an  implied  coi^tract*  id  p^y  fr^itfet,^  'bfef  "ri«*  that 
aadAnother.  presumption  is  rebutted  by  a  podtiy«'^cdHtfttbt,'^#lK^l(i4Jl^t«) 
carry  the  goods  freight  fre^L  Thfe  ctts^^w  1»«<«ftiW6^*d*^  tf*fck^ 
owner  himself  had  been  presi^nt.  f  or  tbe;carptaiflt'?s  i  ig^MM 
agent  to  the  owner  in  every  thing  that  relates  lib  ^'^j^^^iMifM^ 
and  management  of  the  ship.  It  is  p^Iiahy  ii^btfkkHfAhM^e 
master  of  a  ship  should  have  ample  power/ ^rnit^i^thftik^an^'^^tt^ 
sort  of  agent.  If  it  were  otherwise,  tire '  gkievantte  wotlM^lJe 
intolerable,  for  he  is  the  only  person  wifh  whom  fiHMgffateti'% 
foreign  ports  can  communicate,  to  make  tlieir  contracts.'  PrA^Kfct 
was  in  this  case  offered  to  tlie  captain  on  cert^  terms,  '^^^fl 
clearly  was  within  the  scope  of  his  agency  to  accept'or  refnsb^ft. 
If  in  any  particular  instance  he  exceeds  the  limits  of  Idtf  iaiitM* 
rity,  he  is  liable  to  his  oWner  for  the  nbuse  of  it,'  but*th^"l^iMi^ 
tract  must  stand.  Rinquut  v.  Ditehell,  Abbott  122. ''  Tbiil  is 
not  necessarily  a  nudum  pactum.  In  many-  cases'  it  fiMjf  %d%d- 
Tantageous  to  a  ship  to  take  in  goods  for  baflast.'  Btit'if  !^<dl!il)^ 
tain  in  a  foreign  port,  wanting  ballast,  had  taken  'iifi'good^'ii)M>tt 
an  engagement  to  carry  them  frefghtfree;  the  bwnef  ei&nii^  HfOk^ 
wards  demand  freight  because  bethinks  thetskf^talitktMiJ^'UctlM 
unwisely.  Besides,  anything  which  moves  detritoeHI?  t«^\hc 
plaintiff^  is  a  good  consideration.  Here  the  plafntiff'|^i4J'tij^ 
the  possession  of  his  goods,  and  the  did\aniagtshiitlittf^9M¥i 
[  395  ]  from  that  possession,  and  subjects  them  to  a  risk,i¥bioh'te^lhbe- 
triment,  and  a  sufficient  consideration.  The  owner -tbf^rftffere 
bad  no  right  to  detain  these  goods  under  the  pretefic^'bf  aMdM^ 
tract  for  freight.  And  the  plaintiff  having  been  nons^i^^^^ 
bis  count  upon  the  contract,  is  entitled  to  recover  upon  his 
count  in  trover,  precisely  as  if  the  declaration  had  contained  n 
other:  the  misjoinder,  if  any,  could  be  taken  advantage  of  onl 
on  demurrer,  or  in  arrest  of  judgment.  The  action  of  trovei 
clearly  lies  in  this  case,  although  the  transaction  is  founded  o: 
a  contract.  Every  case  in  which  the  amount  of  wharfingers 
dues,  or  the  right  of  stoppage  in  transitu  has  been  contested, 
has  been  trover,  yet  all  these  cases  are  founded  in  contract, 
Wherever  the  goods  arrive  in  specie,  trover  is  the  proper 
of  action.  And  although  a  simple  refusal  by  a  carrier  to  delive 
is  not  sufficient  evidence  of  a  conversion,  because  the  goods  -=== 
may  have  been  lost  by  causes  against  which  the  carrier  does  not^ 

^  insure. 
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insure,  yet  a  refasal  accompanied  by  proof  of  the  possession        1808. 
continaiDg,  is  sufficient  evidence  of  a  tortions  conversion,  until     JT 
a  title  to  retain  the  goods  is  shews.   Here  the  defendant  Moxon  ^^ 

has  unloaded  the  goods ;  if  he  is  not  entitled  to  freight,  trover      Moxon 
well  lies  against  him,  and  theaallth^  oommon  principles  appli-  and  Another. 
cable  to  that  species  of  action  apply  here,  and  the  plaintiff  is 
entitled  to  tecoYer  against  one  defe4^nt  in  trover,  thongh  not 
«gain«t  ijlie  other. 

\i\  rAl^NWiBLD  C*  J.    In  this  <iase  the  words ''  on  payment  of 
frawbt?  are  prjpted,   and   in  the  common  form:   the   word 
'/  jRmiK^"  wai^  especially  inserted,  and  it  is  very  difficnlt  to 
imagine  any  other  meaning  to  the  word  than  that  the  goods 
f^bpold  go  free  of  freight.    The.  question  is.  Whether  the  plain- 
t^S^  having  obtained  the  use  of  the  owner's  ship  without  his  con- 
lUeaty.the  owner  is  not  entitled  \o^,  quantum  meruit  for  freight? 
J!hm^  was  no  consideration  given  for  the  bill  of  lading,  the      [  397  ] 
4i9a|s  were  not  consigned  to  the  owner  of  the  ship» 
4;  liATVRBNGE  J.    In  the  pase  of  policies  why  are  the  words 
V  on  goods,  or  on  ship,"  inserted  in  the  margin  in  writing,  al- 
|/bf99gh  the  printed  forpi  is  otherwise?    As  to  the  extent  of  the 
CApfAi^'s  authority,  suppose  a  butcher's   servant  should  give 
Ji^vpiy  his  owner's  mutton  to  persons  who  dress  it  and  eat  it,  would 
^iq%,  th^  butcher  be  entitled  to  payment  i 
,  tJTi^  Ci^rt  were   nnanimous  that  the  action  of  trover  would 
Hf^  lie  in  this  case ;  but  upon  the  other  point  they  took  time 
4^  ^consideration. 

..il][poa  this  day,  the  Court  being  of  opinion  that  the  circum- 
ataBces  of  the  cause  ought  more  fully  to  appear,  directed  that 
tlie  defendant  Biggin  should  be  struck  out  of  the  record,  and 
apadathe 

Rule  absolute  for  a  new  trial. 
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2ft».  fs.  LaWSON    v.  MOGGRIDGE. 

Anadjomipoii    jyEST  Serjt  had  on  a  former  day  obtained  a  rul^  nki  that  jibe 
negKgetioe  ift  prothonotary  who  had  allowed  the  plaintiff  his  costs  m  this 

ddving  die       caose.  inie:ht  review  his  taxation.     The  action  was  brongrlit  to 

Dluntiff '•  car-  '         o  .    .  ,      U '•- 

siage  ooRtrarj    recover  the  sum  of  5/.  demanded  as  due  for  an  injury  done  to  a 

to  an  implied     j,g^  chaisc,  lent  upon  hire  by  the  plaintiff  to  the  defendant, 

aotmdemand     while  it  was  iu  fais  service:  the  defendant  at  the  iime  of  the 

SwIIImdfeiloB  action  brought  was  an  inhabitant  trading  and  dealing  within  the 

of  the  South'     towB  and  boroiiorh  of  Southrourk  and  the  eastern  part  of  the  hmi- 

Conacieofce.       ^Tod  o(  Brixton,  and  within  the  limits  of  the  jurisdiction  of  the 

Southzrark  Court  of  Requests,  as  regulated  by  the  st.  46  Geo.  3. 

[  397  ]     c.  97.    The  cause  was  tried  at  the  Sittings  after  last  Trinity 

term  before  M<insfield  C.  J.  when  a  verdict  was  found  for  the 

plaintiff,  *  in  5/.  damages,  and  405.  costs. 

Shepherd  Serjt.  now  shewed  cause  against  this  rule,  npo^tbe 
ground  that  the  action,  being  founded  upon  negligence  or  mis- 
feasance, in  driving  the  carriage  against  a  post,  contrary  t9  the 
alleged  undertaking  of  the  defendant  to  drive  it  carefotlyy  did 
not  fall  within  the  purview  of  this  statute,  which  was  wholly 
confined  to  debts.  Besides,  the  defendant  had  adopted 
wrong  course :  if  he  had  any  title  to  be  relieved,  the 
mode  to  avail  himself  of  this  act  would  have  been  by  a  sngges 
tion  on  the  record. 

Beit  Serjl.,  in  support  of  the  rule,  cited  Foote  v.  Coare. 


Bos.  Sf  PuL  589.  where  the  same  objection  was  taken,  but  t^i 
Court  allowed  relief  upon  motion.    The  distinction,  he  said,  wi 
this :  where  the  intent  is  to  call  upon  the  other  party  to  pay  ,costs, 
it  is  necessary  to  enter  a  suggestion,   but  where  the  .intent  i^ 
exonerate  the  party  applying,  and  the  otlier  party  i^  no^  enlit 
to  costs  at  all,  a  motion  is  sufficient  to  take  them  from  him. 

The  Court  were  clear  that  the  cause  of  action  was  not  withii — =:^ 
the  jurisdiction  of  the  Court  below. 

Rule  discharged. 


IN  THE  Forty-ninth  Year  of  GEORGE  III.  388 

1S08. 


WxL$o^  V.  Turner.  ^'••-  ^^ 

T^HIS  wa;^  an  action  for  malicicmsly  aires  ting  tLe  plainli  AT,  ^"i^J^^ 

and  IioWing  him  to  bail  for  seven  bandred  pounds.     Upon  »tt«rpcj  io  tbe 

Ihe  trial  of  this  cause,  at  the  Guildhall  sittings  after  last  Trinitif  thiid^rioo  to 

erin/ before   3f^//«/?e/d  C.  J.,  ii  was  proved  that  [FiZso;*  bad  d(>anactfek. 

f,    <:t         '  .  .  .  '■  ,  live  to ibe  de- 

been  concerned  with  Johnson  in  a  course  of  smuggling  tran&ac-  iendant,  whicli 

'iions,  durina:  which  a  debt  became  due  from  Johnson  to  Turner,  ^y  ^^^IjTu'^ 

. ./t ,  ■     .  scope  Of  IMS 

for  which  TVihon  became  bail  for  Johnson,    A  bill  for  300Z.  also  »otiiorUj,  aie 
Decame  due  from  TT77sc«  to  Johnson^  which  was  paid  by  Turner,  j^idearc'to  af- 


«.  t* 


who  had  on  thai  occasion  become  tail  for  fVikon.    JaJmson  was  ^5?'!*  >*'*"^ 
'indebted  to  Wilson  in  the  sum  of  3000/.,  for  which    Wilson  Lad  ©ffer. 
aurrested  him.     Johnson  then  arrested  fVilson   for  1000/.;  and  ,v^^'^I*V^ 
Turner  in  a  joint-action  against  Wilson  ^nd  Johnson^  in  February  been  nsdeto 
iS06,  arrested  fF;/50rt  for  ^00/.,  bui  did  not  arrest  Jolmson,  for  •I'^^fc-^^: 
lyhom  a  common  appearance  was  entered.     In  Michaelmas  term 
*t8uo,  after  having  been  eight  or  nine  months  in  prison^  TTiYson 
^jras   superseded.     Hill  acted  as  the  attorney  in  both  actions, 
aipd'  proceeded  in  the  joint  action  against  Wilson  only,  and  not 
against  Johnson,     To   shew  in   what  spirit  these  arrests  are 
'ipaae,  Teague)  an  officer  of  the  Compter  was  called,  who  proved 
that  about  two  months  after  the  arrest  of  Wilson,  Hill  came  to 
ftie  '  prison,  when   the  plaintiff  would  not  see  him,  and  the  wit- 
ness asked  him,  why  Wilson  was  kept  in  custody  ;  Hill  replied, 
if  he  will  exchange  receipts  with  my  clients,  or  my  client,  I  will 
Irc^lease  him.     Best  Serjt.,  for  the  defendajit,  objected  that  tliis 
aedaration  of  HilVs,  not  being  accompanied  by  any  act  of  his 
(ione  in  bis  character  of  attorney,  was  not  admissible  evidence 
fo  affect  the  defendant.    The  jury  found  a  verdict  for  the  plain- 
tiff with  1000/.  damages. 

*Best  Seijt.  had  obtained  a  rulen/sito  set  aside  this  verdict  on      C  ^^  J 
account  of  the  admission  of  the  evidence  of  J/i7/*s  conversation.  • 

Cocie/Z  Serjt.  shewed  cause.  Under  the  circumstances  it  mast 
be  presumed  that  /////  was  acting  as  the  attorney  of  Turner.  It 
is  manifest  he  made  this  proposal  with  a  design  that  it  should 
be  communicated  to  the  plaintiff,  as  a  means  by  which  he  might 
attain  his  liberty.  This  is  not  offered  as  evidence  to  charge 
JoAw5ow  with  a  criminal  act  of  conspiracy ;  if  it  were,  it  might 
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not  be  admissible  :  but  it  is  an  act  lying  within  the  scope  of  the 
authority  of  the  attorney  in  the  cause,  who  has  a  right  to  dis- 
charge the  defendant :  not  only  the  act  of  the  attorney  himself, 
but  even  the  act  of  his  subordinate  agent,  will  bind  the  princi- 
pal in  a  cause ;  this  therefore  can  be  viewed  only  as  the  act  of 
an  attorney  acting  within  the  limits  of  his  authority,  and  in  that 
view  evidence  of  his  conversation  is  adi^saible  ta  effect  liis 
client.  ' 

BestSer^i.  contrd.  If  thiff  evidence  were  adniis^ibid  In' 'ft 
civil  cause,  it  would  also  be  admissible  in  a  criminal  ^ttrt;  The 
authority  of  an  attorney,  like  all  other  authorities,  has  its  Kmiti, 
and  it  is  clear  that  Hill  was  not  acting  within  diose  limits.  Be- 
sides, the  proposal  is  not  made  to  the  defendant ;  and  it  w6ald 
be  of  the  worst  consequence,  if  the  loose  conversafioni^  of  attttr- 
nies,  held  vrith  strangers,  were  made  binding  upon  liieir  pfrm- 

cipals* 

Ctf  r.  adv.  %mU^ 

Mansfield  C.  J.  on  this  day,  after  recapitulating  the  facts 
of  the  case,  delivered  the  opinion  of  the  Court. 

Soon  after  the  trial  I  had  great  doubts  whether  I  on^ght  to 
have  admitted  that  evidence,  and  after  great  consideration  'tbe- 
Court  think  it  ought  not  to  have  been  received,  for  as  it  was  litot 
accompanied  by  any  act,  it  cannot  be  considered  as  done  by  tiie 
order  of  Turner  or  Johnson.  I  am  not  aware  that  any  conViBrsii*- 
tion  of  an  attorney,  not  spoken  upon  oath,  nor  proved  to  bcr 
authorized  by  his  client,  can  bind  the  client  Hill,  it  Is  tfjie, 
speaks  as  if  he  had  power  to  discharge  the  plaintiff,  but  that 
power  he  certainly  had  under  his  general  authority.  If  HiHhsA 
gone  and  made  tiie  proposal  to  Wilson,  I  rather  think  the  evf* 
dence  ought  to  have  been  received.  Although  it  is  impossible 
not  to>  believe  that  the  motive  for  the  arrest  was  either  thenrisk 
to  obtain  the  release  of  JoA;?5oii  from  the  debt  of  3000/.  Or  mere 
malice,  I  do  not  know  that  the  Court  can  so  far  put  themselves 
in  the  place  of  a  jury,  as  to  say  that  it  is  impossible  that  th 
case  could  be  varied  by  the  exclusion  of  this  evidence ;  an 
therefore  the  rule  for  a  new  trial  must  be 

Made  absolute. 
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..   .  I    f  •  ■  . 


THi    •''.  WiLLiAMS  r.  Miller.  jv.w.28. 


J'  ,n      tT 


'T'fll^kiipa^  sMi^actioa  upon  the  case  framed  upon  the  statale  ^***^!Aj!j.' 

34  Geo,  3.  c.  23.  to  recover  damages  of  the  defendant,  who  aoaet^and 
hadri^pitd  an4  «old  a  pattern  of  a  calioo  of  which  the  plaintiff  I^^Jv^SJj^ 
^a8{tbe  proprietoir.     Upon  the  trial  at  Guildhall,  at  the  Sittings  iwn.  witb cMts 
after  last  Trinity  term^  before  Man^eld  C.  J.  and  a  special  not  take  awaj 
joxyv  ^he  plaintiffs  obtained  a  cerdict  with  a  shilling  damages.  ^^^ 3"*%®"' 
1*be  Chief  Justice  indorsed  upon  the  panel  a  certificate  that  the  tify  under 

^"l  VI'  dl. 

damages  did  not  amount  to  40if.,  upon  seeing  which  the  protho-  tiuttthecMto 
notary  refused  to  tax  the  plaintiff  any  more  costs  than  damages.  «reie5»tban 
"The  first  section  of  the  act  27  Geo,  3.  c,  38.  s.  1,,  which  is  made 
perpetual  by  the  34  Geo.  3.,  gives  the  plaintiff  such  damages  as 
^  jpry  shall  assess,  together  with  costs  of  suit. 

Best  Serjt.  on  a  former  day  had  obtained  a  rule.it/51  that  the 
protboQotary  might  tax  the  plaintiff  his  full  costs  upon  the     [  ^01  ] 
^itund  that  they  were  given  by  the  statnte. 

^,  Shepherd  mid  Lens  Serjts.  now  shewed  cause.  The  statute 
c^aratts  nothing ;  it  does  not  take  away  the  Jud|;;e*s  power  to 
cerlify^  In  the  cases  where  that  is  circumscribed,  the  stat.  43 
£liz,^,  6.  gives  the  special  exceptions. 

, JBas^. Serjt.  in  support  of  the  rule.  The  intention  of  the  legis- 
If^Hfe^was  togive  the  full  costs  of  suit,  for  it  is  impossible  that 
tbf^' damages  to  be  given  for  imitating  one  single  print  can  ever 
amofmt  to'  forty  shillings,  and  therefore,  unless  the  legislature 
b||d|iatei)ded  specially  to  give  costs,  they  would  have  left  this 
sf^cjiesi'ef  property  unprotected.  The  statnte  being  subsequent 
to  Uie  43  £&r»' cannot  be  restrained  by  the  exceptions  of  that 
act;;  ai;Hl. unless  the  words  of  the  statute  are  nugatory,  full  costs 
ronst^  AiUo>r  the  verdict.  There  is  no  instance  in  which  a  sta- 
tQi\fi  hayii^  given  <posts,  the  Judge  has  taken  them  away  by  a 
certificate. 

M^jjiSFlELD  C.  J.  The  law  would  have  given  the  action 
upon  the  prohibitory  clause,  if  the  act  had  not  proceeded  to 
direct  it.  The  statnte  gives  costs,^  but  if  it  had  merely  said, 
*'  the  plaintiff  shall .  recover  damages,"  the  costs  would  have 
followed:  therefore  this  statute  in  giving  the  action  gives 
nothing. 

•^         Chambre 
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1608.  Chambre  J.     The  plaintiff  will  still  have  Lis  costs,  though 

tbev  will  be  small.    The  statute  contains  no  words  to  carlail  the 


^,  Judge's  discretion  to  certify. 

MiLLEJt.     n»)     .  ,  .  Rale  discharged. 

1)1. .[  ii  '.•I'."  .'  'j,  f,  i-u  'i.i'.iJ    HI  n  ••//i    i-'  • 

[  402  J    ^  the,$M<  27  Q.  a,  c,- ^^^^  I.  in  pr^^pribingltbeboiQflilLXif  to- 
j^*/^  tQ  b«. pursued.  f(9r  ^offeac^s  commiited^  auiScoiitttft^^fpfei 
^^mages/with  full  coats  of  suit*     i.  /   .it;         >    nil"      itUtiq 
*■.-...,  ■      \. .    .:.   ;    •  • '.   .  ..r  :•  :■,'■'>.'»  w/ w-.iijiv- 

]i^,.-  .-'•:.;  I  :i  .•    '.    i.i  '.'   ».  '  i*. :'  .'    'i>'^i  ,'")aii:» 

....,-  :•,    ..        .;..•..:-.•:      "    :■      •  •  ..:■;   "     i'    ./      -^  •       .'■    ^-  '    Jiv/ 
Ju-    ■  •  ■  '       StOUGHTOK  V.  LbiOH^:  >  •  --'^    ■'»"''  '■ 

Dower  is  due    'T'H  IS  was  a  case  dir:?cted  out  of  thc^  High  Court  of  Obimcery 
of  mines  f^  the  Opinion  ofthis  Court :  .the.  faqt&.  were  ia-  substanoe 

wrought  dur-  '-  ii 

ing  cover-  W^  IO|iOW.  f         ■  ■  •  i  >   ^^ ;  •  >  ^^z  «.  * 

*"whciherbv      "Johu  Uauhury  was  in  his  life  \im»^  and. during  biift  iiiarrMige» 

the  husband, or  fi^fd,  ^t  hisdeath^  :actuaUy  seized  of  divers  landed  estotesf  And 

yeMs,^hethcr'  pf  «everal  miues  and  strata  of  lead  and  coal ;  namely^  iniiu. 

Paying  pecu.  \^Jx^  a  lead  mine  and  a  coal  min^,  neither  opened,  wrgvgiit^ 

Rents  in  kind.  OT  demised.    Two  lead  mines  and  two  coalmiaes,  which^ 


And  whether   *j|e  ooverture.  he  had  demised  to  tenants  for  years,  r 

the  mines  are  '  •  j      i      i  i  . 

underthe  hus-  j^QnjLary  reuts^  to  be  paid  whether  they  did*  or  did^  ttot  p 

hands  own         ^^j  ^^^j^  ^j^^^  .   ^^^  ^^  ^^^j^  ^^^^  ^£  ^j^^g  ^jjj^  j^^^j  been.© 

Or  have  been  j>^jfbro  his  death,  by  the  tenant,  who  still  contuiaed  now  lo 
granted  to  him  it ;  and  tl^  Other  had  not  been  ^opened  ;  a  lead  lakieifimila} 
to  take  the        mine  which  he  bad  demised  durin^:  the  coYerinre  In  fruiaihj 

whole  stratum     <^  .  ^ 

in  the  land  of    ye^r^  lenderwg  not  pecuniary  rents^  but  qu£»ititiea4)f!iUe>l 

others.  .,       i  r  *•  ^ 

G      t  «*    ii»i  I  ■....-.,  '/i«' III    :>ilt    to 

Such  a  grant  <.'»»... 

isagrantofaiei^liljD^ditaaMntia  fttesimple.  ,   u  „  >;  i'h:.;>  Oil",  tiiii^ 

But  dower  is  not  due  of  miues,  or  strata,  unopened,  wbeiher  under  the  husl>and*s  soil  Cf  <unda  ' 
soil  of  others.  •  *^^'^»- 

If  land  assignf^^,  (br^dowcr  contain  fin  open  mine,  tenant  In  do\wr  niajr  worif  ^  ftftfaAr  oiffij^iildt. 

Dower  may  be  assigned  of  mines,  either  collectively  with  other  lands. 

Or  separately  wf  Ifarmselves.  .     i;     i.     .       --?-..'«)«{    iJiil     .VOJ)!^ 

Separate  alterD|t^/^jo34p|#iit  of  tkM}  whole  iat  sho^  propactitnale  p«rt«di<  ^'> i  ( i  m  '..o  »  f t'jqo  ifi 

If  the  heir,  being  pf  fuji  age,  assign  excc&sive  dower,  he  has  no  remedy  at  law.  ■       i      «     i  tfK* 

If  the  sheriff  wM^  eti4«S4ef  dower,  the  heir  n^^  TiaVe  a  Vct>e  JMa  tb'*<^a&'A'4V^al^nfeiiViri^^ 

"^      ?'^        JlIJl  H. .!..",    .     -MW.    ,.  'J'.'.        :r'      I..      »L:    ..';hlJ    ililli         ihnA)     r'Uai.'^^^ 

loe  beir  under  age  assign  Excessive   dower,  he  may  have  relief  by  writ  of  admcMUiement  (^^^ 
dower. 

•[  408  ]  .  ore? 


I 
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re  and  coal  when  gotten,  and  the  tenants  were  by  the  tennd  of       1808. 

leir  leases  at  liberty  to  work  or  not  to  work  these  mines  ;  the  « 

Dal  mine  was  at  the  time  of  John  Hanbury'%  death,  and  of  this  ^^ 

lit,    wroaght  by  the  tenant;    the  lead   mine  had  not  been      Leigh. 

pened ;  and   two  lead  miqes  and  two  coal  mines,  which  had 

cen  opened  and  were  wroaght  by  the  deceased  himself  at  the 

laoiof  Jiis  death,   oneof  each  sort  of  which  mines  had,  from  the 

im^  of  ifaifl  death,  ceased  to  be  wreugfat,  bis  heir  thinking  them 

npHofitaUe:  the  other  of  each  sort  the  heir  continaed  to  work 

o   profit.    The  first  qnestion  was,  wbeAer  John  Hanbury*s 

ridow  were  entitled  to  dower  of  all,  or  any,  and  which  of  these 

nines,  and  what  the  widow  could  claim  to  be  legally  assigned 

o  her  thereout  as  her  dower  ?    The  deeeased  was  also  entitled 

o  the  following  minerals  lying  under  land,  which  was  not  his 

>wo,  but  wherein  he  had  purchased  of  the  land-owner  liberties 

x>  work  through  his  lands  namely^  a  mane  or  stratum  of  coal, 

md  another  of  lead  ore,  which  he  had  opened  and  wrought 

haring  the  corertarey  and  was  working  at  the  time  of  his  death, 

HDod^hich  the  heir  had  ceased  to  work  the  lead,  but  continued 

to  work  the  coal :  a  mine  or  stratum  of  lead,  and  another  of 

;»iaij !  wbich  he  had  not  opened  or  wrought ;  a  mine  or  stratum 

bfileadi  and  another  of  coal,  which  he  had  demised  to  tenants  for 

|^«arv  i^i^dering  at  their  own  option,  which  they  might  annually 

f&i^^pei,  either  pecuniary  rents  or  rents  in  kind,  commencing  from 

IJbvitiiiiB:  when  the  mines  should  be  wrought.  The  lead  mine  had 

^ea opened  before  the  death  of  John  Hanbury,  and  the  tenants 

luul'P^d  their  rents  in  ore  in  kind.  .The  coal  mine  had  not  been 

bpen^dy  nor  was  yet  opened. 

ii ila  oase  the  Court  should  be  of  opinion,  that  ihe  widow^  was      r  404  ] 

fambtlelito  dower  in  any  of  the  cases  mentioned  in  the  first 

qdesimi;' the  next  question  for  the  opinion  of  the  Court  was, 

HT^iethen  she  was  entitled  to  dower  of  all,  or  any,  and  which 

of  the  mines,  strata,  or  rents  secondly  above  mentioned,  and 

what  she  could  legally  claim  to  be  assigned  to  her,  as  her  dower 

tf^eof? 

^hmilw,  soon  after  John  Hanbury's  death,  the  heir  let  the 
widow  into  possession  of,  and  assigned  to  her  for  her  dower  of 
an  estate  called  (A),  certain  closiBS  of  land,  in  which  there  was 
an  open  coal  mine,  wrought  at  acertain  period  daring  the  cover- 
toj^^  }}^t-^^icl^.had  ceased  to  be  wrought  long  before  the  hus- 
i)and*s  death  :  and  the  value  of  the  closes  was  amplv  sufficient 


1 808.       to  answer  any,  demand  of  dowejr.  withoiit  i;^9^  P^-th^i  T^^Bfi  flf . 

^  the  coal,    Tk©  widow  had^  .«inc^  Uer  husband'^ /deaib»  iff^^  M?ii 

^  work  this  m^ne^  and  ba,d  retained,  the  profit  to*  her.  qwi»  fSlfiftfi^^, 

L£iou»      sive  use*  ,-  •    .*.»:.;;    '■  ,• -Jif'^  ■.7r!if;,( 

^    The  third,  and  fourth  qae$tion«,,.foi:  the  opinion  of ,th^.^9^rtp,j 

were.  Whether  ther  widow  ws^  in  Jaw  entitted  in  ?virtnet,o^ft^^ 

intere3t  of  dower«  or.for ,  any  other ireaspjn^  .to.work.  Hdbis  m}^  ^pi;  r 

her  own exdasive  «JS0  ^d  benefit?  i    ,..  ,,i.  '„  .,i 

Taking  the  assignment  of  .the3e  closes^  as  tbej  ^idow^a  4q WjBTf , 
16  be  the  act  of  the  heir  hipiself^  and  to  hav^.  been  a  mo«t  ,eSff 
ces^ite  assignment  jn  point  of  valaei  had  the  heir  by  Ja^wy 
and  what  remedy  agjainst.tha  dowxess,  as  against  the  e^eqt  oChifli 
own  af>t  ?   .  ..,/..,     ...       <  • 

If  ttiis  assignment  had  not  been  his  own  act^  hat  bad  been 
made  in  the  course  of  le^al  proceedings  under  awrit  of  dower^ 
Would  the. heir  l^y  law,  baye  any,  ojid  what  xemedy  against  the 
effect  of  such  assignment  2 

This,  case  was  argued  by. Shepherd  end.  JB^st  Serjeants  on  be^ 
half  of  the  dowress^  They  contended  that  mines  in  general  are 
[  405  ]  subject  to  dower  like  all  other  real  property.  The  rule  may  be 
thus  laid  down :  wherever  a  perpetual  izUieritance  arises  ont  of 
Iand>  or  is  connected  with  land,  it  is  the  subject  of  dower.  The 
wife  is  entitled  to  dower  of  all  profits  of  land  in  which  the  husr 
band  was  seised  of  an  estate  of  inheritance.  F.  N.  JB.  148. 
Many  things  of  a  less  permanent  and  substantial  nature  than 
mines  are  subject  to  dower.  Springs  of  water  were  held  in  the 
ease  of  JUx  v.  Miller^  Cowp,.  619.  to  be  profits  of  the  land.  So 
dower  is  due  of  tolls  arising  from  a  public  navigable  river*' 
JiiHkendge  v.  Lfgram,  2  Ves.jun.  652,  If  a  man  lets  lands  with 
liberty  of  digging,  his  wife  shall  not  therefore  the  less  be  en* 
dowedof  them.  Many  of  the  cases  put  by  Lord  Coke^  T^t^' 
32.  a.  are  of  things  not  partaking  so  much  of  the  nature  of.  red 
property,  as  mines.  But  whatever  may  be  the  case  as  to  soch 
mines  as  are  unopened,  those  which  are  opened  are  clearly  lia- 
ble to  dower.  The  husband  by  opening  them  has  destroyed  ftjU 
other  profits  of  the  land,  and  if  they  are  not  contin^ed  to  be 
wrought,  they  will  be  spoiled.  Clavering  v.  Clavering^  2  P. 
fVfnsn389.  So  that  the  working  of  mines  once,  opened  is  bene- 
ficial, and  not  detrimental  to  the  inherit^ce*  .  hiHof^jjf  y^Hol- 
iy,  1  Fern.  218.  the  only  dispute  was  as  to  the  quai^tqpi :  tho 
right  to  dower  of  mines  was  not  doubted*  A  lessee  for  years 
may  work  mines,  if  open ;  Co.  Litt.  54.  b,;  or  if  let   for  the 

purpose 
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Me  of  being  opened ;  Saunders^ s  Case,  5  Co.  12*;  and  it  is        1808. 

aste.    2.  As  to  the  question  how  dower  shall  be  assiirned  «  ^ 

»e  mmes^  the  rule  is,  that  where  the  property  is  of  sach  a  ^^ 

e  that  a  divided  third  pari  cannot  be  given,  the  wife  is  to      Lbiou. 

idowed  in  a  special  manner ;  as  of  the  third  toll  dish,  or 

jIMstrt  of  {he  profits.  .  In  the  case  where  the  land  above  and 

^Vhe  inities  wroaght  by  the  husband  belonged  to  another, 

g|ht  must  be  the  same ;  for  it  is  immaterial  to  whom  the 

Utiding  land  belongs ;  the  question  must  be  decided  upon 

aliMre  of  the  property  itself.    This  can  only  be  considered      [  406  ] 

al'  property;  it  would  go  to  the  heir,  as  would  a  fishery, 

I  rs'clearly  subject  to  dower.     It  is  wholly  immaterial  whe- 

)r  no  the  heir  has  wrought  the  mines;  for  since  the  title  of 

owtess  is  derived  from  the  husband,  and  ndt  from  the  hdr, 

nhot  be  afi^ected  by  his  acts  or  omissions. '    Upon  these 

iptes  the  widow  is  entitled  to  dower  of  the  mines  respect- 

rhich  the  first  and  second  questions  are  raised.    3.  Upon 

a  question  it  is  equally  clear  that  the  widow  is  entitled  to 

the  mines  in  the  land  assigned  to  her  for  dower,  which 
^en  opened  in  her  husband's  life  ;  for  tenant  in  dower  is 
t  for  life,  and  tenant  for  life  may  work  all  open  mines ; 
least  it  rests  on  the  other  side  to  shew  on  what  principle 
I  to  be  restrained  from  the  pernancy  of  the  profits  of  the 
aissigned  her.     4.  But  if  the  heir  has  himself  set  out  too 

for  her  dower,  the  law  gives  him  no  remedy.  Where 
k'  has  been  assigned  by  a  guardian,  or  an  iiifaqt  before  he 
»fiage,  there  the  law  gives  a  writ  of  admeasurement  of 
r ;  but  where  the  heir  being  of  full  age  has  himself  assigned 
abch,  neither  he,  nor  his  infant  heir  shall  have  the  writ. 
/.368. 

ns  Serjt.  contra.  Where  mines  have  been  actually  wrought 
rf  of  the  estate  of  the  husband,  they  may  perhaps  be  colla* 
y  subject  to  dower  together  with  the  rest  of  his  real  pro- 
.  'But  mines  have  never  been  assigned  as  in  their  own 
e  liable  to  dower.  The  interest  of  a  tenant  in  dower  is  a 
^tate  only ;  but  an  interest  which  can  enable  the  possessor 
Tk  mines,  must  be  an  estate  of  inheritance,  for  it  is  an  act 
jbte  in  a  tenant  for  life.  The  words  of  Littleton^  s.  36. 
ds  and  tenements*'  do  not  decide  the  question.  '  Dower  is 
lie  of  every  tenement,  for  dower  does  not  lie  of  a  tenement 
mine.  Kent  v.  Berri/,  1  Str.  625.  Lord  Coke,  1  Inst:92.  a. 
.eratcs  all  the  various  species  of  property  which  are  subject 

to 
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1808.        to  dower,  but  ho  does  not  include  mines  amongst  them ;  and  it 
is  observable  that  all  the  matters  there  enumerated  are  the  sub- 

iects  .of  annual  increase  and  renewal,  which  mines  are  not.,  Thus 

•»         '  .   ■      ■'      ^     7  ..'.I,     !•  *^f  >'Ml^ll^l■ 

a  cpiz)mon  is  a  collateral  right,  consi^sting  ^n  tl^e  enioyjjnent  of 

herbage  annually  reuewipg.  Tlie  profits^  6t  a  nfill^  pt  a  ftur^  of 
the  custody  of  a  £:aoI,  are  all  of  an  annual  natqre.  ,  Mines. are 
on|y  to  be  used  by  the  proprietor  of  tlve  inheritance^  f<pr  u6i 
they  are  used,  they  are  gone.  This  reason  is  sLill  stronger  in 
the  case  of  mines  than  in  that  of  tiiuber,  which  is  not  (uc  sub- 
ject of  dower.  Whitfield  V.  Bexcit.  2  P.  fVms.  242.  tenant  for 
''        •  ■      •^  ■  .  -  ^••'ii -  ' 

life  was  equally  restrained  from  waste  in  both.     No  ^ai^e  is  cited 
in  F.  N,  li.  149.  to  support  the  assertion  there  made.   A  furiher 
reason  why  mines  should  not  bo  subject  to  dower,  arises  upoik. 
the  second  question  ;  for  if  a  writ  should  issue  to  the  sheritf  ti> 
assign  dower,  there  is  no  rule  by  which  he  could  possibly  assigm 
it.    As  to  the  third  class  of  mines,  let  for  a  rent,  it  may  be  an- 
swered,  that  where  the  demise  comprehends  under  one  rent  dif- 
ferent species  of  properly,  some  of  them  in  their  nature  subject 
to  dower,  and  others  nof,  it  does  not  follow  that  the  wife  'shall 
be  endowed  of  one  third  of  the  whole  rent,  which  is  partly' re- 
served in  respect  of  property  not  the  subject  of  dower.  \J^V'io 
the  fourth  class,  where  a  man  is  not  seised  of  the  land,  bat^Kas 
purchased  a  mere  privilege  to  work  a  mine  in  tlie  land  of  another, 
that  cannot  be  the  subject  of  dower.     It  is  a  right  not  capiaDte 
of  being  granted  in  fee  simple,  which  implies  a  perpetnii!y  ;  l^Dr 
the  mineral  is  a  produce  of  the  earth,  which  will  not  be  renewe^. 
It  may  be  admitted  that  the  conduct  of  the  heir  in  working  or  In 
discontinuing  the  mines,  will  not  decide  the  question  either 
way.     Perhaps  the  mines  which  had  been  wrought  during  tbe 
coverture,  and  continued  to  be  wrought  after  the  husband^  0^ 
[  408  ]      cease,  may  fall  under  a  diOereut  predicament  from  the  others. 
As  to  the  effect  of  the  assignment  by  the  heir  himself,  it  is  not 
to  be  taken  that  he  has  assigned  to  the  widow  these  mines,  mil 
she  has  taken  more  than  was  assigned  to  her,  and  that  to  wlifi^fi 
she  was  not  at  all  entitled  :  he  assigned  her  the  land,  but  dtd'^i&i 
intend  to  assign  her  the  mines  within  it.     If  land  were  aBsigti^ 
in  which  was  a  grove  of  oaks,  though  the  only  profit  of  thatliflS^ 
would  be  in  the  timber,  the  dowress  could  not  cut  asiriitle  tre?. 
If  indeed  the  heir  had  himself  assigned  more  than  he  ought,  o 
property  liable  to  dower,  it  seems  that  he  would  be  without Vc 
medy.    2  Inst.  8C7.  8.  but  this  is  not  a  case  of  actual  endo'v 
mcnt  by  the  heir,  of  the  mines.    The  case  of  Ho/bj/'  v.  7/o1S 
decides  nothings  fur  there,  although  the  widow  hud  obtained  i' 

unfi 
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'm'fair  Wd vantage;  l!ie  plaihliifs  were  willing  to  gVant  her  one      ^^ 
tniy'of  the  mines/ without  raising  the  question  of  her  right,  Stougiitow 
wnich  ttereifore  never  came  under  fhe  consideration  o(  the  Court  r. 

J5fiif/ih  Vepiy.  '  librd  Coke  is  not  an  authority  to  shew  that  at      Leigu. 
ihfe  um^^wheh  lie  wrote,  any  express  decision  had  been  promul- 

Titzherhert,  N:  B. 
commons,  &c.  and  of 
f|nv  oilier  estate  of  inheritance,  of  which  the  husband  was  seised. 
Tnis'^ passage  then,  as  well  as  the  case  of  llolii/  v.  Tlolby,  are 
express  recognitions  that  mines  are  subject  to  dower.  In  the 
case  of  Claveriiig  v.  Clavering,  the  mines  were  opened  subse- 
quent to  the  creation  of  the  estate  for  life.  In  the  case  of  IV/iit- 
J^eld  V.  Bewit,  all  the  mines  were  unopened.  As  to  the  strata 
in  another  person*s  land,  the  husband  had  not,  as  it  has  been 
said/ a  mere  privilege;  he  had  an  exclusive  property  in  the 
stratum,  and  a  privilege  to  go  through  the  surface  of  the  super- 
jBCumbent  land  for  the  purpose  of  working  it. 

,,*  JtfANSFiBLD  C.  J.  The  grant  of  the  stratum  must  be  taken  [  ^^  J 
to  be  a  grant  in  fee-simple.  In  the  course  of  the  discussion  I 
was  .strongly  struck  with  the  argument  used  for  the  heir,  that 
Xioina  i^oke  has  in  1  Inst.  32.  enumerated  all  the  species  of  inhe- 
nUujice  of  which  a  woman  shall  be  endowed  :  and  I  thought  it 
jcp^traordinary  that  no  mention  should  be  made  of  mines.  But 
apoii  referring  to  the  passage,  it  appears  to  be  no  enumeration 
ft  qll  the  things  whereof  a  woman  shall  be  endowed.  Nothing 
fake  it :  in  the  8Gth  section^  upon  which  this  passage  is  a  comr 
m^tary,  Littleton  says,  the  wife  shall  be  endowed  of  all  lands 
ai^d  tenements  of  which  her  husband  was  seised.  Lord  Coke 
sajf  s  i|ot  a  word  to  explain  what  is  land  or  what  is  a  tenement, 
tj^inl|d|ng  the  import  of  those  terms  well  known  in  the  law.  But 
the  intention  of  the  passage  is,  to  shew,  that  although  ail  lands 
fmq  tenements  are  subject  to  dower,  and  assignment  is  to  be 
ip^^e  by  petes  and  bounds  where  it  can,  yet  it  is  no  impediment  to 
^o^mii^^ii  the  tenements  are  of  such  a  nature  as  that  they  cannot 
be  as^ij^ed  by  metes  and  bounds ;  but  in  those  cases  it  shall  be 
f^siepecl  OS  well  as  it  can  be,  as  by  the  third  toll-dish  of  amilU 
or  ue  ^ike.  In  the  preceding  chapter,  which  is  of  tenant  by  tlie 
^ffrt^y^  Li titief  OH  does  not  mention  of  what  the  wife  must  bQ 
seised  ;<^nid  ^rd  Coke^  39.  &,  speaks  of  lands  only^  but  Little- 
/on,r$«52.,  speaks  of  tenements.  The  words  in  both  cases 
must^  receive  the  same  exposition  :  and  it  is  only  necessary  to 
see  whclher  this  sjWicies   of  property  be  land  or  a  tenement. 
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1808.       Comyn^  and  tbe  other  digests  which   have  been   cited,  only 
'      follow  the  words  of  Co.  Litt,,  the  reason  of  whose  authority  is 

^^^  ii"^       above  stated.    In  the  case  of  trees  there  is  n  fijCQ&t  in theslmde 

Leigh.      and  pannage^  bat  in  the  case  of  a  mine»  the  woHung  it  is  the 
only  mode  in  which  it  can  be  enjoyed* 

[  410  ]        A  second  argument  was  prayed  on  behalf)  of  Ihe  :i)eir,  .iribick 
the  Court  refused*  thinking  the  oase3uffii:iently(€leaf.'...-i 

The  Court  certified  fo  the  High  Court  of  Chancerj/tbitilkair 
opinion  npon  the  questions  proposed  to  then,  ariaing .  .bom.  Ibe 
first  and  second  statements  in  the  oase^  was,  th^t  the.  widAW-of 
John  Hanbury  was  dowable  of  all  his  mines  of  lead:  and  cmI, 
as  well  those  which  were  in  his  own  landed  estates  as  the  niasi 
and  strata  of  lead  or  lead  ore  and  coal  in  the  lands  of  other  par- 
sons, which  bad  in  fact  been  open  and  wrought  before  his  deatki 
and  wherein  he  had  an  estate  of  inheritance  during  thecoveriuc^ 
and  that  her  right  to  be  endowed  of  them  had  no  dependesoe 
npon  the  subsequent  continuance  or  discontinuanca  of  woduBg 
them,  either  by  the  husband  in  his  lifetime,  or  by  .those  elaifl^ 
ing  under  him  since  his  death. 

They  thought  too  that  her  right  of  dower  of  such  mines*  &fi. 
could  not  be  in  any  respect  affected  by  leases  made  by  tlie  tbii* 
band  during  the  coverture ;  but  if  any  of  the  existing  leases-  fir 
years  were  made  by  the  husband  before  marriage,  then  the  «»; 
dowment*  (if  made  of  the  mines*)  must  be  of  the  reversiws  ssd 
of  the  rents  reserved  by  such  leases  as  incident  to  the  raversioiifl, 
in  which  case  they  thought  the  widow  would  be  boand  so  losf 
as  the  demises  continued,  to  take  her  share  of  the  renders,  wl#> 
ther  pecuniary  or  otherwise*  according  to  the  terms  of  the  i«« 
spective  reservations.  They  wexe  abo  of  opinion  thai  tbo 
widow  was  not  dowable  of  any  of  the  mines  or  strata  which. hsd 
not  been  opened  at  all*  whether  in  lease  or  not. 

In  assigning  the  dower  of  Mr.  Hanburtfs  own  lands,  the  she- 
riff must  estimate  the  annual  value  of  the  open  mines  therein  si 
part  of  the  value  of  the  estates  of  which  the  widow  is  dowahla; 

[  411  ]  ^^^  i^  was  not  absolntdly  necessary  that  he  ahoold  assign  to  her 
any  of  the  open  mines  themselves*  or  any  portions  of  theau 
The  third  part  in  value  which  he  should  assign  to  her  might  oon* 
sist  wholly  of  lands  set  out  by  metes  and  bounds*  and  contain- 
ing none  of  the  open  mines.  Or  he  might  include  any  of  the 
*  mines   tbemselves  in  the  assignment  to  the  widow*  descrihiBg 

,  them  specifically  if  the  particular  hinds  in  which  they  lie  skooU 

not 
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>t  also  be  assigned ;  but  if  those  lands  should  be  included  in        1S08. 
e  assignment,  the  open  mines  within  them  might,  bat  were  ^ 
It  neees^ariiy  to  be  so  described,  being^part  of  the  land  itself         ^ 
bick  n^feis  assigned  ;  and  aiA  th^  wmrking  cf  open  mines  was  not      LM^tr. 
ftste,  the  tenant  in  dower  might  work  sneh  mines  for  her  own 
M^tisi ve  profit.    Or  the  sheriff  might  ditide  the  enjoyment  and  ^ 

$rception  of  the  profits  of  any  of  the^particularBiines  as  after 
eiitioned. 

'Tn  regard  to  the  mines  and  strata  which  Mr.  TJanlmry  bad  in 
e  fands  of  other  persons,  they  were  of  opinion  that  it  was  not 
icessiarv  that  the  sheriff  should  ditide  each  of  the  mines  or 
MM;  but  he  miglit  assign  SHoh  a  number  of  them  as  might 
ttotmt  to  one-third  in  Tulneof  the  wholoi  or  he  might  propor^ 
Ml  the  enjojrment  of  such  of  them  as  he  should  think  necessary^ 
f*M  td  give  each  a  proper  share  of  the  wliole« 
If  the  division  of  an  open  mine  could  be  made  by  m^tes  and 
tftmds,  as  lands  are  required  to  be  divided  without  preventing 
itf  parties  from  having  die  proper  enjoyment  and  perception  of 
le  profits,  they  thought  that  mode  should  be  adopted  ;  but  as 
i^  property  seemed  to  them  to  be  incapable  of  a  beneficial 
s^t^ance  in  that  way,  they  thought  the  case  analogous  to  some 
f^those  stated  by  Lord  Coke^  1  Inst.  33.  «.;  wherein  it  is  held 
fat  the  sheriff  may  make  the  assignment  in  a  special  manner ; 
m4  that  therefore  he  might  so^proceed  with  respect  to  the  mines 
»)  question.  They  found  no  authority  however  establishing 
■J  (precise  mode  of  dividing  amine,  nor  could  they  point  out 
i^ibat  might  not  be  attended  with  inconvenience ;  but  if  the  [  412  ] 
iMriflT  was  to  make  the  assignment,  they  thought  be  might  law-  ^ 

lUy  Execute  his  duty  by  directing  separate  aMemate  enjoyment 
f»ihe  whole  for  short  periods,  proportioned  to  the  share  each 
ad  in  the  subject,  or  by  giving  the  widow  a  proportion  of  the 
ffiMts. 

ulii  answer  to  the  last  question  proposed  to  them,  they  were  of 
l^ian  that  the  widow  was  entitled  to  work  for  her  own  exclu* 
bfh  use  the  open  mine  within  the  close  that  had  been  assigned 
ithdt  witliovt  any  exertion  of  the  mine,  for  her  dower  of  one 
t'  Hi^  estates,  notwithstanding  the  excess  arising  from  the 
•miiBion  of  such  exception  ;  and  inasmuch  as  the  assi^ment 
raft  Ike  act  of  the  heir  himself,  being  of  full  age  at  the  time, 
bey^  thought  -  he  had  no  remedy  at  law  against  the  dowress  for 
kf  oiding  the  consequences  of  tliat  act.    Had  he  been  under  age 

at 


412  CASES  IN  MICHAELMAS  TERM,  &c. 

1S08.       at  the  time,  he  might  have  had  relief  by  irrit  of  rdmeasareinent 
of  dower;  or  had  the  assignment  been  made  by  the  sheriff  in 


SrravGHTON  execution  of  a  judgment  in  dower,  the  heir  might  have  had  a 
Leigh,      scire facia$  to  obtain  an  assignment  de  novo. 


RE6ULA  GENERALIS. 

It  is  ordered.  That  from  henceforth,  on  all  special  arga 
ments  to  be  heard  in  this  Coart,  the  paper-books  shall  be  deli 
vered  to  the- Lord  Chief  Justice  and  the  other  Judges,  two  day 
(exclasive)  of  the  day  of  sach  delivery,  before  the  day  on  wbi 
the  same  shall  have  been  set  down  for  argument. 

J.  Mansfield. 
S.  Lawrence. 
A.  Chambrb. 
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In  the  Forty-ninth  Year  of  the  Reig^  of  GEORGE  III. 


HiNDLE  f.  O'BbIBN.  Jm.iS. 


s 


HEPHERD  Serjt.  had  in  the  last  term  obtained  a  rale  nisi  Where  nsnrl- 

to  set  aside  the  judgment  which  had  been  signed  in  this  case  have  been  aci- 

ipon  a  warrant  of  attorney,  and  to  restore  tl|»snm  of  268/.  106.  ^^  on,  and  the 

t^.  which  had  been  levied  ander  an  exeuuibu  thereon.     The  pald^bjthe 

lefendant  had  given,  for  various  sums  borrowed  of  the  plaintiff,  Wower,  the 

ills. and  promissory  notes,  with  usurious  premiums.     The  par-  set  aside  a 

ies  at  length  stated  an  usurious  account,  and  the  defendant,  to  ixtcution*but 

ecure  the  payment  of  the  whole  by  instalments,  gave  bills  pay-  "pon  the  terms 

ble  at  stated  periods,  and  a  warrant  of  attorney,  in  exchange  ant  repaying 

or  which,  the  plaintiff  gave  him  up  his  original  bills.     Upon  the  ^^e  prindpal 
lefendant's  failure  to  pay  the  second  instalment,  the  plaintiff  rest. 
ntered  up  judgment,  and  sued  out  execution. 

Lens  Serjt.,  in  shewing  cause,  prayed  that  the  Court  would 

ioable  the  plaintiff  to  try  the  usury  in  an  action  at  law,  or  refer  [  414  ] 
he  whole  account  to  the  prothonotary  ;  or  at  least  he  contended, 
f  thisjudgment  were  to  be  set  aside,  the  defend  ant  must  give  back 
he  original  bills,  the  surrender  of  which  was  the  consideration  for 

Vol.  I.  Y  the 
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tS09.       the  judgment.     Edmondson  v.  PopAtfr,.ljBos«270.     And  the 
''  money  levied  ought  to  be  paid  into  court,  to  abide  the  event  of 

'^  fuxj  action  on  the  bills,  not  to  be  repaid  to  the  defendant. 

0*BttiEN.        Shepherd  and  Onslow  Seijts.  contra.    Since  the  warrant  of  " 
attorney  is  confessedly  usurious^    the  plaintiff  is  entitled  to 
nothing  more  than  the  re-delivery  of  his  old  bill  upon  his  restor- 
ing the  money  levied :  the  parties  will  then  be  placed  in  tbe^ 
same  situation  as  before  the  last  account  taken.    The  Courts 
will  not  in  their  discretion  send  the  parties  to  the  prothonotarya^ 
because  the  plaintiff  would  be  thereby  placed  iu  a  much  wors^ 
situation  than  he  would  have  been  in  without  this  corrupt  judg- 
ment ;  and  besides,  no  question  subsists  here  for  the  prothono-* 
tary  to  enquire  into.     In  the  case  cited  the  usury  was  denied* 

Heath  J.  This  is  an  application  to  the  equitable  jurisdie- 
tion  of  the  Court,  to  get  rid  of  a  warrant  of  attorney  which  if 
good  at  law.  The  party  applying  must  therefore  do  that  which 
is  equitable.  If  he  applies  to  the  equity  of  the  Court,  he  waives 
their  legal  Jurisdiction:  he  cannot  at  once  t^^  the  benefit  of 
both.  ^ 

Lawrence  J.  If  the  defendant  had  applied  upon  the  first 
giving  of  the  warrant  of  attorney,  he  would  have  been  entitled 
to  set  it  aside,  and  to  be  pul^m  statu  quo.  But  here  he  has 
suffered  several  of  the  bills  to  become  due,  and  has  paid  part  of 
the  money  secured  by  them.  He  ought  therefore  to  discharge 
the  principal  and  legal  interest. 
'  [  415  ]  CuAMBRE  J.  There  is  no  ground  to  direct  an  issue,  the 
usury  not  being  denied.  But  this  is  an  application  to  the  eqai- 
table  jurisdiction^  the  Court,  and  the  Court  will  compel  the 
party  applying  Ur4io  what  is  equitable ;  which  is,  to  pay  the 
money  that  has  been  really  advanced,  with  legal  interest. 

It  was  ordered,  that  the  judgment  and  executions  should  be 
set  aside,  and  that  the  money  which  had  been  levied,  should  be 
paid  into  Court,  there  to  abide  the  event ;  and  that  it  should 
be  referred  to  the  prothonotary  to  take  an  account  generally  of 
all  matters  between  the  parties,  and  to  compute  the  principal 
and  legal  interest  due  to  the  plaintiff. 
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Pb ARSON,  Demandant    Maynard^  Tenant.  Jan.i6. 

CKELL  Sent,  on  behalf  of  the  sheriff  of  Yorkshire  and  l"* ' '^^f  **^ . . 
:oar  knights  who  had  been  summoned  to  appear  at  nest'  priiu  clause  be 
fer,  and  there  to  be  sworn  to  make  election  of  the  grand  wrfiS^sMh?**^ 
e  between  the  demandant  and  thetaiant  in  this  cause,  and  mou8»  and  die 
then  attended  at  the  bar,  had  moved,  with  the  consent  of  fromadu^t 
herd  Sent  of  counsel  for  the  tenant,  that  before  the  knights  <^^^y>»^ 

,  ,  appear  at  bar* 

sworn,  they  and  the  sheriff  might  be  paid  their  expences  the  Court  will' 
fflung  up  to  London  from  Yorkshire,  and  returning.    The  ^^j^^  be 
mdant  having  omitted  to  insert  an  alternative  nisi  prius  sworn  uniev 
te  in  the  ¥nrit,  the  summons,  which  the;r  had  obeyed,  abso-  ^  A'd^Tniw 
r  required  their  appearance  at  the  bar.  ^^  l^y  ^^^ 

iUiams  Sexjf^  for  the  demandant  opposed  this  application,      it  is  settled 
r  appearance  here  is  a  duty  cast  upon  them  by  the  law.    It  ^^^a^*f  j^ 
Hbtful  whether  they  would  be  bound  to  appear  at  the  assizes,  properly  m- 
I  nid prius  clause  had  been* inserted.    In  Liikey.  Harris,  ^^toUvm- 
L366.  Blackstone  J.  was  not  satisfied  of  the  propriety  of  the  ^S^^^- 
lice,  though  it  was  in  that  instance  aHowed.    Even  if  it  is      ^  -' 

liir,  the  practice  is  of  very  late  date,  and  it  cannot  make 
neient  course  of  law  improper,  which  has  prevailed  for  so 
r  ages.     Besides,  the  Court  have  no  jurisdiction  to  give 

in  this  case,  for  there  are  no  costs  in  the  action. 
BATH  J.  Ever  since  the  case  of  Ltiftt  wJToms,  the  usage 
»een  to  insert  the  nisi  prius  clause  in  tM  writ  of  summons. 
lWRSNCB  jT.  The  question  is,  whether  it  is  not  fit  and 
•nable  that  these  gentlemen  should  be  paid  their,  expences 
ming  up  hither,  and  whether,  if  the  demandant  refuses  to 
hem,  the  Court  will  compel  them  to  be  sworn,  or  whether 
it  case,  they  may  not  take  their  own  course,  to  be  sworn 
t,  at  their  peril.  The  case  of  Luke  v.  Harris  was  very 
i  debated  and  considered. 

\e  Court  determined  that  they  would  not  compel  the  knights 
I  sworn,  unless  tlie  demandant  would  undertake  to  pay  so 
i  for  their  expences  as  the  protlionotary  should  award: 
te  demandant  then  gave  the  undertaking  required,  and  the 
its  were  sworn. 
e  Court  refused  to  grant  the  expences  of  the  sheriff^ 

Y  ^ 
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j^  2d.  ^^  DoRMBR  V.  Knight. 

Proviso tiiat  an  /COVENANT,  to  recover  the  arrears  of  an  annaity  of  800f. 
^."i'lfa^X^  perann.  granted  to  the  plaintiff  for  the  use  of  his  sister  the 

should  tflsod-  defendant's  wife.  The  defendant  pleaded  another  deed  exe* 
tolkeep  com-  cnted  by  the  plaintiff,  by.  which  it  was  covenanted  that  if  ih^ 
pauy  whh.or     defendant's  wife  should  "  associate,  continue  to  keep  eompanr" 

cohabit  or  en*  _, 

minailj  cone-    **  with.  Or  cohabit,  or  criminally  correspond  with  J.  JF./*  tb€» 
j^^AlMn-     cuii^^ity  ^f  SOOl.  should  cease,  and  instead  thereof  the  defend— 
tercottnewhat-  ant  should  be  compellable  to  pay  an  annuity  of  400/.  only,  and 
the  most  inno-   ^^^  ^^^  ^^^  afterwards  associate  with  /•  JP.,  by  which  tbe  anno— 
crnt,  IS  within   jty  was  reduced  to  400/.    The  replication  denied  that  she  bad. 
t2iedee<L         associated  with  J.  F.    Upon  the  trial  of  this  cause  at  the  sit— 
tings  after  last  Michaelmas  term,  before  Man0M  C.  J.,  several 
witnesses  proved  that  Mr.  F.  had  frequently  called  at  the  house, 
and  had  left  his  card,  like  any  other  visitor :  he  had  sometimes 
been  adoiitted ;  but  the  witnesses  had  never  seen  any  improper 
behaviour  in  him,  nor  any  appearance  of  levity  in  the  lady. 
Upon  this  evidence  Shepherd  contended  that  he  was  entitled  to 
recover  the  whole  annuity  of  800/.;  but  Man^eld  C.  J.  thoogfat 
it  was  the  meaning  of  this  deed,  that  there  should  be  110  com- 
munication whatever  between  the  parties,  and  that  if  the  inno- 
cent visiting  sworn  to  had  taken  place,  the  annuity  was  reduced 
to  400/.  permnnum^mkd  under  his  direction  the  jury  gave  a  ver- 
dict for  the  arreais  of  the  annuity  of  400/.  only. 

Shepherd  Serjt.  now  moved  for  a  new  trial,  upon  the  grround 
that  the  damages  were  too  small,  contending  that  the  association 
intended  by  the  deed  was  a  criminal  intercourse,  and  stating 
circumstances  from  which  be  believed  that  upon  another  trial 
[  418  ]  ^®  suspicion  of  criminal  intercourse  even  before  the  separation 
would  appear  to  have  been  unfounded. 

The  Court  were  clear  that  this  deed  had  received  a  perfectly 
right  construction ;  for  it  appeared  by  the  evidence,  that  short 
of  criminal  intercourse,  Mr.  i\  was  a  suspected  person.  The 
words  of  the  deed  were  as  general  as  could  be,  and  went  much 
further  than  the  mere  exclusion  of  criminal  cohabitation  :  the 
intention  was  to  put  a  stop  to  all  hitercourse  whatever  between 
these  two  persons.     The  receiving  a  man*s  visits  whenever  he 

chases 
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chases  to  call,  is  associating  with  him.    The  parties  had  chosen        iSOf). 

to  express  themselves  in  those  terms,  and  the  words  must  re-  ""T      j^ 

ceive  their  common  meaning  and  acceptation.  Dokm  f r 

The  Court  refused  the  Rule.  ,.    ^• 


It 


Bevir,  Demandant  Robbin8»  Tenant.  Beech,  Voncbee.         Jtm.fe. 

/^X)C/iLl!Lt  Seijt,  moved  that  a  recovery  might  pass  under  If » recovery 

the  following  circumstances.     A  writ  of  dedimus  potesiattm  wiUiintuetcmi 

was  sued  out,  tested  the  6t|i  of  November,  and  recitinir  the  writ  !??'***''**  **^. 

of  summons  to  be  returnable  in  Michaelmas  term.    Two  of  the  the  writ  of 

commissionerflQiiBimed,    on  the  2&th  of  November,   witiiin  the  ^turnabie^it 

term,  signed  the  caption,  and  the  return  of  the  dedimas,  and  ^^^}  not  '«<^e 

made  the  usual  affidavit  of  taking  the  acknowledgment  of  thQ  the  renewed 

warrant  of  attomev,  but  the  documents  were  not  transmitted  to  ^^*^^  » '<^ 

*  '  turn  purporting 

London  soon  enough  for  the  recovery  to  pass  before  the  last  day  to  be  made  by 
of  the  term.     The  cursitor  then  issued  a  second  writ  o(  dedimus  ^^L^^^,^ 

sioners  woo  re* 

potestatem,  usually  called  a  renewed  writ,  which  was  tested  the  turned  the  for- 
19th  of  November,  and  recited  the  writ  of  summons  to  be  re-  ^a^  hariiig 
tnmable  in  this  term.     The  solicitor  attended  with  this  writ  at  M'*"  ^^^^ 
the  Judges*  chambers  for  his  allocatur  ;  when  it  appeared  that     1-41^  <)  1 
no  return  was  indorsed  thereon,  and  upcjj^  this  defect  being 
pointed  out,  he  soon  after  brought  in,  having  a  return  indorsed 
thereon,    the  signature  of  the  commissioners  residing  in  the 
country  who  had  returned  the  former  writ,  having  been  since 
f  nbscribed  to  it  in  London  ;  and  it  was  stated  to  be  an  usual  prac- 
tice, when  a  recovery  does  not  pass  in  the  term  in  which  the 
writ  of  summons  is  returnable,  and  it  is  intended  to  pass  it  in  a 
subsequent  term,  for  which  the  same  writ  of  dedimus  potestatem 
will  not  suffice,  that  in  order  to  save  fees  to  the  parties,  the 
deputy  cursitor  takes  back  the  first  writ,  which  is  then  filed  with  . 
the  clerk  of  the  king's  fines,  and  issues  a  new  writ,  upon  which 
the  solicitor  employed  endorses  a  return  purporting  to  be  made 
by  the  commissioners  who  returned  the  first  writ.     The  cursitor 
then  annexes  the  second  writ,  so  returned,  to  the  warrant  of  at- 
torney and  affidavit,  and  thereupon  the  recovery  has  passed. 

The 
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I8O9.  The  Court  refused  to  sanction  ao  irregalar  a  proceeding,  and 

Cockell 

Took  nothing  by  bis  motion. 


Bevir 

r. 

ROBBINS. 


J«i.t6.  RUCKBR  V.  PaLSGRAVB. 


PatjBMitof      nPHIS  was  an  action  upon  a  valaed  policy  of  insurance.    The 

Oranto th^  defendant  paid  into  court  80/. per  cent.     Upon  tbe  trial  of 

uDovntof  A      this  cause  at  Guildhall  before  Man^eld  C.  J.,  Shepherd  Seijt, 

u^mi ndoed    for  the  plaintiff,  contended,  that  as  the  contract  admitted  tke 

S^^^'tf*^  value,  and  as  the  payment  of  money  into  Court  admitted  tki 

loul  bwa.         contract,  the  defendant  had  made  an  admission,  which  furmsM 

[  420  ]    ut  least  a  prima  fadi  case  for  the  plaintiff,  of  |l|potal  loss  to  the 

amount  insured  ;  and  that  it  was  incumbept  on  the  defendaatte 

shew  that  the  loss  was  less  than  the  whole  value  in  the  policy. 

Man^ld  C.  J.  was  of  a  contrary  opinion,  and  the  plaintiff^  htf- 

ing  no  other  evidence,  was  nonsuited. 

Shepherd  now  moved  to  set  aside  the  nonsuit,  and  enter  • 
verdict  for  the  plaintiff  for  the  whole  amount  of  the  value  in  the 
policy,  or  at  least  that  the  plaintiffmight  have  the  benefit  of  • 
new  trial. 

The  Court  were  unanimous  that  the  defendant's  rule  mi 
merely  an  admissiofi  that  a  loss  of  30/.  per  cent*  had  been  su* 
tained,  and  no  more,  and  refused  the  application. 
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Pa  TON  V.  Winter  and  Another.  j^  ^ 

^HIS  was  a  special  action  upon  the  case,  in  which  the  decia-  IfoponaKH 
ration  stated  that  the  plaintiff  was  lawfully  possessed  of  a  Jjj'for^S^i^ 
I  of  exchange  drawn  by  T.Welk  upon  the  defendants  for  Mcr.tite  payee 

-_     •  •         •        1  'ii*  1      •  J  i_i  alter*  it  «s  to 

fj-six  pounds  SIX  shillings  and  sixpence,  and  payable  one  the  tunc  of 
mth  after  the  date  thereof  td  his  own  order,  and  which  bill  P»y»»«»»«i«^ 
1  been  duly  indorsed  and  delivered  by  T.  Wells  to  R.  Siqffbrd,  a)te7cd»  he  v». 
I   by  fi.  S^fl/ord  to  the  pWiafeff,  and  the  plaintiff  was  law-  Jgli;^;*'^^^- 
ly  entitled  to  receive  the  money  therein  specified  when  it  <)raweraiia  lo- 
told  become  due,  according  to  the  tenor  thereof;  that  he     But  if  the 
ised  the  bill  to  be  presented  to  and  left  with  the  defendants  >^(^/acqiiK 
acceptance,  and  that  they,  contnvmg  to  injure  him,  alteration  and 


I  to  render  i||e  bill  void  and  invalid,  ♦  and  to  deprive  him  of  ^^^^^^ 
aecnrity  of,  and  means  of  compelling  payment  thereof  from  »  between  tiie 
drawer  and  indorser  in  the  event  of  the  bill  being  and  re-  ceptor.^* 

ining  unpaid  by  the  defendants,  afterwards,  and  whilst  the   ,^  y »'**5'* 
so  left  for  acceptance  was  in  their  custody,  wrongfully  and  presenting  it 

boat  the  licence  or  consent,  and  against  the  will  of  the  plain-  Ihe^^fe^i"* 
or  of  the  said  T.  Wells,  or  R.  Stafford,  defaced,  erased,  period,  is  proof 

red,  and  made  ii  void,  by  then  and  there,  after  the  bill  ^"J^**^^"*" 
been  issued,  neirociated,  and  put  into  circulation,  erasing    Andthehoid- 

,        .      .       .  /.        .       •  J  ^  *i         1       ercanpot  after, 

word  one,  and  substituting  for  it  the  word  two,  thereby  wards  maintaiii 
nng  and  altering  the  p^od  at  which  the  bill  was  made  pay-  JJ^^^^^g^^ 
>,  from  one  month  to  two  months;  whereby  the  pefriod  for  pay-  the  acceptor, 
it  was  altered  and  retarded,  and  the  bill  rendered  null  and  void;  s^ojrlngtho  ^ 
*arther  averred,  that  although  the  defendants  did  accept  the  »>jM: 
so  altered  and  defaced,  at  such  altered  and  enlarged  period,      t  J 

'  did  not  pay  the  same,  either  at  the  expiration  of  the  period 
^hich  the  bill  became  due  according  to  the  original  tenor 
eof,  or  at  the  expiration  of  the  period,  at  which  they  so 
jpted  the  same,  or  at  any  other  period ;  whereupon  the 
itiff  required  T.  Wells  and  jR.  Stafford  respectively  to  pay 
same,  and  averred  that  they  refused  on  account  of  such 
cing  and  alteration  and  avoidance ;  and  that  the  plaintiff 
not  any  means  of  compelling  either  Wells  or  Stafford  to  pay 
same  ;  and  that  he  had  lost  the  money  therein  specified,  and 
aluo  for  the  samr.     There  was  ixlso  a  count  in  trover. 

Upon 
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[423] 


Upon  the  trial  of  this  cause  at  Guildhall  before  Chambrt  J. 
at  the  sittings  after  last  Trinity  term,  the  facts  alleged  in  the 
declaration  were  proved,  with  this  addition,  that  the  plaintiff 
received  the  bill  after  the  alteration  and  acceptance,  and  lodged 
it  with  his  bankers,  who  presented  it  for  payment  at  the  end  of 
the  two  months,  when  it  was  refused  by  all  the  parties.  It  did 
not  appear  whether  the  plaintiff  knew  of  the  alteration  or  not 
The  jury  found  a  verdict  for  the  plaintiff  upon  the  special  coont, 
and  for  the  defendant  upon  the  count  in  trover,  with  liberty  for 
the  defendant  to  move  to  set  it  aside,  and  enter  a  nonsuit,  opm 
the  ground  that  the  action  could. not  be  supported. 

Accordingly  Runnington  SeriL  having  in  Michaelmas  term 
last  obtained  a  rule  nisi, 

Shepherd  Serjt.  now  shewed  cause.  He  admitted  that  i 
drawee  may  make  a  partial  or  limited  acceptance,  or  may  make, 
as  it  were,  a  new  bill,  with  the  consent  of  all  the  parties.  Bit 
it  did  not  therefore  follow  that  the  defendant  should  not  be  liable 
to  make  good  the  damage  which  he  had  occasid||Bd  to  the  holder 
of  a  bill,  by  altering  it  without  such  consent.  In  this  case  no 
such  consent  could  be  presumed,  for  the  acceptor  returned  the 
bill  without  apprising  the  holder  of  the  alteration  he  had  made^ 
and  the  bill  was  laid  by  without  observation  until  the  time  of 
presenting  it  for  payment ;  when  the  drawer  properly  refused  te 
pay  it,  because  it  was  not  the  bill  which  he  had  issued.  Hiis 
want  of  notice  had  deprived  the  holder  of  his  remedy  ag^nsttbe 
drawer  and  indorsers ;  to  whom  he  might  immediately  have  re- 
sorted, if  he  had  been  informed  that  the  acceptor  would  not 
pay  the  bill  till  the  end  of  two  months. 

Runnington^  in  support  of  the  rule,  contended,  1.  that  this 
action,  which  he  said  was  prinite  impressionis,  could  not  be  sus- 
tained ;  inasmuch  as  the  defendant  had  not  destroyed  the  bill  by 
his  alteration  of  it ;  but  on  the  contrary,  was  liable  upon  his 
acceptance  of  it ;  and  that  therefore  the  plaintiA*  had  his  action 
on  that  contract,  and  no  other  remedy.  A  drawee  was  not 
bound  to  accept  according  to  the  terms  in  which  the  bill  was 
originally  drawn,  but  he  might  partially  accept  it  for  less  than 
the  whole  amount^  Wegerstoffe  v.  Keene,  1  Str.  214.  and  Petit 
v.  Benson,  Comb.  452.  or  conditionally  in  certain  events.  Mason 
V.  Hunt,  1  Doug.  297.  Julian  y.  Shobrooke,  2  Wils.  9.  Smith 
V.  Jbbott,  2  Str.  1152.  or  to  pay  at  a  future  time.  Walker  v. 
Atwood,  11  Mod.  190.  If,  as  between  the  holder,  and  the 
drawer  and  indorsers,  the  bill  was  destroyed  by  the  alteration, 

the 
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the  holder  might  have  refused  to  receive  the  bill  with  this  ac« 
ceptance  on  it ;  but  the  acceptor  thereby  entered  into  a  new 
contract,  which  he  was  bound  to  execute,  and  to  which  the 
liolder  had  become  party,  by  receiving  and  keeping  the  bill  thus 
auscepted.  The  case  of  Price  v.  Shuie,  mentioned  in  Molloy, 
Jjib,  2.  c.  10.  5.  28.  is  a  decision  fully  in  point :  for  there,  a  bill 
drawn  payable  on  the  1st  of  January,  was  accepted  to  be  paid 
[>n  the  1st  oi March:  the  holder  struck  oat  the  1st  of  March, 
8Mid  put  in  the  1st  of  January ;  and  wl|^  it  was  due  according 
toMtttdate,  he  presented  it  for  payment,  which  the  acceptor 
rerased ;  whereon  the  payee  struck  out  the  1st  of  Jamutry,  and 
restored  the  1st  of  March,  ttd  recovered  in  an  action  brought 
apon  that  acceptance,  as  thcWkuie  is  understood  by  Buller  J. 
Master  v.  Miller,  4T.  R.  336.  So,  in  this  case,  whatever  de- 
fence this  alteration  might  have  afforded  to  the  drawer;  yet  as 
between  these  parties,  the  bill,  after  the  acquiescence  of  the 
plaintiff,  continued  valid,  and  payable  at  the  deferred  period. 

The  Court  w^  of  opinion  that  the  plaintiff,  by  keeping  the 
bill,  had  acceded  to  the  alteration,  and  had  discharged  the 
dn^wer :  but  upon  the  other  point,  Lawrence  J^observed,  that 
in  Master  v.  Miller,  three  Judges  against  Buller  J.  thought 
there  must  have  been  some  mistake  in  Molloy*&  account  of  that 
decision,  or  that  the  case  was  not  law ;  and  that  Lord  Kenyan 
C.J.  held  that  the  case  did  not  conflict  with  Master  v.  Miller, 
becaose  there  the  acceptance  only  was  altered,  but  there  was 
no  alteration  of  the  bill  itself:  in  Master  v.  Miller  it  was  held 
diat  an  alteration  made  in  the  bill  vitiated  the  bill  against  all 
JNirties* 

Rale  absolute  (a). 


Patch 

V. 

Winter. 


[  424  ] 


(a)  It  was  not  suggested  upon  the  argument,  whether  a  new  stamp 
^as  necessary  for  the  bill  thus  altered. 
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J^'Sx,  Stebl  r.  Campbell. 

■ 

i^u^ S'^f    ^E5r  Serjt.  had  obtained  a  rale  nui  to  set  aside  the  proceed 
Ibotof  commo*  ings  on  accoQiit  of  ah  irregularity  in  the  English  notice  a: 

Sc^feSMir  ^^^  ^^^^  of  the  common  process.  The  writ  was  tested  on  fh^ 
to  appear  at  a  28th  of  November  in  the  49th  year  of  his  majesty's  ii  ij.i^lSjjUtl 
an  impos^bie  ^^  retomable  in  8  days  of  St  Hilary ;  but  the  notice  reqvireif 
ycai,  it  18  not     ^^  defendant  to  appear  on  the  Stoi  day  at  January  1808. 

MKsli an irrego-         «*,      ,       .  «     .  •  %^  »       i  ^   x^ 

Inity  forwhicii  Shepherd  Seijt.  now  shewed  canse.  In  the  case  of  Doe  t, 
^SdTthi"  Jf  «*''^'  7  r.  B.  63.  a  notice  to  qnit  at  Lady^y,  which  wfll 
froce«ding».  be  in  the  year  1705,  being  delivered  after  that  day,  was  hdd  • 
good  notice  to  quit  at  Lady-day  1796.  Elliot  v.  Parrot,  Bamef, 
425.  To  the  process  was  sabscribed  a  notice  to  appear  on  the 
26th  of  June,' not  saying  in  what  year,  and  it  vrm  held  sufficient: 
the  naming  an  impossible  year  is  equivalent  to  the  naming  no 
year;  and  it  l|ipears  by  the  teste,  which  is  after  the  20th  of 
January,  and  return  day  of  the  writ,  taken  together,  that  the 
day  of  appearance  must  be  in  1809. 

Best  Serjt.,  in  support  of  the  rule,  observed  that  the  st.  5G. 
2.  c.  27.  was  express  that  no  process  should  be  good  without 
[  425  J  an  English  notice  at  the  foot  to  explain  the  writ,  and  for  want 
of  such  a  notice  this  writ  was  bad ;  for  it  was  not  competent  to 
call  the  writ  in  aid  to  explain  the  notice.  This  notice  conld  not, 
as  the  statute  designed  it  should,  inform  an  ignorant  defendant 
when  he  was  to  appear :  the  notice  to  appear  in  June  only  omii> 
ted  to  state  the  year,  but  this  tended  to  mislead,  by  stating  a 
wrong  year.    The  notice  to  quit  is  regulated  by  no  statute. 

The  Court  observed  that  as  the  notice  was,  to  appear  at  the  -^. 
return  of  the  writ,  which  was  tested  subsequently  to  January. 
1808,  no  man  could  understand  it  to  require  an  appearance  in 
January  1808.  The  defendant  must  know  that  his  appearance 
was  required  at  a  future,  and  not  a  past  day.  It  was  therefore 
an  immaterial  mistake,  which  could  do  no  harm,  for  what  other 
day  could  occur  to  him  than  the  20th  of  January  1809  ?  it  was 
quite  impossible  that  the  party  should  not  understand  that  to  be 
the  year  intcuded. 

Rule  discharged. 
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FOWBLL  €•  LBO.  Feb,  S. 

'inHE  bail  in  this  case  having  been  twice  rejected,  and  an  A  defendant 

attachment  obtained  against  the  sheriff.  Shepherd  SerjU  on  ted'toJajinto 
liehalf  of  the  defendant,  moved  that  is  Uea  of  putting  in  bail  in  court*  to  abide 
tiii^4^tion,  he  might  instantly  pay  intQ  conrt  the  sum  of  60/.  canse,aniffi. 
Imnir  the  sum  for  which  he  was  held  to  bail^  and  a  further  suf-  ^^^  *?" i^.  ^ 

^  cover  the  debt 

'ficient  sum,  as  security  for  the  costs,  there  to  abide  the  event  of  and  coits,  in- 
the  cause,  and  that  he  might  tlliereupon  enter  a  conimon  appear-  ^^^^^"^ 


The  Court  granted  the  application,  upon  the  defendant's  de- 
positing 40/.  to  secure  the  costs ;  first  paying  the  costs  of  the    [  426  ] 
*two  oppositions  to  the  bail,  and  of  the  application  fdr  the  at- 
tachment, which  were  claimed  by  Best  Serjt.  for  the  plaintiff. 


Pbagogk  v.  Jbffbry.  ^^(^  ^ 


T 


HE  def6Dd>iit  in  IhU  CUM  kad  takn  tke  pUinUg'  in  necn-  t.«^o. 
tion  upon  a  judgment  obtained  in   the  Court  of  King's  ^**S!?d|!^^ 
Bench  for  205/.    The  plaintiff  having  now  arrested  him  for  a  satbfytbedebt 
debt  of  U/.,  Best  Serjt.  had  on  a  former  day  obtained,  on  behalf  mUH  k.**^' 
of  the  defendant,  a  rule  nisi  that  all  further  proceedings  might     Bat  it  may 
be  stayed,  upon  his  remitting  to  the  plaintiff  the  amount  of  the  the  subject  of 
ebt  for  which  he  was  held  to  bail  in  this  action,  from  the  amount  *  ^^^• 

In  a  crass 

the  judgment  which  he  had  obtained  against  the  plaintiff,  and  actien,  the  de- 

entering  up  satisfaction  pro  tanto.  ^S^^^Jff* 

Vaiighan  Serjt.  contended,  in  answer  to  this  application,  that  the^^against 

the  plaintiff  had  satisfied  the  judgment  by  the  highest  satisfac-  amSvirom,' 


tion  known  in  the  law,  the  being  personally  taken  in  execution,    "^j  ^^  Court 
_^,.  /.till  .      ^"*  *^y  ?">• 

Best  Serjt.,  in  support  of  the  rule,  argued,  that  execution  ceedings 

alone   is  not  a  perfect  satisfaction.     Blumjield^s  case,  5  Co.  ^^^^^ 

87  b.     In  the  case  of  Foster  v.  Jackson,  Hob,  59.,  which  cites 

33  H.  6. 47.  Ilillaries  case,  it  was  held  to  be  no  satisfaction  in  a 

foreign  plea.      This   case  therefore   proves  that    taking   the 

'defendant 
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IS09. 

PfiACOCK 

V, 

Jeffert. 
[427] 


defendant  in  execution  in  one  cause,  does  not  preclude  but  that 
in  another  cause  the  plaintiff  may  get  at  his  debt.  The  same 
thing  now  prayed  for  was  allowed  to  be  done  on  the  application 
of  the  defendant  in  custody,  in  the  case  of  Faughan  v.  Davia, 
2  H.  BL  440.  The  being  in  custody,  and  being  afterwards  dis- 
charged, is  equivalent  to  payment  of  the  debt,  but  the  merdj 
being  in  custody  is  no  payment.  The  prisoner  is  in  custody  that 
he  may  be  compelled  to  pay.  The  Court  will  not  here  driye  tlie 
defendant  to  plead  a  sflifaiffy  because  it  involves  the  heaw  eoL- 
pence  of  proceeding  to  trial  in  order  to  establish  it. 

The  Court  reqiuved  that  the  defendant  should  allow  tlie^ 
ther  sum  of  5/.  for  the  costs  of  this  cause,  since  he  admitted  tk 
plaintiff's  right  of  action ;  and,  %ith  this  addition,  made  tiie 

-     Rule  absolute. 


Teb,  4^        BRAMWELL^hd  Another,  v.  Farmer  and  Another,  Bail  of 

Lepfman. 


If  bail  enter       QHEPHERD  Sent  had  obtained  a  rule  nisi  to  stay  the  pro- 

into  a  recogni-    13  ,  j  r 

sance,aitbough         ceedings  in  this  action,  and  to  enter  an  exoneretur  on  tke 

ccSedto"nd    ^^'  recoguizauce  upon  which  it  was   brought.     The  plaiDtif 

nerer  justi^,     having  commenced  an  action  on  a  judgment  obtained  agaisit 

^  *^        *  Leffman  for  941.,  the  defendants  were  put  in  as  special  bail.  Ob 

the  9th  of  May,  Leffman  obtained  a  rule  nisi  to  stay  proceediogi 

pending  error  brought  on  the  judgment,  he  giving  judgmoit  11 

that  action,  witb  a  stay  of  execution  until  the  original  jadgmeit 

should  be  affirmed.    This  rule  was  made  absolute  od  the  12ft* 

On  the  10th  of  May  the  plaintiff  excepted  to  the  bail. 

original  judgment  being  affirmed,  an  execution  issued,  to 

the  sheriff  returned  nulla  bona ;  aud  Leff^man  having  soon  after 

4        become  a  bankrupt,  and  absconded,  the  plaintiff  proceeded 

y  .        against  the  bail. 

Clayton  Serjt.  shewed  cause.  He  contended  that  the  bail 
were  not  discharged  by  the  exception.  Fulk  v.  Botirke,  1  Bl. 
[  428  J  462.,  and  the  Court  would  exercise  its  discretion  whether  thej 
should  now  be  struck  out  of  the  recognizance  or  not.  He  also 
contended  that  the  exception  had  been  waived  by  making  abso- 
lute the  rule  to  stay  proceedings. 

Shepherd 
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Beamwsll 


Shepherd  Serjt.  contrit.    The  rale  is  no  waiver  of  the  excep-^       1809.^ 
MioDf  for  the  motion  to  stay  proceedings  was  made  before  the 
l>ail  were  excepted  to.    From  the  time  of  the  exception  they 
<M)nsidered   themselves  as  discharged,  and  as  being  no  bail.     Farmer. 
iRrhich  according  to  the  principle  of  Fulk  v.  Bourke  they  were 
entitled  to  do. 

The  Court  held  that  theplaintiif  after  exception  might  consi- 
der the  bail  as  a  nullity ;  he  might  have  taken  an  assignment  of 
the  bail-bond,  or  have  obtained  an  ^tRchment  against  the  she- 
rifl^Bnt  that  the  bail  had  nothing  tb  do  with  the  exbeption,  or 
the^aiver  of  it :  they  entered  into  a  recogQJ|ssance,  and  thereby 
incurred  the  obligation  to  perform  it. 

Rule  discharged  with  costs. 


KaYR  V.  WaGHORN.       4^  Ff^.4. 


npHE  plaintiff  declared  against  the  defendant,  who  had  con-  Accord  and 
veyed  to  him  certain  freehold  premises,  upon  a  covenant  of  ^adelLfora 
the  defendant  that  he  and  his  wife  woald  levy  a  fine  upon  re-  k'^chof* 

*^  '  coreiuuitf  can* 

quest.    The  defendant  pleaded  in  bar,  that  afler  the  execnting  not  be  pleaded 
the  conveyance  and  before  the  request  made,  it  was  agreed  be-  |JJ^  ®^^ 
tween  the  parties  that  the  defendant  should  execute  his  writing  coreoaat. 
obligatory  in  the  penal  sum  of  178/.  IO5.  conditioned  for  his, 
and  his  heirs,  executors,  administrators  and  assigns,  indemni- 
fying the  plaintiff  against  any  claim  of  dower  of  his  wife  in  re- 
spect of  the  premises,  and  that  the  plaintiff  should  accept  the     [  429  ] 
.  same  in  lieu  and  in  satisfaction  of  the  said  covenant,  and  in 
I'espect  of  the  said  supposed  breach  thereof;  and  the  defendant 
averred  that  afterwards,  and  before  the  request  made  to  levy  a 
fine,  he  did  execute  his  writing  obligatory  so  conditioned,  and 
the  plaintiff  accepted  the  same  in  lieu*and  in  satisfaction  and  in    ^  yL 
discharge  of  the  covenant.  7 

To  this  plea  the  plaintiff  demurred ;  and  assigned  for  causes 
Uiat  the  covenant  was  an  executory  covenant,  and  yet  the  de- 
fendant had  pleaded  an  accord  and  satisfaction  thereto  before 
ciny  breach  thereof,  and  had  alleged  such  accord  and  satisfac- 
tion to  have  taken  place  befgre  the  breach  ;  and  that  the  sup- 
posed 


429  CASES  IN  HILARY  TERM 

1 8O9.       posed  accord  and  satisfaction  was  not  certain,  nor  executed, 
^  inasmuch  as  the  plaintiff  was  not  necessarily  entitled  to  recover 

or  have  execution  for  the  full  penalty  of  the  writing  obligatory, 
Waghork.  hut  such  damages  only  as  he  might  prove  to  have  suffered  by 
reason  of  the  breach  of  the  condition,  which  damages  must  be 
ascertained  by  a  jury  of  the  country,  by  reason  of  the  form  o£" 
the  condition ;  and  that  the  said  writing  obligatory  was  an  in->  - 
strument  of  the  same  nature  as  that  on  which  this  action 


brought,  and  did  not  giie  the  plaintiff  a  better  or  more  8um-> 
mary  remedy  for  any  damttge  he  might  sustain  by  reason  <)ftlbe 
breach  of  the  covenant  or  of  the  condition ;  and  gave  the  pUm- 
tiff  a  remedy  agaiiMft  the  defendant  only,  and  not  against  his 
wife  if  she  should  survive  him ;  and  that  the  writing  obligatory 
was  not  a  defeasance  of  the  covenant,  nor  an  indemnity  against 
all  damages  which  the  plaintiff  might  sustain  by  reason  of  the 
breach  of  the  covenant,  but  against  the  claim  of  dower  only. 
The  defendant  joined  in  demurrer. 

Best  Serjt.  would  have  argued  in  support  of  the  plea^  upon 
the  authority  of  a  case  in  2  i2o// £ep.  187.  Rabbettsv.  Stoker  \ 
but  the  Court  observed  that  was  a  very  loose  report,  and  upon 
[  ^^  ]  the  authorities  m  Alden  v.  Blague^  Cro.  Jac.  99.  Blake's  case, 
6  Co.  43.  b.  Covill  v.  Geffery,  2  Ro.  Rep.  96.  Smw  v.  Frank- 
ly n^  1  Lutw.  358.  and  Pa/m.llO.  they  were  clear  that  a  cove- 
nant under  seal,  not  broken,  could  not  be  discharged  by  parol 
agreement.  It  was  not  dissolvi  eo  ligamine  quo  ligatur.  Besides, 
the  covenant  by  a  man  and  his  wife  to  levy  a  fine,  involved  con- 
siderations  much  more  extensive  than  an  indemnity  against  the 
wife's  dower. 

Judgment  for  the  plaintiff. 

Vaughan  Seijt.  was  to  have  argued  for  the  plaintiff. 


vr> 
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Barnwell  v.  Harris.  Fe6.4. 

HIS  was  an  action  brongbt  to  recover  back  a  deposit  of  ^  purcbaicr » 

not  conpclla- 

271.10s.  paid   upon  the  purchase  of  a  certain  leasehold  bie  to  accept « 

»  under  conditions  of  sale,  which  stated  that  the  lot  was  ^^forJJI^ 
t  to  the  yearly  ground-rent  of  two  pounds  :  the  plaintiff  subject  to  an 
intended  that  the  premises  appeared  to  be  subject  to  a  much  dl^discbargeof 
rger  rent.     Upon  the  trial  of  this  cause  at  the  sittings  in  Mid-  which  u  shew* 
'e$eXt  after  last  Trinity  term,  before  Man^ld  C.  J.,  it  appeared  sumption. 
iat  the  premises,  with  other  houses,  were  built  upon  land  de-  ^^^^^^ 
ised  by  Reynolds^  in  the  year  1764,  at  28/.  rent;  and  that  jecttoa 
leadtf,  who  was  said,  but  not  proved,  to  have  Reynolds's  estate,  ^^  wuut4 
id  more  than  20  years  past  received  the  separate  rent  of  2/.  *?  ^  appor- 
om  the  occupiers  of  this  house.     Mansfield  C.  J.  thought  this  larger  rent,  but 
ridence  suiBcient  to  induce  the  jury  to  consider  whether  the  ^®  apportion- 

^     •'  ^  mentwasDot 

»iit  had  been  apportioned  by  the  act  of  the  Itndlord.    They  evidenced  by 
»iuid  however  a  verdict  for  the  plaintiff.  dSd^bat  only 

^  Shepherd  Serjt.  having  in  last  term  obtained  a  rule  nisi  to  set  by  the  acoept- 
lide  this  verdict  and  enter  a  nonsuit,  upon  the  ground  that  mesne  lasd. 
lere  was  suiBcient  room  to  presume  an  apportionment,  was  **"^'  ^  PJ^. 

*  **  ^  sampt«ni:beld 

turn  called  on  to  support  his  rule.     He  contended  that  the  good-  that  the  pur- 
ess  of  the  title  was  to  be  tried  precisely  on  the  saine  grounds  t^d  to^lo^' 
B  if  the  rent  were  contested  between  the  landlord  and  tenant;  cept  the  title. 
ad  there,  although  perhaps  the  rent  could  not  be  apportioned  possei«onisan 
at  by  deed,  it  was  not  necessary  the  apportionment  should  be  unobjcction- 
roved  by  the  production  of  the  deed  ;  but  after  20  years  ac-  fee  simple. 
eptance  of  the  lesser  rent,  the  deed  would  be  presumed.     A     *[  ^^  J 
urchaser  was  compellable  to  accept  the  title,  although  tlicre 
ras  no  deed  subsisting  to  evince  the  apportionment ;  in  like 
lanner  as  he  could  be  compelled  to  accept  a  title  to  a  fee  simple 
nder  a  possession  of  60  years,  although  no  title-deeds  should 
e  produced.     The  question  here  was,  whether  in  fact  and  in 
.w  these  premises  were  liable  to  a  greater  ground-rent  than  the 
^      If  llie  landlord   had  distrained  upon   this  lot,    and  had 
/owed  for  the  28/.  rent,  and  the  tenant  had  pleaded  an  appor- 
onmenl  by  a  deed  which  had  been  lost  by  time  and  accident, 
le  issue  would  have  been  found  for  him  upon  this  evidence. . 

Mansfikld 
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Harris. 


I8O9.  Mansfield  C.  J.    The  question  is  whetlier  it  be  not  the 

duty  of  the  vendor  to  give  tlie  purchaser  a  complete  formal 
discharge  of  all  the  further  rent  that  the  bouse  was  ever  liable 
to:  for  if  not,  the  purchaser  is  put  to  the  necessity  of  finding' 
evidence  to  make  this  apportionment  appear.  Must  he  tlien 
risk  the  loss  of  his  apportionment  for  want  of  evidence  ?  A 
court  of  equity  would  not  decree  a  specific  performance  in  this 
case,  unless  the  plaintiff  could  procure  the  ground-landlord  to 
apportion  the  rent  by  joining  in  an  assignment  of  the  lease,  in 
which  assignment  the  apportioned  rent  should  appear.  jA 
[  432  ]  Heath  J.  It  is  a  technical  rule  among  conveyance7to 
approve  a  possession  of  60  years,  as  a  good  title  to  a  fee  simple. 
An  apportionment  may  be  presumed  here,  but  is  it  not  such  a 
presumption  as  may  be  rebutted  by  contrary  evidence  ?  The 
apportionment  Is  an  improbable  thing,  for  if  a  house  shonld  fall 
down,  and  if  it  were  not  worth  the  tenant's  while  to  build  it  up, 
the  landlord  who  has  consented  to  an  apportionment  must  lose 
bis  remedy  for  the  rent  pro  ianio. 

Chambre  J.  The  question  here  is  not  what  may  be  pre- 
sumed, but  wh^er  a  purchaser  is  compellable  to  accent  a  pmr- 
cfaase,  where  his  title  rests  only  on  presumption,  which  may  be 
rebutted  by  other  evidence :  and  in  this  there  is  much  by  which 
the  presumption  may  be  rebutted  ;  for  a  landlord  who  can  come 
upon  the  whole  for  his  rent,  would  be  very  unwise  to  restrict 
himself  to  the  security  of  a  part  only. 

Rule  discharged. 

Best  Serjt.  for  the  plaintiff. 


Feb.  6. 

It  is  matter 
of  favocto 

venue  10  • 
coantj  pala- 
tine ; 

And  where 
th^  design  is 
to  oppress  the 
plaiiititft  the 
Court  will  not 
grant  the  in- 
dulgence. 


Gibson  and  Another,  r.  Macbride. 

/^OCKELL  Serjt.  having  obtained  a  rule  to  nisi,  change  the 
venue  from  London  to  Lancaster,  Clayton  Serjt.  shewed 
cause  upon  an  affidavit,  which  stated  that  the  action  was  brought 
for  the  price  of  goods,  to  the  amount  of  8/.  only,  sold  to  the 
defendant  at  Livei^ool,  by  the  agency  of  a  person  who  had  since 
become  wholly  resident  in  London,  and  who  must  with  much 
inconvenience  to  himself,  and  at  an  expence  to  the  plaintiff 
mflcli  greater   than  the  whole   price  of  the  goods,  attend  at 

Lancaster 
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Lancaster  solely  for  the  purpose  of  giving  evidence  in  this        I8O9. 
caase  ;  that  the  deponent  believed  there  was  no  defence  to  the      gibson 
action   on   the  merits,  and  the  motion  veas  made  only  to  deter  x?. 

the  plaintiff  from  proceeding.    The  Court  would  therefore  avail    Macbride. 
themselves   of  an  omission  in  the  defendant's  rule,  who  had 
neglected  to  offer  the  usual  terms  of  not  assigning  for  error  the 
want  of  an  oMginal. 

Cockell,  contrd,  maintained  that  he  was  entitled  in  law  to  his     . 


t 


'^ke  Court  unanimously  held  that  it  was  a  matter  of  favor  to 
permit  the  venue  to  be  changed  into  a  county  palatine,  and  the 
practice  of  granting  this  indulgence  had  been  introduced  only 
within  a  few  years  past ;  and  upon  the  facts  disclosed,  they 


Discharged  the  rule. 


Wellkr  v.  Robinson.  p^^  ^ 

"TJPON  the  discussion  of  a  rule  itm  which  fies^  Seijt.  had  Ifa defend- 
obtained  to  set  aside  an  interlocutory  judgment,  and  the  Jb^J^bc^n- 
•sabsequent  proceedings  in  this  cause,  and  to  permit  the  defend-  known,  appii- 
mnt  to  plead  and  proceed  to  trial,  and  requiring  the  sheriff  to  madTto  the 
^ay  into  court  the  sum  levied  in  execution,  to  abide  the  event  ^°;^^  '*•■'  *^' 
Mjf  the  cause,  it  appeared  that  the  defendant  had  been  served  daration  in  the 
"with  common  process,  while  he  was  on  board  an  East^India-  S^^JS^^ood 
wtan,  at  Gravesend,  that  he  soon  afler  sailed  to  the  East  Indies,  service 
snd  the  further  proceedings  took  place  in  his  absence ;  that  the 
declaration  had  been  no  otherwise  served,  than  by  fixing  it  up 
Sn  the  office,  it  being  sworn  that  the  plaintiff's  attorney  had  no      [  434  ] 
linowledge  of  the  defendant's  last  place  of  abode.    The  rule  of 
^oart  of  Michaelmas  term  1  Geo.  2.  does  not  provide  for  the  case 
'where  the  defendant's  last  place  of  abode  is  not  known  ;  and  the 
officers  stated  that  a  practice  had  prevailed,  of  serving  the  de- 
claration, in  that  case,  only  by  affixing  it  in  the  office. 

Lawrence  J.  If  the  general  rale  for  the  service  be  re- 
laxed, it  should  be  on  the  special  circumstances  of  each  par- 
ticular case,  upon  a  disclosure  of  which  the  Court  of  King's 
Sench  in  many  cases  has  permitted  a  service  of  this  sort  to 
civail.     It  appears  in4eed  that  this  practice  has  crept  in,  but  I 
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can  find  no  rule  by  which  it  is  authorized,  and  tiie  Court  ought 
not  to  countenance  it,  nor  can  such  service  be  good,  except 
under  a  rule  obtained  for  that  purpose  upon  a  statement  of  the 
facts ;  the  present  application  must  therefore  prevail  on  the 
terms  prayed  for. 

Ch  AMBRE  J.  I  am  of  the  same  opinion.  We  have  a  gene^ 
ral  rule  which  ouig^ht  nol  to  be  departed  from  without  \be  special 
permission  of  the  Court* 

Rule  absoluU^. 

Mansfikld  C.  J.  and  Heath  J.  were  absent. 

Shtphtrd  Serjt.  for  tlie  plaintiff.     Be$t  for  tlie  defendant. 


[  435  ] 

Feb.  4. 


Tbere  can  be 

no  approver  in 
derogation  of  a 
tight  of  com- 
mon of  turbarj. 
At  comtnon 
law  the  lord 
niijjht  approve 
against  com- 
mon of  pastare 
a|>pendant. 


Grant  r.  Gunner  and  Another. 

nPHE  plaintiff  declared  that  the  defendants  broke  and  entered 
a  certain  close  of  the  plaintiff  in  the  parish  of  Fan^roughf 
in  the  county  of  Southampton^  and  dug  up,  prostrated,  and 
levelled  a  certain  mound  or  fence  of  the  plaintiff,  there  then 
erected,  and  separating  and  dividing  the  close  from  a  certain 
common  called  JPar/iftoroug/i  common,  contiguous  thereto,  and  with 
the  materials  of  the  said  mound  or  fence  filled  up  and  levelled  a 
ditch  of  the  plaintiff  before  then  made  in  the  said  close,  contiguous 
to  the  said  mound  or  fence,  and  laid  and  left  open  the  said  close  to 
the  common,  and  kept  and  continued  the  same  so  laid  and  left 
open  intil  the  suing  out  of  the  plaintiff's  writ  The  defendants 
pleaded,  1st.  Not  guilty.  2diy.  As  to  the  breaking  and  ente^ 
ing  the  close,  and  digging  up,  pulling  down,  prostrating  and 
levelling  the  mound  or  fence,  and  filling  up  and  levelling  the 
ditch,  and  laying  open  the  said  close,  that  at  the  time  when, 
&c.  there  was  and  immemorially  had  been  a  certain  large  com- 
mon called  Famborough  common,  consisting  of  divers,  (to  wit) 
500,  acres  of  land,  within  and  parcel  of  the  manor  of  JPamio- 
rough ;  of  which  common  the  close  in  wliich,  &c.  during  all  the 
said  time  had  been  and'  still  was  parcel.  The  plea  then  stated 
a  grant  to  the  defendant  Mary  Gunner  in  fee  simple,  of  a  cer- 
tain copyhold  messuage  and  land  within  the  manor,  and  averred 
a  custom  that  the  tenants  thereof  had  imiuemorially  had  common 
of  turbary,  (to  wit),  peat  aud  turf,  in  and  upon  Famborough 
common,  to  be  had  and  taken  for  his  and  their  necessary  fuel, 

to 
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to  be  burnt  and  consomed  in  the  said  messaage,  every  year,  and        1809. 
at  all  times  of  the  year,  as  occasion  required,  as  belonging  and       7,      7" 
appertaining  to  the  said  costomary  tenement  with  the  apparte-  ^^ 

nances;  ''^aad  that  the  defendant  ilfary  Gi/itner  demised  the  Gi/vveb. 
game  tenement  for  a  year  to  Ann  Gunner^  who  entered  and  was  ^L  ^^  ] 
possessed  thereof;  and  she  being  so  possessed,  because  the 
Mid  mound  or  fence  had  been  wrongfully  erected,  put,  and 
placed  in  and  upon  the  common,  parcel,  &c.  and  at  the  time 
when,  &c.  was  there  wrongfully  standing  and  being,  and  wrong- 
Tolly  separated  and  divided  the  said  close,  parcel  of  the  com- 
mon, from  the  residue  thereof;  and  the  said  ditch  had  been 
wrongfully  made  and  dug  in  and  upon  the  common,  and  at  the 
none  time  when,  &c.  so  continued,  so  that  the  said  Ann  could 
•othave  and  enjoy  her  said  common  of  turbary  in  and  upon  the 
nid  common  in  so  ample  a  manner  as  she  then  and  there  ought 
to  have  done,  the  defendants,  as  the  servants  of  the  said  Ann, 
md  by  her  command,  at  the  time  when.  Sec.  broke  and  entered 
Jie  said  close,  and  dug  up,  pulled  down,  prostrated,  and 
erelled  the  said  mound  or  fence,  and  with  the  materials  thereof 
iUed  up,  and  levelled  the  ditch,  and  laid  open  the  said  close, 
parcel  of  the  common,  to  the  residue  thereof,  as  they  lawfully 
■ight,  &c.  The  defendants  thirdly  pleaded  a  right  of  common 
if  pasture  for  cattle  levant  and  couchant  on  the  same  tenement. 
Che  replication  to  the  second  plea  admitted  the  facts  stated  in 
iCy.  but  pleaded  a  conveyance  by  lease  and  release  from  Valen- 
im  Hemy  fVilmot,  the  lord  of  the  manor  o{  Famborough,  to  the 
>bdntiff,  of  the  close  in  which,  &c.  thereby  described  as  part  of 
he  waste  ground  within  the  manor  of  Famboraugh,  (that  13  to 
mft  of  the  said  waste  or  common  in  the  second  plea  mentioned,) 
iritfa  the  appurtenances,  to  have  and  to  hold  the  said  close  in 
fhich,  &c.  with  the  appurtenances,  unto  and  to  the  use  of  the 
ibdntiffhis  heirs  and  assigns  forever,  to  the  intent  and  purpose 
hat  the  plaintiff  might  and  should  inclose  the  said  close  in 
rinob,  &c.  and  improve  the  same  in  such  manner  as  the  said 
Vakniine  Henry  Wilmot,  as  lord  of  the  manor,  could  or  might, 
Inder  any  law  then  in  force,  inclose  and  improve  the  same.  By  [  437  ] 
rirtne  of  which  indenture,  and  by  force  of  the  statute,  the 
ikuntiff  became  seised  in  his  demesne  as  of  fee  ;  and  being  so 
letsed,  afterwards,  and  before  the  time  when,  &c.  did  inclose 
he  close  in  M^iich,  8cc.  then  being  part  of  the  common  called 
Famborough  common,  from  the  residue  thereof,  by  the  said 
nound  ur  fence,  to  hold  the  same  place  in  which,  &o.  with  the 
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I8O9.  appurtenances,  to  him  the  plaintiff  his  heirs  and  assigns  for 
ever»  in  severalty,  to  the  only  proper  use  and  behoof  of  him  the 
plaintiff  his  heirs  and  assigns  forever;  and  did  then  approve 

Gunner,  the  same,  there  being  then  left  by  him  the  plaintiff,  and  remain- 
ing in  the  residue  of  the  common,  sufficient  common  of  turbary, 
to  wit,  peat  and  turf,  to  be  had  and  taken  for  the  necessary  fuel 
of  the  said  Ann,  to  be  burnt  and  consumed  in  the  said  measnage 
every  year,  and  at  all  times  in  the  year,  as  occasion  might  re- 
quire, and  for  the  necessary  fuel  of  all  other  persons  thenhaviog 
and  using  right  of  common  of  turbary  in  and  upon  the  common, 
every  year,  and  at  all  times  of  the  year,  as  occasion  might  re- 
quire ;  together  with  free  ingress,  and  egress,  way,  and  pas- 
sage for  them  and  every  of  them,  and  with  their  horses*  carts, 
and  carriages,  to  have  and  take  such  necessary  fuel,  and  to  have 
and  use  their  said  right  of  common  of  turbary  in  and  upon  all  the 
residue  of  the  common,  at  all  times,  as  occasion  might  require; 
by  means  whereof,  and  by  force  of  the  statute  in  such  case  made, 
and  notwithstanding  any  thing  by  the  defendants  in  their  2d  plea 
alledged,  the  plaintiff,  before  the  time  when,  &c.,  became,  and 
then  was,  and  from  thenceforth  had  been,  and  still  4i8  seised 
in  his  demesne  as  of  fee,  of  and  in  the  close  in  which^  &c.«  with 
the  appurtenances  in  severalty  by  itself,  and  divided  from  the 
residue  of  the  common;. and  he  being  so  seised  thereof,  the 
defendants  at  the  said  time  when,  &c.  of  their  own  wrong  com- 
mitted the  said  several  trespasses.     The  plaintiff  replied  to  the 

[  4^  J  3d  plea  of  common  of  pasture,  the  same  conveyance  of  the 
dose,  and  his  seisin  and  approver  thereof;  and  he  averred,  that 
in  approving  the  said  close  in  which,  &c.  he  then  left,  and  there 
did  then  remain  in  the  residue  of  the  common,  sufficient  common 
of  pasture  for  all  commonable  cattle  levant  and  couchant  on  the 
said  customary  tenement,  every  year,  aqd  at  all  times  of  the 
year,  as  occasion  might  require,  and  for  all  the  commonable 
cattle  of  all  other  persons  whatsoever  having  and  using  right  oi 
common  of  pasture  if  and  upon  the  said  common,  every  year,  -^ 
and  at  all  times  of  the  year,  as  occasion  might  require,  together^'^^s' 
with  free  ingress,  egress,  way,  and  passage,  for  tliem  and  ^^B 
every  of  them,  and  their  and  every  of  their  commonable  cattle,  — 
to  have  and  use  their  right  of  common  of  pasture  in  and  H] 
the  residue  of  the  common  at  all  times  as  occasion  might 
quire  ;  whereby  he  became  seized  in  severally,  (as  in  the^fbnm 
replication ;)  and  that  the  defendants  of  their  own  wrong  com- 
mitted the  said  several  trespasses. 

TL< 
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The  defendants  demnrred  to  the  replication  to  the  second        1 8O9. 
plea,  and  rejoined  to  the  replication  to  theHhird  plea,  travers-      ";      J" 
ing  the  sufficiency  of  the  common  of  pasture,  and  ingress,  &c.  ^  * 

and  tendered  issue  upon  this  fact.  1  Gunner. 

The  plaintiff  joined  in  demurrer  and  issue.  The  issue  was 
tried  at  the  Winchester  Lammas  assizes  1808,  when  a  verdict 
was  found  for  the  plaintiff  upon  the  sufficiency  of  the  common 
of  pasture,  with  one  shilling  damages. 

Shepherd  Serjt.  on  a  former  day  in  this  term  argued  in  sap- 
port  of  the  demurrer.  The  question,  whether  the  lord  hath  a 
right  to  approve  the  wastes  of  his  manor  against  common  of 
turbltry,  is  still  res  integra.  There  is  no  direct  decision  upon 
the  subject,  all  the  modem  cases  which  touch  on  it,  only  decide 
thafa  right  of  turbary  will  not  preclude  the  lord  from  approving  [  430  ] 
against  common  of  pasture,  where  it  has  been  the  tenant's  object 
to  asfi^rt  the  latter  right ;  and  the  plea  of  turbary  has  been  only 
collateral.  The  lord  had,  by  the  common  law,  no  right  what- 
soever to  approve :  his  right  is  founded  on  the  words  of  the  sta- 
tute of  Merton,  which  are,  ''  Also  because  many  great  men  of 
**  EngUfd,  which  have  enfeoffed  knights  and  their  freeholders 
''  of  small  tenements  in  their  g^eat  manors,  have  complained 
"  thstt  they  cannot  make  their  profit  of  the  residue  of  their  ma- 
*'  nors,  as  of  wastes,  woods,  and  pastures,  whereas  the  same 
**  feoffees  have  sufficient  pasture,  as*  much  as  belongeth  to  their 
'^  tenements ;  it  is  provided  and  granted,  that  whenever  such 
'*  feoffees  do  bring  an  assize  of  novel  disseisin  for  their  common 
"  of  pasture,  and  it  is  knowledged  before  the  justices,  that  they 
'■'  have  as  much  pasture  as  snfficeth  to  their  tenements,  and  that 
**  they  have  free  egress  and  regress  from  their  tenement  unto 
**  the  pasture  ;  then  let  them  be  contented  therewith,  and  they 
**  on  whom  it  was  complained  shall  go  quit  of  as  much  as  they 
•*  have  made  their  profit  of  their  lands,  wastes,  woods,  and 
"  pastures/'  It  is  manifest  from  the  expression  *'  It  is  pro- 
•'  vided  and  granted,"  that  before  this  statute  the  lord  bad  no 
right  to  approve  at  all.  The  statute  of  Westminster  the  second, 
13  Ed.l.  c.  46.,  after  reciting  "  that  by  the  statute  of  Merton 
"  it  was  granted  that  lords  might  approve,  notwithstanding  the 
"  contradiction  of  their  tenants,"  and  "  forasmuch  as  no  mention 
**  was  made  between  neighbour  and  neighbours,  many  lords  of 
*'  wastes,  woods,  and  pastures,  had  been  hindered  theretofore 
*•  by  the  contradiction  of  neighbours,  having  sufficient  pasture," 
orders,  **  that  the  statute  of  Merton,  provided  between  the  lord 
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I8O9.  **  and  hijs  tenant,  thenceforth  should  bc4d  pUce  between  lords  of 
**  wastes,  woods,  and  pastures,  and  their  neighboars,  saving 
**  sufficient  pasture  to  their  *  tenants  and  neighbours,  so  tliat  the 
Gunner.  "'  lords  of  such  wastes,  woods,  and  pastures,  may  make  approve- 
♦[  440  ]  '*  ment  of  the  residue.''  It  is  difficult  for  the  plaintiff  to  con- 
tend that  these  statutes  were  made  in  affirmance  of  the  common 
law,  when  the  latter  recites  that  lords  were  hindered  from  ap- 
proving against  neighbours^  forasmuch  as  in  the  former  statnle 
no  mention  was  made  of  that  case.  Therefore  it  must  be  con- 
cluded that  these  statutes  first  gave  the  right  to  approve :  and 
if  so,  then  it  is  clear  that  the  only  right  which  they  create  ia  to 
approve  against  common  of  pasture.  In  the  2  Inst.  87*  Lord 
Coke  says,  '^  Throughout  all  this  statute,  (of  Mertqn,)  poiture 
**  and  communia  pasture,  is  named  ;  so  as  this  statute  of  ap- 
^'  provements  doth  not  extend  to  common  of  pischary,  of  tur- 
''  bary,  of  estovers,  or  the  like ;"  and  in  p.  85.  **  Quod  comiRO- 
V  dumsuumfacere  nan  potuerunt.  Hereby  it  appearetb  that  the 
''  lord  could  not  approve  by  the  order  of  the  common  law,  be- 
"  cause  the  common  issued  out  of  the  whole  waste,  and  of  every 
**  part  thereof;  and  yet  see  Tr,  (t  H.  3.  where  the  lord  approved 
**  two  acres,  and  )eft  sufficient,  the  tenant  brought  aa  assise, 
.''  and  the  special  matter  being  found,  the  plaintiff  retraxit  uJ^ 
3nt  whether  the  right  to  approve  subsisted  at  common  law  or 
not,  it  was  merely  the  right  to  approve  against  common  g( 
pasture,  not  against  estovers,  pischary,  or  turbary.  For  if 
^ese  statutes  were  made  in  affirmance  of  the  common  law,  it 
mmt  be  inferred  that  they  together  declare  all  the  rights  which 
the  lord  had  ;  for  it  being  found  that  the  first  statute  had  not 
sufficiently  declared  them,  the  second  was  made  fiily  years  aflter^ 
wards  to  supply  the  deficiency ;  yet  the  latter  extended  only  to 
the  right  of  approver  against  common  of  pasture.  It  is  laid 
down  in  several  cases  that  the  lord  had  no  right  to  approve  at  all 
before  these  statutes.  1  Siderf.  106.  Geo.  v.  Cother,  Case  by 
a  commoner  for  digging  pits,  and  spreading  gravel  upon  the 
[  441  ]  waste,  by  which  he  lost  his  common.  The  defendant  pleaded 
that  he  was  lord  of  the  soil,  and  dug  for  coals,  doing  as  little 
damage  as  possible,  and  leaving  sufficient  pasture.  WyndhamJ. 
held  that  the  lord  could  not  dig  pits  in  the  common,  into  which, 
perhaps,  the  beasts  of  the  commoner  might  fall ;  for  the  statute 
intended  another  manner  of  approver,  namely,  by  inclosure ; 
and  he  said  that  before  this  statute  the  lord  could  not  approve 
at  all.    In  the  case  of  Fawcett  v.  Strickland,  Willes^  57.  S.  C. 

Comyn, 
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Camyn,  578,  thoagh  the  tenant  was  wrong,  because  he  pulled        ^  ^99* 
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down  the  lord's  fences  in  order  to  exercise  his  common  of  paslurc>      Grant 
Willes  C.  J.  and  the  Court,  were  clearly  of  opinion  that  the  lord  ^^ 

could  not  approve  against  common  of  turbary .  Willes  there  says,     G  v  k  m  e  r  • 
The  common  of  turbary  is  quite  out  of  the  case.     For  though 
a  lord  cannot  by  virtue  of  the  statute  of  Merion  inclose  and 
,  approve  against  common  of  turbary,  yet  where  there  is  com- 
mon of  turbary,  and  common  of  pasture  in  the  same  waste, 
the  common  of  turbary  will  not  hinder  the  lord  from  inclosing 
**  against  the  common  of  pasture,  for  they  are  two   distinct 
**  rights.     But  if  indeed  by  such  inclosure  their  common  of  pis- 
*^  chary,  or  their  common  of  estovers,  were  effected,  or  they 
''were  interrupted  in   the  enjoyment  of  either  of  these  rights, 
"  they  might  certainly  bring  their  action,  and  the  lord,  to  be 
*'  sure,  could  not  justify  such  inclosure  in  prejudice  of  these 
*^  rights.     A.nd  so  may  the  plaintiff  in  the  present  case  if  he  be 
**  interrupted  in  his  right  of  turbary  :  but  by  his  present  action 
**  he  does  not  complain  of  any  such  interruption,  nor  does  he 
**  insist  upon  any  such  matter  in  his  replication,''  which  was,  a 
prescription  in  right  of  a  certain  messuage  and  40  acres  of  land, 
for  conMnon  of  pasture  on  Blewcaster  common,  for  all  common- 
able cattle  levant  and  couchant  upon  the  same  tenements,  and 
also  (in  the  same  replication,)  common  of  turbary  in  the  said 
'waste,  for  his  necessary  fuel  to  be  burnt  and  consumed  in  the    [  442  ] 
laid  messuage,  as  appurtenant  thereto,  and  that  the  plaintiff 
put  his  cattle,  levant  and  couchant,  on  his  tenements,  into  that 
pari  of  the  waste  so  inclosed,  to  eat  the  grass  there  gprowing,  and 
to  use  his  common  of  pasture,  and  that  the  defendants  of  their 
own  wrong  chased  them  out.     Here  the  replication  did  not 
maintain  the  action,  because  it  did  not  prove  any  injury  to  have 
been  done  in  driving  out  the  plaintiff's  commonable  cattle,  and 
the  Court  gave  judgment  on  the  demurrer  for  the  defendant. 
Ihe  case  of  Shakespear  v.  Peppin,  6  Term  Rep.  741.  was  de-  • 
[^ided  upon  the  authority  of  Fawcett  v.  Stricklafid.     That  was 
replevin,  and  avowry  that  the  place  where,  was  inclosed  and 
^parated  from  Walton  common,  and  was  the  defendant's  free- 
l^old.     The  plaintiff  pleaded  his  common  of  pasture  in  right  of 
^customary   tenement.    The  replication  stated  an  approver, 
eaving  sufiicient  common  of  pasture.    The  plaintiff  rejoined  a 
^.  custom  to  dig  sand  in  the  common,  as  common  of  pasture  there ; 
^nd  the  defendant  surrejoined,  that  there  was  sufiQcient  sand 
^eft:  the  plaintiff  generally  demurred.     The  judgment  was  for 

the 
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1809,        the  defendant,  as  it  seems,  because  the  rejoinder  was  held  a 
T  departure  from  the  plea  ;  for  this  is  a  plain  proof  that  the  Court 

^/         did  not  consider  that  the  lord  could  approve  against  common  of 
Gunner,    turbary,  that  if  they  bad  they  must  have  said,   whether  the 
plaintiff  claims  common  of  turbary  or  6ommon  of  pasture,  since 
it  is  admitted  by  the  pleadings  that  sufficient  of  both  is  lefl,  he 
cannot  have  his  action.      But  fVilles  C.  J.  anxiously  distia- 
guishes  between  the  two,  that  he  may  prevent  the  inference  that 
the  lord  could  approve  against  right  ofturbary.    In  2  Insi,  474. 
Lord  Coke  says,  indeed,  that  *'  by  the  common  law  the  lord 
''  might  always  approve  against  any  that  had  common  append- 
"  ant,"  and  in  the  case  of  Proctor  v.  Mallorie^  1  Ro,  Rep.  965. 
the  statute  of  ilfer^on  is  said  to  be  only  in  affirmance  of  the 
common  law :  but  it  is  not  to  be  discovered  by  the  report  of  Ibat 
[  443  ]    case,  how  the  point  arose,  and  it  seems  to  be  an  extrajudicial 
discussion.    The  proof  there  given,  namely,   that  the  writ  of 
admeasurement,  quod  habet  plura  animalia  quam  debeat  in  re- 
spect of  his  frank  tenement,  lay  at  common  law,  is  not  conclu- 
sive ;  for  it  does  not  follow  that  the  writ  must  necessarily  be 
sued  out  only  for  the  purpose  of  the  lord's  approver :  it  might 
lie  for  lord  or  tenant,  for  the  benefit  of  that  tenant,  dP  of  all, 
against  any  other  tenant  who  disproportionately  overstocked. 
No  case  is  now  extant  in  which  it  has  been  held  that  the  lord 
might  approve  at  common  law ;  the  two  statutes  afford  a  pre- 
sumption that  he  could  not ;  and  if  not,  it  is  quite  clear  he  can- 
not now  do  it.     But  if  those  statutes  were  only  in  affirmance  of 
the  common  law,  still  they  give  no  approver  against  common  of 
turbary.     An  argument  against  the  reasonableness  of  the  ap- 
prover contended  for,  is  to  be  found  in  the  nature  of  these  re- 
spective common  rights.      Common  of  pasture  is  of  a  thing 
annually  renewing.     The  number  of  acres  which  will  afford  in 
one  year  sufficient  pasture  for  the  tenants  cattle,  levant  and 
•     bouchant  on  a  particular  tenement,  will,    communibus  annisp 
afford  sufficient  for  the  same  quantity  of  cattle  in  all  subsequent 
times,  so  that  if  a  sufficiency  of  pasture  be  left  at  the  time  of 
the  approver,   (the  fertility  of  the  tenements  remaining  the 
same,)  it  will  always  be  a  sufficiency.     But  turbary  is  an  anni- 
hilation of  the  subject-matter,    {f  P^^^  renews,  which  certainly 
does  not  take  place  in  all  instances,  and  it  is  doubtful  whether 
it  does  in  any,  it  renews  too  slowly  to  repair  the  necessary  con- 
sumption. 

Lens 
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ierji.  contra.  Tbe  argaments  that  have  been  adduced        1809. 

ly  to  shew  that  the  lord's  right  to  approve  has  not  yet 

termined.    But  from  the  nature  of  the  thing  and  the 

of  the  law,  it  appears  that  there  is  equally  the  same 

approve  in  the  one  case  and  in  the  other.     If  tiles  C.  J. 

8  that  the  right  subsists,  if  properly  exercbed ;  for  he     [  444  ] 

thelordy  to  be  sure,  in  such  case  could  not. inclose  tJt 

dice  of  those  rights ;  and  so  may  the  plaintiff  in  the  pre- 

^ase,  (Fawcett  v.  Stcickland,)  bring  his  actioui  if  he  be 

ipted  in   the  enjoyment  of  his  common  of  turbary  :** 

if  either  his  pasture  or  his  turbary  be  injured  by  the  ap- 

he  may  in  either  case  equally  bring  his  action.     It  is 

)ngly  to  be  inferred  from  that  case,  that  the  right  of 

does  not  render  the  inclosure  unlawful.     No  authority 

roves  that  there  was  no  approver  at  common  la.w.    It  is 

t  approver  cannot  be  exercised  by  virtue  of  the  statute 

m,  in  any  case  but  in  that  of  pasture ;  but  though  that 

irst  provided,  that  if  a  suiGciency  were  not  left,  the 

tnent  should  be  apportioned  by  the  discretion  and  oath 

«ize,  7  Ed.  3.  67.  before  which,  the  whole  must  have 

lopen,  if  enough  pasture  had  not  been  left,  it  does  not 

low  that  there  was  no  approver  in  any  other  cases,  or 

lat  statute.     Lord  Coke,  2  Inst.  87.  refers  to  the  case 

ff.  3.  as  a  decision  that  there  was  approver  at  common 

d  (a)  in  Proctor  v.  Mallorie,  he  says,  "  for  so  are  divers 


4( 


cases 


Sir  Anthony  Fitzherbert 
his  reading  on  the  statute 
maneriif  in  titled  Suruey- 
.  1767,  p.  8."  Quot  cam- 
In  dominko  ;  it  must  ncdes 
a  of  feldcs,  that  be  in  tyl- 
plowing,  but  it  wolde  be 
and,  whether  the  dcmcync 
ye  in  ihc  commyn  feldes 
other  mens  lands,  or  in 
Ics  by  them  self.  ■ 
ore  the  acres  are  to  be 
I  accordyng ;  and  if  they 
It  flattes  or  furlonges  in 
nmon  iieldcs  it  is  at  the 
pleasure  to  enclose  them, 
;p  them  in  tillage  or  pas- 


''  ture>  80  that  no  nothcr  man  have 
''  commyn  therein." 

And  again,  p.  ]6.  ''As  for  all 
''  errablc  landes,  mcdowes,  leisc, 
'*  and  pastures,  the  lords  may  im- 
''  proue  themself  by  course  of  the 
"  common  law ;  for  the  statute 
''  speaketh  nothing  but  of  waste 
"  groundes.**  And  again,  p.  19. 
'*  So  it  was  of  oldetyme  that  all 
''  the  landes,  medowes,  and  pas- 
''  tures,  lay  open  and  unclosed. 
''  And  than  was  theyr  tenementcs 
''  moche  better  cheape  than  they 
*'  be  nowe,  for  the  most  part  of  the 
*'  lordcs  haue  enclosed  theyr  dc* 
''  meyn  landes,  and  meadow es,  and 

**  kcj)c 
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•'  cases  in  the  rei^n  of  Hen.  3.  which  was  before  the  statutes, 
•'  and  this  appears  by  the  writ  quod  permittat  habere  tantam  pat- 
"  turam :  and  Lord  Bacon,  Chancellor,  particnlarly  iagxeed 
•*  with  him  in  all  that. he  said,"  The  expression  in  2  Imi.  87. 
is  not  adverse  to  this  position;  for  Lord  Coke  is  there  spewing 
only  of  the  statute  of  Merton.  F.  N.  B.  4/o  ed.  287.  Quod  per- 
mittat,  J/k  "  And  the  rale  in  the  register  is,  that  the  writ  of 
^/o£?penitt//aMiethof  common  of  pasture,  tarbary,  pischary, 
and  reasonable  estovers."  In  2  Wik,  59.  Cope.  v.  Marshall,  it 
is  said  arguendo  that  approver  was  by  common  law.  The  cases 
otFatxfcetty.  Strickland,  and  Shakespear  v.  Peppin,  althongft 
they  only  incidentally  touched  the  point,  generated  an  opinion 
in  the  profession  that  the  right  of  approver  was  by  the  common 
law,  and  it  is  so  laid  down  by  Buller  J.  in  2  T.  R.  392^  11.  Du- 
herly  v.  Page.  It  is  plain,  since  the  tenant's  right  is  a  qualified 
right,  and  consists  in  a  mere  permission  to  take  his  profit,  that 
all  other  uses  of  the  land  which  do  not  interfere  therewith,  are 
still  preserved  to  the  lord.  As  to  the  distinction  between  tiie 
nature  of  turbary  and  pasture,  that  species  of  turf  which  coa- 
sbts  of  the  roots  of  heath  and  grass,  and  the  other  vc^^etables 
which  grow  on  the  surface,  is  well  known  to  ren«w%ithin  a 
very  few  years,  and  the  peat  also  renews,  though  slowly.  But  it 
is  unnecessary  to  consider  that,  for  the  question  upon  an  ap- 
provement always  is,  whether  there  were  a  sufficiency  left  at 
the  time  of  tbe  approvement  made ;  for  the  tenant  mast  declare 
upon  the  actual  injury  done  to  himself.  8  Fd.  3.  39.  Without 
considering  whether  the  supply  will  be  perpetual,  if  to  a  com- 
mon intent,  and  common  apprehension,  sufficient  is  left  at  the 


"  kepe  them  in  seueraltie,  so  that 
«'  thcyr  tcnauntes  haue  no  com- 
"  myn  with  them  therein.**  (Which 
implies  that  they  intcrcommoncd 
over  all  the  demesnes,  so  long  as 
they  lay  open.)  And  afterwards, 
"  Moorcs,  hethes,  and  wastes,  go 
"  in  lykc  manner  as  the  herbage  of 
"  the  towncsjfor  the  lord's  tcnantcs 
"  have  commcn  in  all  suchc  out 
"  groundcs  with  their  caltcl,  &c." 
From  these  passages  it  seems   that 


before  the  inclosure  of  such  de- 
mesne lands,  the  tenants  must  have 
had  common  appendant  over  such 
demesne  lands,  as  well  as  over  the 
rest  of  the  open  lands,  meadows, 
and  pastures  of  the  township  in 
which  they  lay  interspersed,  but 
that  nevertheless  the  lord  might  at 
all  times  by  common  law  approve 
his  <lcmesnes  against  this  species  of 
common. 

time 
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time  of  the  approvement^  that  ii  enoagfa*    If  the  sufficiency        ISOp. 
were  disputed,  the  defendants  should  have  taken  issue  on  it,      r 
but  they  have  admitted  upon  the  ple-adings,  the  sufficiency  to  ^^ 

satisfy  their  rights  such  as  they  are  in  relation  to  this  tenement.  Guvker* 
[Chambre  J. observed,  thatthe  valaeof  turbary  chiefly  depended 
upon  its  contiguity  to  the  messuage,  not  on  the  sufficiency 
of  quantity,  and  that  circumstance  rendered  it  extremely  im- 
probable that  the  common  law  should  make  theright  of  approver 
against  turbary  to  depend  on  the  sufficiency.]  If  the  contiguity 
is  destroyed,  that  is  evidence  to  support  the  issue  of  insufficiency* 
But  the  value  of  pasture,  also,  in  a  great  measure  depends 
upon  the  contiguity.  If  the  pasture  left  is  so  distant  from  tlie 
tenant's  lands  that  he  is  daumified,  that  would  be  evidence  to 
shew,  that,  as  to  him,  there  was  not  a  sufficiency  left« 

Shepherd  Serjt.  in  reply.  There  can  be  no  approver  against 
turbary,  because  there  is  no  measure  by  which  to  try  the  suffi* 
ciency  of  what  is  left.  If  the  tenant  were  not  left  destitute  of 
fuel  for  the  present  winter,  a  jury  must  find  a  present  sufficiency: 
but  if  the  inclosure  left  none  for  the  next  winter,  it  would  never- 
theless ^be  an  absolute  destruction  of  the  right,  not  indeed  as  it 
was  to  he  exercised  at  the  moment,  but  of  the  right  as  it  was 
to  be  exercised  for  ever  after.  So,  in  common  of  pischary,  a 
partial  inclosure  would  destroy  the  right,  for  the  commoner 
could  not  draw  his  net.  As  to  the  quod  pemUtiat,  the  existence 
of  a  remedy  for  the  tenant,  if  be  is  injured,  does  not  at  all  in- 
dicate the  extent  of  his  rights.  It  is  not  to  be  inferred  from  [  ^"^  ] 
the  language  of  tVilles  C.  J.  that  he  thought  there  was  a  right 
to  approve  against  turbary.  On  the  contrary,  hesays^  that 
*'  probably  their  common  of  estovers  may  be  the  better  for  such 
''  inclosure,*'  which  clearly  contemplates  the  tenant's  entry  to 
take  the  wood,  notwithstanding  the  inclosure.  His  meaning  is, 
thatthe  act  of  the  lord  is  not  to  be  complained  of,  unless  it  be 
in  derogation  of  the  tenant's  profit;  but  here,  the  lord  asserts 
bis  right  to  derogate,  so  as  he  leaves  sufficient;  and  of  the 
sufficiency  no  measure  can  be  assigned. 

Lawrence  J.  At  couimon  law  the  lord  might  perhaps  in- 
close against  common  appendant,  which  was  not  an  express 
grant,  but  was  exercised  where  the  lord  granted  arable  land 
to  be  held  of  himself:  but  it  does  not  follow  that  he  could 
approve  against  hb  own  grant.  Now  must  not  common  of 
turbary  necessarily  be  by  grant  ?  [Mansfield  C.  J.  ace]  Then 
Lord  Cokes  expressions  are  reconciled.     If  there  be  common  of 

turbary 
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tarbary  by  grant,  to  issue  out  of  all  and  every  part  of  the  waste, 
the  lord  cannot^  to  be  sare,  in  derogation  of  his  own  grant, 
approve  against  the  right  of  turbary. 

Cur.  adv.  vuU. 


[  448  ] 


Lens  on  this  day  prayed  that  the  case  might  be  again  argued 
by  Williams  Seijt.  for  the  plaintiff. 

Manspibld  C.  J.  We  should  be  happy  to  hear  it  argued 
again  if  there  were  any  hope  of  new  light  being  introduced  upon 
the  subject :  but  no  case  since  the  statute  of  Merton  is  to  be 
found,  in  which  it  has  been  held  that  the  lord  may  approve 
against  the  right  of  common  of  turbary.  If  the  law  be  not 
against  the  appro ver»  all  the  reasoning  in  the  case  of  FaweeitT. 
Strickland  18  sbsnvd.  Chief  Baron  Comyn,  and  all  the  books, 
recognize  Lord  Cokeys  doctrine  without  a  doubt.  Shaktspear 
V.  Peppin  recognizes  the  authority  of  Fawcett  v.  Strickland,  and 
that  case,  throughout  the  whole  argument,  takes  it  for  granted 
that  the  law  is  so.  The  universally  received  opinion  of  the  pro- 
fession ever  since  I  have  been  in  the  law,  has  been,  that  there 
can  be  no  approver  against  common  of  turbary.  Theafvument 
for  the  defendant  is  a  very  strong  one,  that  pasture  is  a  thing 
annually  renewing,  and  that  turbary  is  not  The  turf  which  is 
used  in  the  neighbourhood  from  which  this  case''  comes,  is  the 
surface  of  the  common,  pared  off  wi^i  the  heath.  As  to  peat, 
the  substance  of  morasses,  which  is  in  some  places  called  turf, 
there  may  be  a  vast  quantity  in  a  moor  at  a  distance  from  home, 
and  a  smaller  quantity  near^home ;  and  it  might  be  very  con- 
venient for  the  lord  to  inclose  that  part  bf  the  land  which  lies 
nearer  home  ;  but  it  would  be  monstrous,  if  the  lord  could  com- 
pel his  tenants  to  go  to  a  great  distance,  perhaps  to  the  other 
side  of  the  mountain,  to  fetch  home  their  fuel.  But  it  is  said 
Ae  right  to  approve  against  common  of  turbary,  may  sulisist 
with  the  limitation  of  leaving  both  fuel  enough  and  conveniently 
situated.  No  one  ever  heard  of  a  plea  that  the  lord  had  left 
pasture,  not  only  suflScient,  but  equally  convenient,  nor  is  it 
necessary  so  to  plead  it.  What  Lord  Coke  says  of  approving  at 
conunon  law  against  common  appendant,  is  only  applicable  to 
common  of  pasture. 

Heath  J.  On  this  side  of  Westminster-hali  the  law  has 
alwtlys  been  so  considered  ;  and  during  the  time  I  was  at  the 
bar,  I  have  given  opinions  to  that  effect. 

Williams 
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Williams  disclaiming  the  hope  of  adducing  any  authorities  to 
fhe  contrary  effect. 

Judgment  was  given  for  the  defendant  (a). 


{a)  Ace.  Fitzherbert,  Surueyenge 
17.     "  Item,  inquirend,  est  utrum 
^  dominus  de  residuo  boscorum  pre- 
**  diciorumforinsicorvm  darepossitp 
"  et  quantum  valet  talis  donatio  vel 
^  venditio  per  annum.    It  is  also  to 
**  be  enqucrcd,  whethe  lordc  may 
**  gyve  or  sclle  the  residue  of  bis 
'Torren  woodes    aforesayed,  and 
**  what  sucbc  gyfte  or  sale  is  worth 
•*  by  the  ycre.  This  letter  is  playne 
^  enough  y   and  as  me  semeth  no 
**  doubte  but  the  lord  may  giue  or 
**  selle  the  residue  of  the  sayde 
**  woddes  or  wastes.     Except  that 
**  a  mame  kaue  commeh  of  estovers, 
^  But  what  that  gyft  or  sale  is 
**  worth  is  to  be  understand  and 
**  knowen,  and  as  me  semeth  the 
^  donee  or  the  byour  shall  be  in 
**  lyke  cause  as  the  lord  should 
**  haue  ben,  if  he  had  not  gy  ven  it 
*^  nor  sold  it.   Than  the  lorde  hath 
'^  improued   himself  of  as  muche 
^  woddes  and  wastes  as   he    can 
**  lawfully,  and  when  he  hath  gyuen 
^  or  sold  the  rcsydue  of  that  he 
^  cannot  improue  bymself  of  it.  In 


'^  like  manner  the  donee  nor  the 
<<  byourecannatimproue  themselfe 
**  of  any  part  thereof.  For  they 
"  can  nat  be  in  no  better  case  than 
"  he  of  whom  they  had  it." 

And  in  p.  15.,  speaking^of  ap- 
prover under  the  statute  oiMerton 
he  says,  ^  Commen  in  gross  is, 
**•  where  the  lord  hath  granted  by 
''  his  dede  commen  of  pasture  to  a 
''  straunger.  Nowe  the  lord  may 
''  nat  improue  hymself  ofany  par- 
''  cellar  it  is  contrary  to  his gr aunt 
'*  though  there  be  sufficient  of  com- 
''  men."  And  inp:  21.  ^  Moores, 
^'  hethes,  and  wastes,  go  in  lyke 
''  manner  as  the  herbage  of  the 
*'  townes,  for  the  lordes  tenauntes 
'V  haue  common  in  all  such  out 
<<  groundes  with  their  cattel.  But 
"  they  shall  haue  no  wodde,  thomeSf 
''  turues,  gorse,  feme,  and  such 
^'  other,  but  by  custom,  or  els  special 
**  words  in  Hs  chartour,"  So  that 
this  author  must  have  considered 
turbary  to  come  within  the  reason 
of  common  ingress. 
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Feb.  9.  UrQUHART  f .  BaRNARD. 

.iberVto  t"ch  T^HIS  was  an  action  upon  an  insurance,  made  on  goods  from 
at  a  port,  it  is  Madeira  to  Santos,  with  liberty  to  touch  at  the  Cape  de  Ferd 
takeinmer.  Islands.  The  causo  was  tried  before  Mansfield  C.  J.  at  the 
i^ldiowJd  Gi/iWAa// Sittings  after  last  Trinity  term,  upon  admissions, 
•tay  there,  if  which  Stated  that  the  plaintiff  had  effected  a  former  policy  to  the 
mwnrTher^*!^'  amount  of  1400/.  upon  the  ship  Dc  Sawgawo,  and  300/.  on  her 
exceed  the  pe-  cargo,  at  and  from  Lisbon  to  Madeira  and  Santos  in  South 
for  her  remain-  'America,  with  liberty  to  change  the  property  at  Madeira;  that 
^^if  rbc  be  ^^^^^^^»  J^^lford  and  Co^  the  owners,  by  a  letter  written  firomi 
given  to  touch  Lzsbon  and  addressed  to  the  plaintiff,  had  requested  hkn  ta 
oomra^tnotde-  *'  ^®^  ^  insurance  effected  on  the  De  Sangano^  iiistead  oC 
finmg  for  what  <<  Madeira  to  Santos,  Madeira,  the  Cape  de  Ferd  Islands,  where 
^ramu^cation  '*  dte  would  take  salt ^  9Xid  Santos,  to  the  same  amount  on  the* 
niMirto^h*"un  '*  ^^^'  *"^  ^  ^  anu>unt  of  1500/.  on  goods."  In  consequence 
derwriter,that  of  this  letter  the  plaintiff  procured  to  be  indorsed  ou  the  policy 
touch  lor  a  pui^  » m^owrandiMn,  by  which,  '' in  consideration  of  one  guinea  ;^r 
poM  of  trade,  **  cent.,  the  underwriters  who  signed  it,  agreed  to  permit  the 
tended  as  a  ii-  ^  Tessel  to  teoch  at  ono  port  in  the  Cape  de  Ferd  Islands,  to 
foMhirr'^*'  *"  take  in  salt."  The  plaintiff  also,  soon  after,  effected  the  further 
pose.  poHcy,  upon  which  this  action  was  brought,  for  1200/.  on  goods 

by  the  De  Sangano  at  and  from  Madeira  to  Santos,  with  liberty 
to  touch  at  the  Cape  de  Verd  Islands.  The  policy' also  con- 
tained liberty  to  touch  and  stay  at  any  ports  or  places  whatso- 
ever without  being  deemed  a  deviation.  The  loss  the  plaintiff's 
interest,  and  the  defendants  subscription  of  the  policy,  were 
admitted.  The  ship  sailed  from  Lisbon,  and  took  in  an  additional 
cargo  at  Madeira,  from  whence  she  sailed,  bound  for  Santos. 
I  4ol  J  ju  ^|jg  course  of  the  voyage  she  touched  at  Bona  Fista,  one  of 
the  Cape  de  Ferd  Islands,  where  she  remained  several  days,  and 
loaded  a  considerable  quantity  of  salt  there  as  merchandise. 
The  defendant  contended  that  this  was  an  equivalent,  to  a  ge« 
neral  trading,  and  was  therefore  a  deviation,  which  increased 
the  risk  and  avoided  the  policy  ;  for  that  though  the  memoran- 
dum indorsed  on  the  former  policy  gave  liberty  to  touch  and 
take  in  salt,  the  policy  now  sued  on  gave  only  liberty  to  touch, 
not  to  touch  and  trade.    A  witness  proved,  and  the  jury  espe- 

ciallv 
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oiaUy  found,  that  the  letter  above  mentioned  was  commonicated        I8O9. 
to  the  agent,  who  signed  the  policy  for  the  defendant.     It  was  .. 
0«Mitended  that  this   letter  was  not  admissible  evidence,  but  ^^ 

Mansfield  C.  J.  received  it,  and  a  verdict  was  found  for  the   Barvard. 
plaintiff^  with  liberty  to  move  to  set  it  aside,  and  to  enter  a  non- 
suit. 

Accordingly,  Best  Seijt.,  having  in  Michaelnias  term  last 
obtained  a  rule  nm,  ' 

Shepherd  and  Marshall  Serjts.  on  a  former  day  in  this  term 
shewed  cause.  They  contended  that  when  a  ship  is  in  port,  or 
in  any  place  where  she  may  lawfully  be,  the  taking  in  a  further 
cargo  will  not  discharge  the  under^criters.  In  the  case  of 
Sheriff  v.  Potts,  5  Esp.  96  Marshall,  2  edit.  188.,  where  the 
ship  was  insured,  with  liberty  to  discharge  part  of  her  cargo  at 
IJibon,  liord  Ellenborough  C.  J.  held,  indeed,  that  this  per- 
mission did  not  authorize  the  taking  in  any  new  cargo,  and  that 
it  was  a  deviation  to  do  so.  And  in  the  case  of  Stitt  v.  Wardell, 
1  E^.  810.  Park,  388.  6  edit,  upon  an  insurance  at  and  from 
WhUehaven  to  St.  MichaeFs,  with  liberty  for  the  ship  to  touch 
and  stay  at  any  place  or  places  whatsoever,  and  particularly  at 
Cork,  in  her  passage  out,  liord  Kenyan  C.  J.  held  that  those 
terms  '  did  not  comprehend  a  liberty  to  trade.  But  tieither  of 
those  cases  ever  came  under  the  review  of  the  Court,  and  so  [  452  ] 
far  as  they  can  be  supposed  to  decide  that  all  trading  in  a  port 
ifhere  a  ship  touches,  is  a  deviation,  (for  unloading  and  load- 
ing are  equally  acts  of  trading  and  deviation),  they  have  since 
been  overruled  in  the  case  of  Raine  v.  Bell,  1  East,  195.,  where 
they  were  much  considered.  That  case  underwent  a  very  full 
discussion,  and  the  Court  there  held,  that  *^  if  a  ship  touch  at 
''  a  port  which  is  allowed,  and  stay  there  for  any  reason  which  is 
''  allowable  within  the  intent  and  meaning  of  the  policy,  and 
''  no  additional  risk  to  the  underwriters  be  incurred  by  her 
''  trading  there  during  her  stay  for  an  allowed  or  justifiable 
**  cause,"  she  may  take  in  **  goods  without  being  guilty  of  a 
deviation."  In  that  case  the  ship  went  into  Gibraltar,  not  under 
the  permission  to  touch  and  stay,  for  it  was  out  of  her  course, 
but  under  a  necessity,  through  want  of  provisions,  which  makes 
the  case  still  the  stronger.  In  the  case  of  Driscol  v.  Passmore, 
which  is  reported  in  1  Bos.  8^  PulL  200,  on  other  points,  the 
vessel  took  in  an  anchor  and  cable  for  the  purpose  of  trading, 
and  sold  it:  and  in  an  action  in  the  King's  Bench,  Lord 
Kenyon  C«  J.  held,  it  avoided  the  policy ;  but  on  another  action 

being 
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being  brought  in  this  court,  E^re  C.  J.  held  that  it  did  not ; 
Urquharx.  and  the  point  was  never  afterwards  mooted.     The  vessel  could 
V*  not  have  touched  at  these  islands  under  the  general  permission 

Barnard,    ^hjch  he  had  to  touch  and  stay,  because  they  were  not  in  the 
direct  course  of  her  voyage;  but  the   liberty  to  touoh  there, 
brought  them  within  the  course  of  her  voyage,  and  she  then 
was  entitled  to  stay  as  long  there,  and  for  the  same  purposes, 
as  at  any  other  port  on  her  voyage.     Nothing  therefore  in  the 
general  law  of  insurance  made  it  unlawful  to  take  on  board  this 
salt,  which  has  not  been  found  by  the  jury  to  increase  the  risk 
or  delay  the  ship's  departure.    The  evidence  of  the  letter  has 
not  the  effect  of  altering  or  controlling  the  written  contract,  and 
was  properly  admitted. 
[  453  ]         Underwriters  are  presumed  to  be  conversant  with  the  prac- 
tice  of  the  voyage  they  insure,  and  it   is  well    understood, 
though  it  was  not  proved,  that  the  only  purpose  for  which  vof 
ship  can  touch  on  these  islands,  is,  to  take  in  salt.  Since  there- 
fore the  vessel  might  under  this  policy  touch  and  stay  there, 'the 
taking  in  goods  would  be  no  deviation,  because  the  underwrite 
had  notice  by  the  general  course  of  the  trade  that  the  taking  in 
of  those  goods  was  the^'very  purpose  of  touching  there.    Bat 
here  the  letter  communicated  to  the  underwriter  was  express 
notice  to  him  of  the  design  of  her  touching,  and  of  the  practice 
of  the  voyage,  and  therefore  the  conclusion  is  the  more  forcible, 
that  the  defendant  assented  to  it  as  part  of  the  risk  insured. 
It  would  render  policies  wholly  insecure,  and  occasion  great  in- 
,   convenience  to  the  trade  of  the  country,  if  the  taking  a  single 
additional  bale  of  goods  on  board,  in  a  port  where  a  ship  might 
lawfully  touch,  should  be  deemed  a  deviation.    [Mansfield  C  J, 
observed  that  the  case  of  Stitt  v.  Wardel/,  and  Sheriff  \,  Polls,' 
were  certainly  much'shaken  by  the   subsequent  case  of  Rake 
V.    Bell;  but  that  neither    of   them    governed    the    present 
question.] 

Best,  coNtrct,    The  communication  of  the  letter  can  make  no 
difference;  for  the  question  merely  is.  What  was  the  contract 
between  the  parties  ?    And  although  the   concealment  of  any 
material  facts  would  have  vitiated  the  contract,  on  the  ground 
of  fraud,  it  does  not  follow  that  every  fact   which   is  disclose!^ 
becomes  parcel  of  the  contract.     But,  secondly,  the  evidenc 
of  this  letter  was  improperly   received.       Policies    must   b 
governed  by  the  same  rules  of  evidence  as  other  contracts  ; 
parol  testimony  is  not  admissible  to  enlarge  them.     Not  onl^^ 

doe^"= 
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I  no  general  usage  subsist  of  touching  at  these  islands  for        1  SOS- 
purposes  of  trade,  but  it  is  evident  from  their  situation   that  ,^ 

Urquiiart 
els  go  thither,  not  for  any  '^purposes  of  trade,  but  for  the  ^^ 

lose  of  taking  in  provisions  and  water  only.  And  the  s6le  Barnarp. 
»tof  the  liberty  to  touch  there  was  this,  that  the  vessel  might  *[  454  ] 
ally  sail  from  Madeira  with  a  less  store  of  water  and  prp- 
ins  than  would  suffice  for  her  whole  voyage,  in  the  contem- 
Lon  of  taking  in  a  further  supply  at  the  Cape  de  Verd,  which, 
loat  this  clause,  she  could  not  lawfully  take  in,  even  at  a 
Bitaated  in  the  course  of  her  voyage,  unless  it  were  either 
onstom  of  the  voyage  to  do  so,  as  in  Salisbury  v.  Townson, 
k,  6  edit.  411.,  which  is  not  found  to  be  the  case  here,  or 
MB  the  ship  having  been  at  first  completely  victualled  for  tho 
le  distance,  unforeseen  circumstances  had  rendered  it  ne- 
ary  for  her  to  get  furtlier  supplies ;  and  the  liberty  to  stay, 
o  stay  so  long  as  shall  be  necessary  for  these  authorized 
Nwes.  And  the  distinction  between  the  liberty  to  touch 
stay,  and  the  liberty  to  touch,  stay,  and  trade,  is  this,  that 
former  clause  does  not  authorize  the  taking  in  of  any  addi- 
il  cargo  :  where  that  is  intended,  it  is  usual  to  ask  permis- 
to  touch,  stay,  and  trade,  as  in  the  case  of  Grant  v.  Pax- 
poit  465.  The  authorities  of  Stitl  v.  Wardell,  and  Sheriff 
*Ms,  strongly  favor  this  interpretation  of  the  clause ;  and 
sase  of  Bell  v.  Raine  is  so  far  from  overruling,  that  it  sup- 
s  this  construction :  for  it  considers  the  two  former  cases  as 
and  proceeds  upon  the  express  ground  that  the  jury  had 
d  that  no  delay  was  occasioned,  which  has  not  been  found 
16  present  case.  [  Mansfield  C.  J.  The  case  of  Stitt  v.  /Far- 
did  not  at  all  depend  upon  the  words  of  the  policy.  Dublin 
not  a  port  in  the  ship's  passage  out,  and  it  was  found  that 
lid  not  stay  the  longer  for  discharging  her  coals.  The  act 
plained  of  in  5Aeri^\.  Po/^5  did  not  detain  the  vessel  half 
oar.  If  while  a  ship  is  necessarily  detained  in  harbour  for 
vfal  purpose,  an  act  is  done,  by  taking  in  or  putting  out 
of  her  cargo,  which  does  not  delay  her,  nor  in  the  least 
ee  affect  her  voyage,  it  seems  hard  to  say  that  is  a  devia-     r  ^gg  i 

I  cannot  distinguish  the  case  of  Rain  v.  Bell  from  the 
rs»  There  the  ship  took  in  dollars  while  staying  in  the  port 
k  legal  purpose.] 

Cur.  adv.  vult. 

!aN8PIBLD  C.  jr.  now  delivered  the  opinion  of  the  court. 

A  a  After 
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\  809.  After  recapitulating  the  facts  of  the  case,  he  observed :   The 

question  which  has  beeo  made,  both  at  the  trial  and  upon  the 
argument,  is  simply  this.  Whether  the  ship  having  liberty  to 
Ba&vard.  touch  at  the  Capede  Vtrd  Islands,  without  any  reason  assigned 
for  it  in  the  policy,  the  staying  tliere  a  little  time,  and  taking  in 
this  salt,  without  any  proof  that  the  loss  was  at  all  occasioned 
thereby,  is  to  be  considered  as  a  trading  which  vacates  the 
policy,  because,  as  it  is  said,  the  memorandnm  gave  otdj 
liberty  to  touch,  not  to  touch  and  trade  ?  It  is  doubtftil,  nor  eta 
I  find  it  any  where  defined,  what  is  tlie  precise  meaning'  of 
liberty  to  touch,'*  as  contradistingnished  from  the  meaning  of 
liberty  to  touch  and  stay.^  No  case  decides  this  difficulty^ 
thongh  there  must  be  some  difierence  between  the  two  phrases  ; 
bnt  the  time  of  staying  in  both  instances  is  perfectly  undefined ; 
and  no  case  decides  how  long,  or  for  what  purposes,  a  ship  may 
stay  under  the  licence  of  these  clauses.  I  have  been  always  ex« 
tremdy  averse  to  receive  parol  evidence  to  vary  or  explain  a 
written  contract ;  bat  under  the  circumstances  of  this  c^ase  flie 
Court  is  of  opinion  that  the  letter  was  admissible  evideooe; 
and  that  it  explains  the  word  ^' touch  ;**  and  since  it  was  oom- 
municated  to  the  underwriters,  they  must  have  known  for  what 
purpose  this  word  was  introduced' into  the  policy.  Hey  must 
have  known  that  the  ship  was  to  trade  there,  and  thai  the  policy 
[  45G  ]  contemplated  this  act  It  was  assumed  in  the  coarse  of  the 
argument,  that  the  taking  in  salt  was  equivalent  to  a  general 
trading :  but  that  is  not  so ;  for  the  purposes  of  a  general  trad- 
ing, it  might  have  been  necessary  to  unload  all  the  cargo,  and 
consume  much  time :  it  does  not  necessarily  follow  that  much 
time  was  consumed  in  taking  in  salt  It  is  not  therefore  to  be 
concluded  that  the  **  liberty  to  touch/'  authorizes  a  general 
trading.  Among  the  cases  on  this  subject,  which  are  all  cA- 
lected  in  Park,  6th  ed.  388.  is  that  of  StUt  v.  Warddl,  whicb 
has  been  cited  it  the  argument.  Lord  Kenyan  does  not  there 
at  all  define  what  b  the  meaning  of  tlie  **  liberty  to  touch  and 
stay,"  but  expresses  his  opinion  that  if  that  breaking  bulk  had 
happened  at  Cork,  where  the  ship  was  entitled  to  touch,  instead 
of  in  Dublin  harbour,  the  policy  would  equally  have  beeiB* 
avoided.  But  as  this  was  a  sudden  answer  to  a  sudden  questioir^ 
put  by  the  plaintifi^s  counsel,  what  would  have  happened  if  th^ 
ship  had  gone  into  Cork,  it  is  not  a  comment  entitled  to  hav^ 
much  weight,  as  an  explanation  of  the  term  **  liberty  to  tone 
aud  stay."    I  wish  his  lordship  had  more  fully  considered  i 
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In  the  case  of  Gregory  v.  Christie,  B.  R.  Trin.  24  Geo.  3.  Park,        ^^^^' 
67.,  Lord  Mansfield  C.  J.  says,  *'  the  policy  in  question  differs  Urquhaht 
"  from  others  ;  because  it  contains  a  permission  to  trade,  as  well  v, 

•*  as  to  touch  and  stay,  at  any  ports  or  places,  which  is  not  usual  I^aunard. 
"  in  policies  of  this  nature ;  for  in  general  they  only  permit 
''  them  to  touch  and  stay,  which  words  can  only  be  intended  to 
"  give  a  permission  so  to  do  if  necessity  obliges  them^    This  can- 
not be  the  true  construction.    The  clause  is  not  required  for 
that  purpose ;  for  every  ship,  without  any  memorandum  for  that 
purpose,  has  liberty  to  do  what  is  necessary,  in  order  for  the 
preservation  of  tiie  vessel  and  the  lives  of  those  on  board  her ; 
as  to  take  in  provisions  to  save  the  crew  from  starving,  or  to 
prevent  her  from  sinking   by  going  into  port  to  be  repaired. 
Such  acts,  though  done  without  the  sanction  of  these  words,  are     [  457  ] 
no  deviation.    I  know  not  who  was  the  author  of  that  note,  and 
peilups  it  may  have  been  incorrectly  taken.    The  meaning  of 
these  words  then  has  never  been  defined.    It  was  truly  said,  that 
if  a  general  custom  had  been  proved,  for  ships  from  Madeira  to 
Santas  to  call  at  the  Cape  de  Verd  Islands,  to  take  in  salt,  it 
would  have  been  a  sufficient  answer  to  the  objection  which  im- 
putes a  deviation.    And  upon  what  principle  ?    Because,  if  the 
vttderwriters  know  by  the  general  custom  of  the  trade,  that  the 
touching  at  those  islands  is  for  the  purpose  of  taking  in  salt,  the 
assured  are  entitled  to  do  it.     If  then  the  underwriter  knows  the 
same  thing  by  means  of  an  express  communication  of  the  pur- 
pose of  touching,  which  is  in  this  instance  proved  to  have  been 
Hiade,  it  is  the  same  thing  as  if  he  had  notice  by  the  general 
usage  of  the  trade.     He  knows  then  by  this  letter  that  the  ship 
WB8  to  go  to  the  Cape  de  Verd  for  salt.    The  letter  is  not  made 
mae  of  to  vary,  or  contradict  the  policy ;  it  only  shews  that  the 
uderwriters  knew  the  purpose  of  going  there;  it  therefore 
shews  that  there  was  no  deviation  from  the  course  of  the  voyage 
iflitended  and  insured,  and  this  construction  is  not  at  all  incon- 
sistent with  any  decided  case.     I  do  not  go  into  the  merits.  No 
doubt  the  difficulty  arose  from  a  want  of  precision  in  the  broker. 
He  thought  the  first  policy  was  sufficiently   cleared  up  by  the 
indorsed  memorandum,  and  that  after  the  communication  to  the 
imderwriters,  tlie  other  policy  would  have  the  ^ame  effect. 

Rule  discharged. 
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contract  of 
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[459] 


Elmo&b  v.  Stone. 

nnHIS  was  an^  action  brought  to  recover  the  price  of  two 
honeSy  which  it  was  (contended  had  been  sold  to  the  de£BiKl- 
anL  The  declaration  contained  one  count,  upon  a  bargain  and 
sale,  and  another  upon  sale  and  deliver}'.  Upon  the  trial  of  this 
cause  at  the  Middlesex  sittings  in  Trinity  term  last,  befiMne 
Mansfield  C.  JT.,  it  appeared  that  the  plaintiff,  who  kepta  livieij 
stable,  and  dealt  in  horses,  having  demanded  180  guineas  S» 
these,  the  defendant  after  offering  a  less  price,  which  was 
rejected,  at  length  sent  word  that  ''the  horses  were  his,  bat 
^*  that  as  he  had  neither  servant  nor  stable,  the  plaintiff  most 
''  keep  them  at  livery  for  him.'*  The  plaintiff,  npon  this, 
removed  them  out  of  his  sale  stable  into  another  stable.  Lem 
Seijt.  for  the  defendant  contended,  that  as  this  was  a  bargain 
and  sail  of  goods  of  greater  value  than  10/,,  a  note  in  writing 
was  necessary  to  be  proved,  because  there  was  no  sufficient 
delivery.  Such  a  constructive  delivery  as  this,  would  not  ava^, 
he  said,  to  take  the  case  out  of  the  statute.  Mansfield  C.  J.  was 
of  opinion  that  there  was  a  sufficient  delivery,  but  r^enred  the 
point ;  and  the  jury  found  a  verdict  for  the  plaintiff. 

On  the  following  day  Lens  obtained  a  rule  nisi  to  set  aside  the 
verdict  and  enter  a  nonsuit,  upon  the  objection  abovementioned. 
And  on  a  subsepuent  day  in  the  same  term. 

Best  SerjL   shewed  cause.      He  contended,  1st,  that  the 
transfer  of  the  horses  from  the  stable  where  the  "plaintiff's  hones 
were  exposed  to  sale,  and  where  these  at  first  stood,  to  a  livery 
stable,  where  they  stood  at  the  expence  and  risk  of  the  defend- 
ant, was  equivalent  to  an  actual  delivery.     He  might  after 
that  time  have  maintained  trover  for  them,  and  if  he  had  died, 
they  would  have  belonged  to  his  executors.    The  delivery  was 
complete,  so  far  as  any  delivery  was  capable  of  taking  place,  con- 
sistently with  the  disposition  the  defendant  choose  tomakeofthem. 
2.  If  this  was  not  an  actual  delivery,  it  is  one  of  those  cases  to 
which  the  statute  of  frauds  does  not  apply,  because  an  actual  deli*- 
very  is  impossible :  no  delivery  was  intended,  or  could  bemads 
here,  without  defeating  the  defendant's  purpose  of  keeping  th^ 
horses  at  livery  with  the  plaintiff,  and  therefore  none  was  necessary.^ 

Len^ 
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Lens,  contrS.    The  statute,  in  recpifaiDg-  a  delivery,  intended        ^^Off, 
that  there  shonld  be  some  distinct  sabstantiTe  act  independent     y  ' 

of  the  bargain,  and  capable  of  proof,  to  corroborate  the  parol  \, 

account  of  the  bargain.  Bat  there  is  nothing  here  distinct  from  Ston  e; 
the  parol  contract,  to  confirm  it,  and  the  only  evidence  of  the 
delivery  is  fonnd  in  the  terms  of  the  contract  itself.  In  the 
cases  of  a  sale  of  heavy  goods  in  a  warehouse,  or  of  bay,  or  the 
like,  it  has  indeed  been  held  that  corporal  delivery  is  not  neces- 
sary, but  that  the  delivery  of  the  key,  or  other  symbolical  or 
constmctive  delivery,  is  sufficient.  Chaplin  v.  Rogers,  1  East, 
194.  But  nothing  here  has  been  done  toward  a  delivery,  ex- 
•  cept  the  request  that  the  horses  might  stand  at  livery,  therefore 
'the  whole  still  rests  in  parol.  It  might  with  equal  propriety  be 
cimtended,  that  in  the  common  occurrence,  where  goodtt  are 
ordered  in  a  shop,  and  left  till  called  for,  that  is  a  delivery. 
\^Heaih  (JT.  observed,  that  if  the  goods  were  weighed  out,  or 
aneasored,  that  would  be  a  sufficient  delivery.}  The  second 
argument  resolved  itself  into  the  first.  If  goods  are  not  capable 
of  an  actual  delivery,  a  constructive  delivery  is  sufficient.  But 
in  the  present  case  there  is  neither  an  actual  nor  a  constructive 
delivery.  It  is  material  that  the  defendant  never  rode  the  [  460  ] 
horses,  nor  exercised  over  them  any  one  act  of  ownership  ;  nor 
has  any  [one  act  whatever  been  done  to  confirm  the  bargain, 
since  it  was  made. 

Cur.  adv.  vuU. 

Mansfield  C.  J.  now  delivered  judgment. 

The  objcM^tion  made  to  this  verdict  was  the  want  of  a  memo- 
randnm  in  writing  of  the  sale,  and  of  a  delivery.  I  thought  at 
the  trial  that  there  was  no  need  of  a  memorandum  in  writing, 
becanse  of  the  direction  given,  that  the  horses  should  stand  at 
livery.    They  were  in  fact  put  into  another  stable,  but  that  is  ' 

wholly  immaterial.  It  was  afterwards  argued  that  this  was  not 
a  sufficient  delivery,  but  upon  consideration  we  think  that  the 
horses  were  completely  the  horses  of  the  defendant,  and  that 
when  they  stood  at  the  plaintiff's  stables,  they  were  in  effect  in 
the  defendant's  possession.  There  are  many  cases  of  construc- 
tive delivery,  where  the  price  of  goods  may  be  recovered  on  a 
count  for  goods  sold  and  delivered,  instead  of  a  count  for  goods 
bargained  and  sold.  A  common  case  is  that  of  goods  at  a 
wharf,  or  in  a  warehouse,  where  the  actual  practice  is,  that  the 
key  of  the  warehouse  is  delivered,  or  a  note  is  given  addressed 
to  the  wharfinger,  who  in  consequence  makes  a  new  entry  of  the 


^«*^v^v^  «.« 
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1805).       goods  in  the  name  of  the  vendee,  although  no  transfer  of  the 

£       ^      local  sitaation  or  actual  possession  takes  place.    Thus  in  the 

V.  present  case,  after  the  defendsint  had  said  that  the  horses  must 

Stone.      stand  at  livery,  and  the  plaintifif  had  accepted  the  orderi  it  made 

no  difference  whether  they  stood  at  livery  at  the  vendor  8  stable, 

or  whether  they  had  been  taken  away  and  put  in  some  other 

stable.    The  plaintiff  possessed  them  from  that  time,    not  as 

owner  of  the  horses,  but  as  any  other  livery  stable  keeper  might 

have  them  to  keep.     Under  many  events  it  might  iqppear  hard, 

if  the  plaintiff  should  not  continue  to  have  a  lien  upon  the  hortes 

[  461  ]     which  were  in  his  own  possession,  so  long  as  the  price  remained 

unpaid ;  but  it  was  for  him  to  consider  that,  before  he  made  his 

agreement.    After  he  had  assented  to  keep  the  horses  at  lively, 

they  would,  on  the  decease  of  the  plaintiff,  have  become  general 

assets :  and  so,  if  he  had  become  bankrupt,  they  would  have 

gone  to  his  assignees.     The  defendant  could  not  have  retained 

them,  although  he  had  not  received  the  price.    Consequently 

the  rule  must  be 

Discharged. 


Feb.  9.  Ward  v.  Wells. 

witiiLrh^^  M^  T^HIS  was  an  action  brought  upon  a  promissory  note.     XTpoi 
oat  to  leave  the        the  trial  before  Mansfield  C.  J.  at  the  sittings  at  fVestminsierj 
abaraoeif  s!!^-  i°  ^^^  teTakj  it  appeared  that  the  note  had  been  attested  by 
cientlyac-        person  named  Collins,  the  son  of  a  man  of  fortune,  who  had 
though  in  fiict    been  residing  for  a  while  in  the  house  of  the  plaintiff's  attorney, 
hit  ▼essei  may    and  in  the  course  of  that  residence  had  attested  this  note  in  hii 

unexpectedly 

have  been        presence.    The  attorney  swore  that  he  had  enquired  for  him  ii 
intoajD^^tiJk  many  places  within  a  year  past,  and  could  not  hear  of  him. 
port  by  con.     Another  witness  stated,  that  four  days  before  the  trial  he  en- 
jas7ar'^e''      quired  for  Collins  at  the  house  of  his  father,  and  was  infonn< 
time  of  the        jjy  |,ig  elder  brother,  that  he  believed  him  to  be  in  Spain,  as 

had  set  out  for  that  country  about  two  months  before,  and  ba< 
not  yet  returned.     Vaughan  Serjt.   for  the  defendant,  contend- 
ing that  the  absence  of  the  attesting  witness  was  not  yet  soffi- 
cientiv  accounted  for,  the  father  of  Collins  was  called  who  stati 
that  he  had  received  a  letter  from  his  son,  dated  six  days  beforc<^^ 
the  trial,   from  Falmouth,  informing  him  that  bis  ve3scl  bad  ^^ 

sailed      ^ 
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sailed  for  Spain,  bat  had  been  driv^i  back  by  stress  of  weather ;        I8O9. 
he  expected  however  to  sail  again  immediately :  at  the  time  of      "7' 
the  iiiqairies  *above  mentioned,  the  elder  brother  had  not  been  ^^ 

apprised  of  the  receipt  of  this  letter.  Mansfield  C.  J.  permitted      Wklls. 
the  note  to  be  read,  and  refused  to  reserve  the  point.     The    *[  4®2  ] 
plaintiff  obtained  a  verdict. 

Vaughan  now  moved  that  the  verdict  might  be  set  aside  and 
m  nonsuit  entered,  or  that  a  new  trial  might  be  had.  Prince  v. 
Siackbum,  2  East,  250.,  was  the  first  case  in  which  the  old 
jmle  was  relaxed,  and  perhaps  that  case  went  too  far,  but  in 
the  pres^it  instance  the  witness  was  within  the  reach  of 
process. 

The  Court  mentioned  the  case  o{  Crosby  y.  P^rcy,  ante  364,, 
and  held,  that  if  the  circumstance  of  a  witness  being  abroad 
dispenses  with  the  necessity  of  producing  him,  there  was  no 
-pretence  for  the  present  motion.  Unquestionably  the  plaintifiTs 
attorney  thought  the  attesting  witness  out  of  the  reach  of  process, 
and  as  to  all  persons  in  England,  he  was  in  Spain.  When  the 
previous  inquiries  were  made,  the  elder  brother  did  not  know 
to  the  contrary,  and  the  father  did  not  at  the  time  of  the  trial 

know  that  his  son  had  not  actually  sailed  again. 

Rule  refused. 
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Feb,  9  Grant  v.  Paxton. 

-A"  poHcy  npon  rp  j£IS  action  was  brought  upon  a  policy  effected  upon  goodsi 
voyage  from  by  the  BruHswick,  as  interest  might  appear ;  to  pay  average 

^*^df'at  and  "P^^  ®^^^  species  of  goods,  at  and  from  China  to  ail  or  any 
irom  a  foreign  ports  or  places  whatsoever  and  wheresoever  in  the  Easi  IndiOf 
witii^ihrsiiip^s  Persia,  or  elsewhere  beyond  the  Cape  of  Good  Hope,  in  port, 
arrival  in  Lon-  ^^^  ^t  sea,  in  all  places,  at  all  times,  and  in  all  services,  until 
the  adventure  the  ship's  Safe  arrival  at  London ;  with  liberty  to  seek  for,  join, 
"oods^from  the  ^"^^  exchange  convoys ;  beginning  the  adventure  upon  the  said 
loading  there-  goods  and  merchandizes  from  the  loading  thereof  on  board  the 
nagD\>ort  of  ^^'^  ^^^P  ^^  China,  including  the  risk  in  craft  from  the  shore  to 
loading, and  so  the  ship,  and  to  continue  Until  the  said  ship,  with  all  her  ord* 
tinae  npon  the  uance,  &c.  and  goods  and  merchandizes  whatsoever,  should  be 
goods,  until      arrived  at  London,  including  the  risk  in  craft  from  the  ship  io 

CheMmeshouId  '  1  •  t  1      ■ 

be  discharged ;  the  shore,  and  upon  the  goods  and  merchandizes,  until  toe 
tech^onfy  w*^  same  should  be  discharged  and  safely  landed  ;  and  it  was  stipa- 
tbe  particular  lated  that  it  should  be  ^lawful  for  the  said  ship,  inc.  in  that  voyage 
at  tf^  first  pore  ^o  proceed  and  sail  to,  and  touch,  and  stay  at  any  ports  or 
of  loading.  places  whatsoever,  for  any  purpose  whatsoever,  without  being 
insurance  was,  deemed  a  deviation.  The  declaration  averred  that  a  large  quan- 
*°  rts  and"^  ^^^^  of  goods  was  loaded  on  board  at  China,  to  be  carried  on  the 
places  whatso.  voyag'C  insured ;  that  the  ship  sailed,  and  proceeded  in  the 
^^Caneof  courso  of  the  Said  voyage  to  Bombay,  and  that  while  she  was 
Good  Hope,  in  there,  the  said  goods  were  unloaded  and  taken  out  of  the  ship, 
sea,'inail  and  in  lieu  thereof  other  goods,  while  the  ship  remained  at 
placet,  at         Bombay,  in  the  course  of  the  said  voyage,  were  put  on  board 

in  all  serrices, 

with  liberty  to  proceed  to,  touch  and  stay  at  any  ports  or  places  whatsoever,  for  any  purpose  what- 
soever. 

Bat  upon  an  insurance  on  an  India  voyage  out  and  home,  the  policy  being  equally  cxtensrw 
as  that  above  stated,  and  containing  the  additional  words  and  forwards  and  backwards  at  sea, 
uhtil  the  ship's  arrival  at  her  last  station  of  di&charge,  though  it  purported  literally  to  be  on 
the  said  goods,  the  Court  held  it  most  by  necessary  Iroplicaiion  apply  to  all  goods  put  on  boani  in 
the  coarse  of  the  voyage. 

Forwards  and  backwards  means  from  port  to  port  in  the  couite  of  the  voyage,  not  from  Europe  to 
Asia  and  from  Asia  to  Europe. 

Upon  an  ins*irance  on  an  East  India  voyage,  the  underwriters  arc  bound  to  know  the  coarse  of  the 
East  India  Company's  charter-parties  and  trade,  and  that  the  ship's  destination  is  liable  to  be  changed 
after  the  policy  is  eifected. 

And  if  the  coro])aiiy  petmit  the  voyage  of  a  chartered  ship  to  be  altered,  though  it  is  at  the  reqaett 
and  partly  for  the  benefit  of  the  assured,  the  altered  voyage  continues  protected  by  the  policy. 

*[464  her, 
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her,  to  be  carried  on  the  farther  prosecaUon  of  the  said  voyage;        I8O9. 
that  she  afterwards  sailed  from  Bombay  in  the  farther  proseca- 
tion  of  the  said  voyage,  and  was  captured  with  the  said  lasi  men- 
tioned goods  on  board.    This  caase  was  tried  before  Mansfield 
C.  J.  and  a  special  jary,  at  Guildhall,  at  the  Sittings  after 
Trinity  term  1807.    He  facts  proved  were»  that  the  Brunswick^ 
of  which  the  plaintiff  was  part  owner,  had»  in  Odofrer  1808, 
been  chartered  in  the  usaal  terms  of  the  East  India  Company's 
cha^rter-parties,  for  a  voyage  to  China  and  back,  and  on  any 
other  service  whatsoever,  as  the  said  Company,  or  any  of  their 
governors,    presidents,   or  agents,  aathorized  thereto  by  the 
CTonrt  of  Directors  for  the  time  being,  or  any  committee  of  the 
Company,  should  require  or  direct;  that  the  ship  sailed  from 
China t  with  a  cargo  of  tea,  some  part  of  which  belonged  to  the 
plaintiff,  as  his  private  adventure,  and  was  the  subject  of  this 
imnrance.    That  she  soon  afterwards  sprang  a  leak,    which 
rendered  it  necessary  for  her  to  go  into  Bombay,  where  she 
delivered  the  undamaged  part  of  the  Company*s  goods  to  be 
carried  to  England  on  board  of  the  Worcester  and  Skelton  Castle, 
two  ships  which  were  then  lying  there :  and  the  plaintiff,  by 
permission  of  the  Company,  forwarded  his  private  adventure 
towards  England  by  the  Bridgewater,  and  insured  it  for  that 
voyage  by  a  fresh  policy,  the  underwriters  upon  which  after- 
wards  paid  him  for  a  total  loss  sustained  by  the  capture  of  that      [  465  ] 
ship  in  the  course  of  her  homeward  passage.    When  the  Bruns- 
wick was  repaired,  the  governor  in  council  at  Bombay,  upon  the 
application  of  the  plaintiff,  permitted  her  to  return  to  the  port 
of  Canton  in  China  for  the  purpose  of  receiving  another  cargo 
of  tea  on  account  of  the  company,  stipulating  that  the  company 
should  not  be  charged  with  any  expence  on  acco«nt  of  demur* 
rage,  deviation  or  detention,  or  other  costs  and  charges  what- 
ever, by  reason  of  the  Brunswick  proceeding  to  China  to  take  in 
another  cargo,  but  the  same  should  be  in  all  respects,  as  if 
originally  laden  on  board  the  same  ship  in  the  terms  of  the 
charter-party.    The  plaintiff  loaded  the  Brunswick  on  his  own 
account  with  cotton,  and  sailed  for  China ;  and  upon  this  second 
voyage,  the  ship  was,  with  her  cargo,  captured  by  a  French 
squadron ;  and  the  principal  object  of  this  action  was  to  recover 
as  for  a  total  loss  upon  that  event.    The  only  defence  important 
to  mention  here  was,  that  the  second  voyage  from  Bombay  to 
China  was  not  within  the  terms  of  the  policy,  which,  it  was 
contended,  applied  only  to  the  goods  first  loaded  on  board  in 

China^ 
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I8O9.       China,  for  that  those  goods  were  to  be  delivered  in  London ; ' 
r  although  power  was  given  to  sail  with  them  any  where ;  that  the 

^^  policy  was  satisfied  by  the  protection  of  the  same  goods  when 

Paxton.     they  were  shifted  to  the  Bridgewater,  and  did  not  attach  upon 
the  goods  put  on  board  at  Bombay.    The  plaintiff  on  the  other 
hand  contended  that  this  was  the  common  form  of  East  India 
policies,  and  though  the  insoramce  was  expressed  to  be  from 
the  loading  of  the  said  goods  in  China,  till  the  delivery  of  the 
said  goods  at  London,  the  usage  and  understanding  of  the  trade 
was,  that  the  risk  should  cover  all  the  trading  in  the  whole  couneof 
the  voyage  between  the  time  of  loading  at  Canton  and  the  time 
of  the  ship's  arrival  in  London.    The  plaintiffs  referred  to  the 
[  446  ]    case  of  Grant  v.  Delacour,  which  arose  in  consequence  of  the 
k>s8  of  the  same  ship  and  cargo,  but  upon  another  policy.   That. 
Gravt      ^as  at  and  from  London  to  *'  all  parts  and  places  on  this  side^ 
V.  *'  and  on  the  other  side  of  the  Cape  of  Good  Hope,  forwards  and 

Dblacour.  «<  backwards,  at  sea,  at  all  times,  on  all  services,  and  in  all^ 
*'  ports  and  places,  until  the  ship's  safe  arrival  back  again  afc=- 
*'  her  last  station  of  discharge  at  Blackwall  or  Deptford,  npott^ 
**  goods  in  the  Brunswick,  as  interest  might  appear,  beginning^' 
'*  the  adventure  from  the  loading  thereof  on  board  the  said  ship^ 
**  at  London,  and  so  should  continue  until  the  said  ship  with  alfc^ 
'*  her  ordnance  and  goods  and  merchandizes  whatsoever,  shonldL 
**  be  arrived  as  above^  and  back  again  at  her  last  station  of  dis — 
**  charge  at  Blackwall  or  Deptford.    That  cause  was   tried  aK- 
''  the  Gf/t7(/Aa// Sittings  after  Trinity  term  1806  before  Masi^c^ 
**  C.  J.    The  defence  chiefly  relied  on,  was^  that  the  loss  oc— 
**  curred,  not  upon  a  voyage  performed  in  the  service  of  th^ 
**  East  India  company,  but  in  a  voyage  undertaken  by  their  per  ^ 
^'  mission  indeed,  as  it  appeared^  but  at  the  request,  and  foK* 
<'  the  sole  benefit  of  the  plaintifi.     Mansfield  C.  J.  was  there  o^ 
**  opinion,  that  the  policy  extended  to  all  voyages  performecS- 
**  by  the  Brunswick  under  the  company's  authority,  for  whos^^ 
''  benefit  soever  they  were  undertaken,  because  the  owner 
**  no  control  over  a  ship  during  the  time  for  which  it  was  char- 
^'  tered  in  the  East  India  company's  service;  and  the  jury 
**  a  verdict  for  the  plaintifi. 

**  Lens,  for  the  defendant,  in  the  following   term  obtained 
^'  rule  nisi  to  set  aside  the  verdict,  and   to  have  a  new  trial 
**  upon  the  ground  that  there  was  no  instance  of  such  a  retr< 
^'  grade  voyage  having  taken  place  under  an  East  India  charter- 
'*  party,  and  it  therefore  could  not  be,  and  was  not  within  tb< 

"  conlemplatior"^^ 
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*'  contemplation  of  the  parties  to  insure,  and  that  notwithstand- 
ing the  underwriters  might  be  responsible  npon  any  voyage 
performed  by  the  orders  of  the  company,  though  unforeseen 
at  the  time  of  efifecting  the  policy,  yet  that  in  this  instance  the 
interest  of  the  company  in  the  ship  was  suspended  during  the 
tiie  performance  of  this  voyage.  Mansfield  C  J.  observed, 
that  no  particular  voyage  was  in  contemplation ;  the  insurers 
engaged  by  this  policy  to  protect  the  ship  in  any  voyage 
''  which  should  be  undertaken  in  that  part  of  the  world  :  this 
"  voyage  had  been  undertaken  lawfully,  and  was  within  tbe 
'^  policy ;  and  there  was  no  difference,  between  the  direction 
^'  and  the  permission  of  the  East  India  company ;  and  he  saw 
*'  no  reason  to  take  the  voyage  out  of  the  words  of  the  policy. 
**  Rooke  J.  said,  that  if  the  insurers  did  not  like  to  insure  such 
**  voyages,  they  might  except  them  in  future  policies.  The  case 
**  was  argued  on  a  subsequent  day  in  that  term  by 

*'  Shepherd  and  Best  for  the  plaintiffs,  and  Lens  and  Bayley 
**  for  the  defendants,  and  the  Court 

''  Discharged  the  Rule.'' 
It  was  contended  for  the  plaintiff*,  that  that  decision  governed 
tbe  principal  case.  But  Man^eld  C.  J.  thought  that  the  pre- 
■eot  policy  attached  only  upon  the  specific  goods  shipped  in 
ChiHa,  upon  the  voyage  from  China  to  Londoti,  and  directed  a 
nonsuit,  with  liberty  to  move  to  enter  a  verdict  for  the  plaintiff', 
if  the  Court  should  be  of  opinion  that  he  ought  to  recover. 

Best  Seijt.  in  the  ensuing  Michaelmas  term  obtained  a  rule 
Hist,  and  the  case  was  twice  argued ;  first  in  Hilary  term  1808, 
by  Bayley  Seijt.  for  tbe  defendant,  and  Shepherd  and  Best 
Serjts.  for  the  plaintiff*,  and  again  in  Trinity  term  in  the  same 
year  by  Lens  and  Marshall  Serjts.  for  the  defendant,  and  Shep- 
herd and  Best  for  the  plaintiff*.  The  defendant's  counsel  first 
insisted,  as  they  had  done  in  the  case  cited,  that  this  voyage 
was  not  covered  by  the  policy,  because  it  was  not  undertaken 
by  the  command  and  in  the  service  of  the  East  India  company ; 
[but  the  Court  clearly  held  that  their  former  decision  had  put 
that  question  at  rest;  and  that  the  only  point  here  was,  wheUier 
this  cargo  was  protected  by  the  terms  of  the  policy.]  The  de- 
fendant's counsel  then  distinguished  this  case  from  that  of  Grant 
V.  Delacour.  There  the  policy  was  on  a  voyage  out  and  home, 
and  npon  goods  of  all  sorts ;  and  the  parties  necessarily  intended 
to  trade  in  the  course  of  the  voyage,  and  therefore  contemplated 
a  change  of  the  goods ;  consequently  the  policy  applied  to  all  the 

goods 
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1SQ9*       goods  that  should  be  successively  shipped  in  the  course  of  the 
Toyage,  and  the  terms  used  were  large  enough  to  embrace  every 
possible  circumstance  of  cargo :  therefore  though  every   cargo 
of  goods  which  was  put  on  board  within  the  compass  of  tliat 
voyage  was  held  to  be  covered  by  the  policy,  no  necessity  re- 
quires the  same  construction  to  be  applied  to  this,  which  differs 
so  materially  firom  the  other,  that  the  contrast  makes  that  case 
a  strong  authority  for  the  defendant.    This  is  an  insurance  en  a 
single  definite  voyage  from   CAina  to  Lomdon,  and  upon  that 
voyage  only  was  the  premium  calculated.    The  insurance  at* 
tached  on  the  specific  goods  purchased  in  CAtim,  and  adhered 
to  them  till  their  loss  or  arrival  at  London,  in  whatever  vessd 
they  might  come.     Upon  the  capture  of  the  Bridgewater  with 
these  goods  on  board,  if  the  plaintiff  could  have  shewn  that  it 
was  either  necessary  or  prudent  to  shift  them  to  that  vessel,  he 
might  have  recovered  for  them  on  this  policy,  and  it  was  wholly 
unnecessary  for  him  to  effect  a  second.    The  underwriters  who 
have  paid  that  loss  may  now  recover  a  contributien  from  the 
first  underwriters.    Plantamour  v.  Staples,  Mich.  22  G.  3.  JB.  R. 
1  IT.  jR.  611. 91.    Hint  was  an  insurance  on  any  kind  of  good$ 
in  the  ship  Duras,  at  and  from  Maneiltes  to  Madeira  and  aH 
ports  and  places  where  and  whatsoever  in  the  Ea$i  Indki  an4 
Pertia,  or  elsewhere  beyond  the  Cape  of  Good  Hope,  from  pcMi 
to  port|  and  from  place  to  place,  and  during  her  stay  and  trade 
to  all  ports  and  places,  until  her  safe  arrival  back  at  her  last 
port  of  discharge  in  France.    The  Duras  being  lost  on  the  out* 
[  469  ]    ward  voyage,  part  of  the  goods  was  saved  and  forwarded  in 
another  ship  to  the  plaintiff's  agents  at  Poudicherry,  who  sold 
them,  and  invested  the  proceeds  in  Indian  produce,  which  they 
shipped  for  Frame  by  the  Pere  de  FamiUe.    This  ship  in  the 
course  of  her  voyage  becoming  unfit  to  proceed  for  Europe,  the 
goods  were  put  on  board  the  Louisa  Elizabeth,  and  were  cap- 
tured in  her :  and  Lord  Mansfield  C.  J.  only  enquired  whether 
the  shipping  to  Europe  was  necessary  to  the  salvage,  and  what 
was  the  best  way  of  getting  the  money  home  for  the  benefit  of 
the  insured  and  insurers.    And  that  being  done,  which  was  the 
best  that  could   be  done,  the  underwriters  were  held  liable. 
There  the  goods  were  protected  even  after  a  second  change  of 
the  ship.     It  cannot  be  contended  that  this  policy  covered  both 
the  cargoes  at  once ;  for  then  a  double  risk  would  be  sustained 
for  a  single  premium :  and  since  the  policy  would  still  protect 
the  former  adventure,  unless  absolutely  discontinued  and  lost,  it 

could 
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€«idd  not,  by  necessary  consequence,  attach  npon  the  latter        ISO9. 
cargo.     But  it  is  not  required  to  shew  that  the  policy  continaed      r 
opoD  the  original  goods,  for  even  if  it  determined  as  to  them  ^^ 

when  they  were  unloaded  from  the  Brunswick,  yet  it  did  not  Paxtov* 
attach  on  the  new  cargo.  The  voyage  insured  had  a  commence- 
ment, the  goods  came  a  part  of  the  way,  and  the  policy  attached 
npon  them;  it  is  therefore  snfficient  to  say,  that  tiie  voyage 
being  afterwards  abandoned,  the  insniance  was  at  an  end.  It 
was  essential  here  that  the  goods  shonld  be  shipped  ia  Chima. 
In  the  case  of  Robertson  v.  Frenekf  4  JEasI,  190^  npon  a  policy 
at  and  from  all,  any,  or  every  port  and  place  where  and  what- 
soever on  the  coast  of  Brazil,  to  commence  upon  the  goods 
finom  the  loading  thereof,  at  all,  any,  or  every  port  and  place, 
where  and  whatsoever,  on  the  coast  of  BraxH,  the  Coart  held 
that  it  did  not  extend  to  goods  shipped  here,  and  sent  oat  thither, 
bnt  that  the  goods  to  be  protected  by  the  policy,  mnst  be  shipped 
at  BraaL  Hodgson  v.  lUekardson,  1  Bl.  Rep.  468.  is  another  [  47D  ] 
ease  directly  decisive  of  that  point.  If  the  policy  attached  on 
the  cotton  sent  from  Bombay  to  China^  so  wonld  it  also  attach 
on  a  second  cargo  of  tea  to  be  taken  in  there  in  exchange  for 
tike  cotton,  and  thus  the  risk  of  these  nndorwriters  might  be 
prolonged  to  every  successive  cargo  that  should  be  taken  in, 
so  long  as  the  timbers  of  the  Brunswick  could  b^  kept 
together. 

For  the  plaintiff  it  was  contended,  that  this  cargo  was  within 
the  scope  of  the  policy-  The  underwriters  are  bound  to  know  the 
usual  conditions  of  the  charter-parties  made  with  the  East  India 
CSompany :  according  to  the  custom  of  their  trade,  intermediate 
Toyages  of  this  nature  are  to  be  expQcted,  and  the  assured  can- 
not foresee  on  what  service,  or  in  what  voyage  the  ship  will  be 
employed ;  a  change  in  her  destination  may  render  it  expedient 
for  him  to  shift  his  cargo,  and  take  other  goods  on  board.  It  is 
therefore  his  object  to  comprehend  in  his  policy  all  cargoes  that 
may  be  put  on  board  at  any  time  during  the  voyage.  And  he 
could  not  easily  express  his  intention  more  perfectly  than  the 
plaintiff  has  done  here.  To  insure  for  any  more  limited  pur-  • 
pose  would  be  nearly  useless ;  for  if  the  insurance  should  cease 
as  often  as  the  company,  by  changing  the  voyage  should  render 
a  change  of  cargo  expedient,  so  often  would  the  owner  find  it 
necessary  to  effect  another  insurance  on  his  new  cargo,  and  he 
never  could  be  secure  of  its  continuance.  The  defendant  un- 
doubtedly meant  by  the  terms  of  this  policy,  that  the  risk  to 

which 
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I8O9.       ^ich  he  bound  himself  ahoald  shift  fWnn  the  goods  originally 

Qj^j^jf^      shipped,  to  any  others  that  might  afterwards  be  put  on  hoard, 
V.  so  as  to  insure  the  plaintiff's  property  in  all  events  that  could 

Paxtov*  possibly  happen  on  the  voyage,  from  the  time  of  loading  the  first 
goods  on  board  in  Chifta,  until  he  should  cease  to  have  any  goods 
on  board  the  ship  which  was  sailing  under  the  company's  orders. 

[  471  ]  Neither  of  the  parties  could  intend  that  if  this  change  happened, 
which  was  a  probable  event,  the  first  goods  should  be  carried 
round  the  whole  protracted  voyage.  Most  kinds  of  goods  are 
deteriorated  by  remaining  long  on  board  a  ship.  If  the  ship's 
destination  is  altered,  the  most  advantageous  method  for  the 
owner  to  pursue  is  to  ship  the  original  goods  by  some  other  ship 
directly  for  England.  But  unless  necessity  compels  him  to 
change  the  ship,  tiie  insurance  ceases  as  to  those  goods :  and 
he  must  effect  a  new  policy  on  their  homeward  voyage.  It  is 
therefore  reasonable  that  the  original  policy  should  attach  on  the 
goods  which  are  substituted.  The  cases  which  have  been  cited 
are  by  no  means  applicable  here  ;  in  all  of  them  the  voyage  was 
under  the  control  of  the  party  insured  :  the  distinction  between 
policies  on  the  East  India  trade  and  all  others,  is,  that  in  the 
former  the  voyage  is  not  under  the  control  of  the  party  insured. 
Grant  v.  Delacour  was  determined  upon  the  nature  of  the  voy- 
age, not  on  the  expressions  used  in  the  policy ;  and  this  case 
must  be  decided  upon  the  same  principle.  The  only  difference, 
even  in  form,  between  the  two  policies,  is,  that  the  former  was 
upon  a  voyage  out  and  home,  and  contained  the  words  '*  for- 
wards and  backwards  ;"  but  they  were  not  material  to  that  de- 
cision. They  are  contained  only  in  policies  on  voyages  out  and 
home,  and  merely  mean  once  outwards  and  once  homewards ; 
that  is,  that  the  assured  is  to  have  the  like  liberty  of  deviation 
in  returning  from  India  as  he  had  in  going  thither.  They  do 
not  relate  to  any  intermediate  voyage,  as  Lord  Mamfitld  C.  J. 
held  in  the  case  of  Gregory  v.  Christie,  1  Park,  6  edit.  60.  That 
was  an  insurance  **  from  London  to  Madras  and  China,  with 
''  liberty  to  touch,  stay,  and  trade  at  any  ports  or  places  what- 
**  soever."  The  ship  was  sent  upon  two  intermediate  voyager^ 
from  Madras  to  Bengal  for  rice,  and  on  the  second  voyage  was  - 
lost.    The  liberty  to  touch,  stay,  and  trade  could  not  extend  to  -- 

[  472  ]  plaices  out  of  the  course  of  her  voyage,  and  Lord  Mansfield  did  - 
not  decide  it  upon  those  words*  but  apon  the  course  and  usa.^^^ 
of  the  East  India  trade,  which  the  underwriters  are  bound  to  ^ 
notice.     In  that  policy  the  words  V  forwards  and  backwards,**^" 

weres^ 
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Grant 


were  not  contained.    China  and  London  and  Blackwallaie  men-        I8O9. 

tioned  in  the  respective  policies  only  to  denote,  by  the  time  of 

the  ship's  first  loading,   and  ultimate  discharge,  (not  of  her 

cargo,  but  from  the  company^s  service,)  the  inception  and  de-     Paxtow. 

termination  of  the  risk ;  they  are  not  mentioned  to  define  the 

goods  npon  which  the  risk  shall  attach.    If  the  policy  had  been 

effected  in  the  same  terms  npon  the  ship,  instead  of  goods,  this 

position  conld  not  be  donbted  for  a  moment.    The  defendant's 

arg:nment  that  the  goods  must  be  put  on  board  at  China,  extends 

so  far  as  to  say,  that  if  the  plaintiff  had  pat  on  board  in  Ciima 

a  private  adventure  intended  for  Bombay,  not  for  London^  the 

risk  would  not  have  attached,  because  they  would  not  be  goods 

from  China  to  London ;  though  it  is  admitted  that  if  the  CAiM 

j;oods  had  been  retained  on  board,  the  ship  might  be  dispatched 

OB  any  length  of  service  without  vacating  the  policy.     No  stress 

is  to  be  laid  upon  the  expression  '^  said  goods,"  as  indentifying 

the  snbject  of  the  risk.    It  means  such  goods  as  shall  be  on 

board  at  the  time  of  the  loss.    Tliat  word  was  used  in  Grant  y. 

Helaeour^  and  occurs  in  almost  every  policy  ;  yet  in  Grant  y. 

Xteiacour,  and  in  every  case,  where  liberty  is  given  to  touch, 

stay,  and  trade,  or  the  voyage  insured  is  out  and  home,  the 

parties  must  certainly  contemplate  a  change  of  the  goods ; 

ibr  there  never  was  a  speculation  to  send  out  goods,  in  order 

to  bring  them  home  again.    In  the  case  of  the  ship   Durat 

the  goods  were  sent  home  by  another  ship,  because  it  was  the 

best  possible  thing  for  the  benefit  of  the  owners,  the  vessel 

being  lost ;  but  here  it  does  not  appear  why  the  first  goods  were 

jent  home  by  the  Bridgewater,  or  why  they  might  not  have  pro- 

ceeded  on  board  the  Brunswick.    It  is  not  necessary  to  impugn 

that  case,  for  it  does  not  govern  this  ;  since  there  the  voyage    [  473  ] 

was  not  changed,  as  it  is  here  ;  and  it  is  not  immaterial,  that 

this  insurance  is  upon  goods  in  the  Brunswick ;  and  on  board 

Aat  ship  must  the  subject  of  it  be  found  throughout  the  risk, 

unless  absolute  necessity  intervene  to  excuse  the  shifting  of  the 

cargo  to  another  vessel :  here  therefore  the  policy  continues 

on  the  altered  voyage,  and  attaches  on  whatever  goodA  may  be 

put  on  board  the  Brunswick.     It  is  not  true  that  the  voyage 

may  last  as  long  as  the  ship  endures,  for  the  underwriters  may 

know  by  the  charter-party,  of  which  they  are  presumed  to  be 

conusant,  the  beginning  and  termination  of  the  ship's  service. 

In  Robertson  v.  French  it  was  only  decided  that  the  policy  does 

not  attach  on  goods  laden  before  the  ship's  arrival  at  the  port 
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1809.       of  inception,  but  no  case  proves  that  the  policy  will  not  embrace 
goods  laden  at  a  sabsequent  period  of  the  voyage. 

Cur.  adv.  vult. 
Mansfield  C.  J.  now  delivered  the  opinion  of  the  Court. 
After  stating  the  declaration  and  the  facts  of  the  case,  he 
proceeded : — Mo  reasi^n  was  given,  or  at  least  none  appeared 
upon  the  evidence,  wh^  the  Brunswick  did  not  proceed  directly 
to  London^  and  why  the  p}aintiff  did  not  reship  his  own  goods 
for  London  on  board  of  her.    The  fact  only  was  proved,  thai 
the  Ea$t  India  company  sent  the  Brunswick  to  Canton ;  not  for 
their  own  benefit,  but  the  plaintiff  applied  to  them  that  he  might 
go  to  Canton  with  an  adventure  of  his  own,  and  permission  was 
granted  him  upon  the  terms  that  the  company  should  take  in 
goods  for  themselves  at  Canton,  but  that  they  should  pay  no  part 
of  the  freight  on  the  outward  voyage  from  Bombay  thither.  On 
this  voyage  the  Brunswick  was  taken.    The  plaintiff  first  sued 
Delacour  upon  a  policy  effected  upon  the  whole  voyage  out  and 
[  474  ]     home ;  and  in  that  cause  an  argument  was  used  with  consider- 
able effect,  th|it  the  company,  who  had  been  very  indulgent  to 
the  plaintiff  in  permitting  him  to  undertake  this  voyage,  would 
probably  have  been  less  so,  if  they  had  considered  the  conse- 
quence; for  they  would*  thereby  raise  the  price  of  insurance 
against  themselves,  since  the  underwriters  would  not  hereafter 
insure  at  the  usual  premium,  a  voyage,  which  might,  by  the 
favour  of  the  company  to  tiie  captain,  be  prolonged  beyond  the 
full  end  of  the  twelve  months  next  after  the  time  sufficient  for 
the  voyage  which  was  first  contemplated.     But  it  was  impossi- 
ble not  to  say  that  the  plaintiff  must  recover  upon  that 'policy. 
The  words  of  it  were  most  extensive.     It  was  on  goods,  lades 
in  London,  and  to  continue  on  tlie  same  goods,  which,  literally 
taken,  would  be  absurd,  because  goods  are  taken  out  for  the 
purposes  of  trading  and  barter,  not  to  be  brought  home  again  in 
specie.  The  policy  was  at  and  from  Loni/on,  to  all  parts  and  places 
on  this  side,  and  on  the  other  side  of  the  Cape  of  Good  Hape^  tot" 
wards  and  backwards  at  sea,  at  all  times,  on  all  services,  and  in  all 
ports  and  places,  until  the  ship's  safe  arrival  back  again  at  her  last 
station  of  discharge  at  Blackwall  or  Depiford^  upon  any  kind  of 
goods  in  the  Brunswick,  beginning  the  adveuture  upon  the  said 
goods  from  the  loading  thereof  on  board  the  said  ship  at  London, 
and  so  should  continue.    The  Court  held  that  these  words, 
though  literally  applying  only  to  the  goods  laden  in  London, 
must  be  intended  to  apply  to  any  goods  brought  back  to  London, 

though 
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kbongh  they  were  not  the  same  goods.    Consequently,  under       I8O9. 
that  policy,  the  captain  had  a  right  to  trad^  with  his  oatfit,  as 
>flen  as  he  woald,  and  the  insurance  attached  upon  any  goods 
Rrhich  he  might  acquire  in  the  course  of  his  trading,  and  endea- 
roar  to  bring  back  to  England,     But  in  this  case  the  words  very 
materially  differ.    The  policy  is  upon  goods  at  and  from  China 
to  all  or  any  ports  or  places  whatsoever  and  wheresoever  in  the 
East  Indies,  Persia,  or  elsewhere   beyond  the  Cape  of  Good    [  475  ] 
Hope,  in  port,  and  at  sea,  in  all  places,  at  all  times,  and  in  all 
lervices,  until  the  ship*ssafe  arrival  dXLondon,  not  at  the/as^  place 
i>f  discharge,  an  expression  which  was  in  the  former  case  relied 
on  for  the  plaintiff,  as  indicating  that  the  ship  was  to  discharge 
lier  cargo  more  than  once ;  beginning  the  adventure  upon  the 
\aid  goods  from  the  loading  thereof  on  board  the  said  ship  at 
China,  until  the  said  ship,  8cc.  and-  goods  and  merchandizes, 
ice.  shall  be  arrived  at  London,    Taking  the  words  of  this  po- 
icy^  nothing  can  be  clearer,  than  that  the  goods  insured  by  it 
ire  the  goods  to  be  put  on  board  at  China,  and  not  elsewhere, 
>n  tho  voyage  from  China  to  London,    But  inasmuch  as  the 
company  may  employ  the  ship,  while  under  their  hire,  in  any 
service,  the  words  *'  to  all  or  any  places,  in  port  and  at  sea,  in 
"  all  places,  at  all  times,  and  in  all  services,"  are  inserted,  to 
the  intent  that  although  the  ship  should  be  used  as  a  ship  of  war, 
yt  in  whatsoever  employment  she  might  be,  or  whithersoever 
the  company  should  send  her,  still  the  policy  should  cover  these 
^oods.     The  company,  it  is  true,  send  back  the  Brunswick  on 
another  voyage,  but  this  circumstance  does  not  alter  the  words 
of  the  policy,  or  enlarge  the  insurance.     It  might  alter  the  efiect 
of  the  policy,  if  there  were  any  custom  of  the  trade  to  warrant 
it ;  but  not  only  none  such  is  found,  but  it  is  disaffirmed  by  the 
very  circumstances  of  this  case,  which  shew  that  the  turning 
out  of  these  goods  at  Bombay  was  owing  to  the  interposition  of 
an  extraordinary  accident.     It  never  was  in  the  contemplation 
of  the  underwriters,  or  of  any  man,  that  a  ship  once  laden  with 
tea,  a  very  valuable  cargo,  would  be  unloaded,  and  employed 
in  war,  or  some  other  trade.     If  then  there  is  no  custom  of  the 
trade,  there  is  nothing  to  alter  the  plain,    fair,  grammatical 
sense  of  the  words.     In  the  other  policy  the  word%''  backwards 
and  forwards  at  sea,"  had  considerable  force.    The  plaintiff's 
counsel  in  this  case  contended  that  according  to  a  dictum  of 
Lord  Mansfield,  those  words  meant  only  from  Europe  to  Asia, 
and  from  Asia  to  Europe.     But  this  is  a  most  unnatural  interpre- 
VoL.  I.  Bb  tation: 
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IS09.       tation :  the  words  ^'  backwards  and  forwards  at  sea,**  waaX  mea 
r       J^      from  port  to  port.     It  was  said  by  Lord  Man^ield  in  the  case  of 
^  Gregory  v«  Christie^  that  since  the  practice  had  ceased  of  insor- 

Paxtov.  ing  both  the  outward  and  homeward-bonnd  voyage  in  one  policj, 
the  words  **  backwards  and  forwards''  had  ceased  to  be  inserted, 
but  in  the  case  of  Salvador  v.  Hopkim,  3  Burr.  1707 ^  the  inst- 
ance was  '*  at  and  from  Bengal^  to  any  ports  or  places  wlicfe 
^*  and  whatsoever  in  the  East  Indies^  Chiaa^  Perna,  or  els^ 
**  where  beyond  tlie  Cape  of  Good  Hope^forwardM  aadbachgmi^ 
and  during  her  stay  at  each  place,  until  her  arrival  at  Lm- 
doH,**  There  the  words  must  have  had  the  meaning  attribetei 
to  them  in  Grant  v.  Delacour^  that  is,  from  port  to  port,  not 
from  Europe  to  Ada»  This  discussion  no  further  concerns  the 
present  question,  than  to  shew  that  the  case  o(  Grant  v.  Bdb- 
cour  does  not  govern  this.  The  distinction  between  then  ii; 
that  there,  by  necessary  construction,  all  the  goods  which  migiik 
Ibe  acquired  by  trading  in  the  course  of  the  voyage,  were  p»- 
tected  by  the  policy :  in  this  case  the  insurance  is  on  nodus; 
but  the  goods  laden  in  China,  and  is  to  continue  on  them  nntil  the 
arrival  of  those  goods  at  London^  On  the  true  constmctioB  ef 
this  instrument  therefore,  we  must  pronounce  that  the  vojige 
from  Bombay  to  Canton  was  not  within  the  meaning  of  the  po- 
licy, nor  the  lost  goods  covered  by  this  insurance ;  consequeotlj, 
the  rule  must  be 

Discharged. 


[477] 


p^5  9^  BucKLAND  and  Others,  Assignees,  v.  Newsamk. 

A  commisMon  HPHIS  was  an  action  for  goods  sold,  and  money  had  and  re- 
cInno?be*aup-  ceived,  brought  by  the  assignees  of  a  bankrupt.     Upon 

ported  on  the  the  trial  before  Lord  Ellenborough  C.  J.  at  the  last  Surry  Lam- 
only  of  i^wo  ^^  ^<^  Assizes,  it  appeared  that  the  commission  of  bankrupt  par- 
partner*  to        ported  to  issue  upon  the  petition  of  Buckland  only  :  the  pelition- 

wnomaiomt  *  </  u 

debt  is  due.  ing  creditor's  debt  arose  upon  a  bond  given  to  Buckland  and 
Dewhlock  jointly.  Lord  Ellenborough  inclined  in  favour  of  the 
objection,  thiukiug  the  petitioning  creditor's  debt  most  be  sach 
au  one  on  which  the  creditor  could  succeed  in  an  action  at  law ; 

bat 
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bat  he  permitted  the  cause  to  proceed,  and  a  verdict  was  foaad        IB09. 
for  the  plaintiff.  Buckland 

Best  Serjt.  having  on  a  former  day  in  this  term  obtained  a  rule  v. 

nin  to  set  aside  this  verdict,    and  enter  a  verdict   for  the    Newsame. 
defbndanty 

Shepherd  Serjt.  now  shewed  cans^,  npon  the  ground  that 
both  the  bond  griven  to  the  Chancellor  and  the  affidavit  lodged 
mi  the  bankrupt  office,  (for  it  was  not  the  practice  to  lodge  a 
liHrmal  petition  for  the  commission,)  were  in  the  name  of  Buck' 
land  and  Dewblock,  though  executed  and  signed  by  Buckland 
only,  and  that  the  commission  purported  to  issue  on  the  peti- 
timi  of  Buckland  alone,  through  a  mistake  committed  in  the 
bttikrupt  office,  which  the  Chancellor  would  immediately  rec- 
Hfy  ji  so  that  if  the  plaintiffs  were  put  to  try  the  cause  again, 
lliey  would  then  be  able  to  shew  a  good  title.  Buckland  alone, 
WMf  be  contended,  such  a  <^reditor,  upon  whose  petiCon  the 
cMlmission  might  be  supported.  It  was  not  necessary  that  he 
should  be  a  sole  creditor. 

The  Court  held  that  it  was  a  general  rule,  that  the  debt  must  '[  478  ] 
be  a  legal  debt,  and  it  must  therefore  appear  that  all  the  part^ 
men  to  whom  it  is  due^  concur  in  the  proceeding.  The  very 
words  of  the  statute  5  Geo.  2.  c.  90.  s.  23.  very  properly  re- 
quire that  the  single  debt  of  the  creditor,  or  of  two  or  more 
persons,  being  partners,  petitioners  for  the  comnussion^  do 
amount  to  the  sum  of  100/.  &c.  If  a  debt  were  due  to  six 
partners,  it  would  be  most  unreasonable  if  one  of  them  might 
sue  out  a  commission  of  bankruptcy,  against  the  will  of  the 
other  five. 

Rule  absolute. 

Beit  for  the  defendant. 


Bb2 
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nog. 


Feb.  10.  PAR8ON89  Demandant    Abbot,  Tenant.     Kniout  and 

Others,  Vouchees. 

The  Court  will  T^OUR  of  five  tenants  in  tail,  having:  sold  their  interest  to  fbe 

■Kit  amend  a        J[/     rf»isii<»  n*        %  .  i-i  ^t 

recovery  by  fifth,  the  five  sunered  a  recovery,  in  which  one  of  them, 

mserting^the  ^^^  Knight,  a  feme  covert,  was  vouched  without  her  husband 
husband  of  a  Samticl  Knight,  although  he  was  a  party  to  the  deed  to  makei 
a*lemecoiejL*  tenant  to  the  precipe.  The  tenant  appeared  at  bar  in  the 
last  Michaelmas  term :  the  officer  then,  and  the  Court  after- 
wards, upon  a  motion  at  bar,  thought  that  the  recovery  conU 
not  be  permitted  to  pass,  unless  Samuel  Knight  Yfete  included 
in  it 

Shepherd  Seijt.  now  moved  that  the  husband  might  be  in- 
cluded in  the  recovery,  and  vouched,  and  that  his  acknow- 
ledgment might  be  taken.  The  parties  could  not  in  this 
case  suffer  a  new  recovery,  because  one  of  them  was  since 
dead* 
[  479  ]  The  Court  enquired  of  Shepherd  whether  he  could  cite  any 
precedent  in  support  of  this  application,  and  finding  he  conld 
not,  directed  him  to  ascertain  what  the  practice  had  been  in 
similar  cases.  They  observed,  that  if  no  precedent  could  be 
found,  the  recovery  might  pass  as  to  the  other  vouchees,  ex- 
cluding Ann  Knight  and  her  husband,  and  a  new  recovery 
might  be  suffered  of  the  estate  of  them  only.  No  precedent 
being  found,  it  was  ordered  that  the  recovery  should  pass  as 
to  all  the  parties  except  Ann  Knight,  and  that  her  name  should 
be  struck  out  of  the  several  writs  and  process. 
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1809. 


Muck  LOW  r.  May.  jv6.io. 

TT'HIS  was  an  action  for  money  had  and  received,  bronglit  by  If  a  trader 

the  assignees  of  Roy  land,  a  bankrapt,  to  recover  back  a  Sder  to^be^e- 
anm  of  money  which  had  been  paid  in  discharge  of  a  bill  drawn  ''»«<?»  *^^ »'» 
by  him  on  the  8th  of  February.     Upon  the  trial  of  this  cause  at  creditor,  it  is  a 
tiie  sittings  after  last  Michaelmas  term,  before  Mansfield  C.  J.,  ^'■J^*^'^ 
a  witness  who  was  a  unrse  in  Royland's  family  staled  that  on  the  though  lie  im- 
9th  of  February  her  master  gave  her  a  general  order  to  deny  ^J^k^h,-,,^ 
him."   Eyre,  a  creditor,  called  on  that  day,  and  enquired  for  mndsayshe 
Royland;  the  witness  told  him  he  was  not  at  home,  but  would  of  him. 
be  there  soon.     The  witness  could  not  at  the  time  of  the  trial 
positively  say  whether  Royland  was  at  that  time  at  home  or  not. 
Eyre  left  word  that  he  wanted  to  see  him,  and  went  to  a  public 
bouse  at  a  small  distance,  where  in  two  minutes  Royland  came 
to  bim.     Eyre  asked  **  why  he  denied  himself?  he  need  not  be 
*'  afraid  of  him  :*'  to  which  Royland  answered,    '*  I  am  not 
**  afraid  of  you ;  but  I  am  afraid  of  HilL'^    Hill  held  a  bill 
against  him.   Another  witness  stated,  that  he  had  accompanied      [  ^^  ] 
£yre  to  the  house  of  Royland  five  or  six  days  previous  to  the 
9t]i,  at  which  time  the  same  nurse  denied  him.    Mansfield  C.  J. 
thought,  that  to  constitute  an  act  of  bankruptcy,  there  must  be 
ft  denial  with  a  view  to  delay  the  particular  creditor  who  called ; 
that  in  this  case  there  was  indeed  gn  order  for  a  general  denial, 
bnt  that  Roylandhai  clearly  no  intention  to  delay  Eyre,  and  he 
therefore  directed  a  nonsuit. 

Shepherd  Serjt.  having  obtained  a  rule  nisi  to  set  aside  the 
nonsuit,  and  have  a  new  trial,  upon  the  ground  that  an  act  of 
bankruptcy  had  been  sufficiently  proved. 

Best  and  Vauglian  Serjts.  now  shewed  cause.  They  con- 
tended that  it  was  not  only  necessary  that  the  plaintiff  should  be 
denied,  but  that  he  should  be  denied  by  some  one  to  whom  he 
had  given  authority  to  deny  him.  If  any  weight  is  due  to  the 
testimony  of  the  witness  who  stated  that  Eyre  called  and  was 
denied  before  the  Oth,  yet  there  certainly  was  no  proof  of  any 
authority  given  to  the  nurse  before  that  time.  They  admitted, 
that  if  a  general  order  to  deny  had  been  given  before  the  9th, 
and  Eyre  had  been  denied  in  consequence,  it  would  have  been 

a  complete 
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I809.       a  complete  act  of  bankruptcy.     Bnt  this  cannot  truly  be  said  to 

amount  to  a  denial,  on  account  of  the  qualification  which  was 

^  added,  that  he  would  be  at  home  in  a  few  minutes.     It  did  not 

Mat.  even  appear  that  12oy /a;i(/ was  in  the  house  at  the  time  of  the 
denial :  or  if  he  was,  he  was  denied  to  Ej^re  by  mistake.  Tins 
was  at  most  an  equivocal  act,  and  it  is  explained  by  the  circum- 
stance of  Royland  immediatdy  going  to  Eyre.  In  the  case  of 
Colkett  V.  Freeman^  2  T.  22. 5&.  which  is  a  very  strong  decision 
upon  this  subject,  it  is  admitted  that  an  equivocal  act  may  be 
explained.  In  the  case  of  Garrett  v.  Moule,  5  T.  JR.  575.  where 
[  481  }  a  trader  had  concealed  hiniself  with  his  account  books  in  his 
garret,  a^d  a  creditor  called,  and  asked  his  wife  for  money, 
but  did  not  enqoire  for  the  trader  himself,  it  was  h^  no  act  of 
bankruptcy.  It  has  never  yiet  been  determined  that  saoh  a 
transaction  as  this  is  an  act  of  bankruptcy. 

Shepherd  Serjt.  in  support  of  the  rule.  A  general  order  was 
given  to  deny  the  bankrupt  to  all  creditors :  a  particular  creditor 
called,  and  was  denied ;  and  though  the  bankrupt  would  not 
have  been  denied  to  that  creditor,  if  he  had  recollected  him,  yet 
as  he  was  denied  to  him,  there  was  sufficient  evidence  of  a 
general  beginping  to  keep  house,  in  order  to  delay  his  creditors, 
inasmuch  as  that  particular  creditor  was  thereby  delayed.  T!b» 
act  of  bankruptcy  once  complete,  cannot  be  purged  in  tbif  cafe, 
any  more  than  that  mentioniad  by  BuUer  J.  in  Colkett  y.  Free* 
man ;  there  the  trader  did  mean  to  be  denied,  bnt  did  not  know 
that  in  law  he  was  committing  an  act  of  bankruptcy.  An  equi- 
vocal act  is,  when  it  is  ambiguous  for  what  purpose  the  denial 
is  given ;  ais  if  a  man  were  employed  in  dressing  himself,  or  at 
bis  meals ;  that  may  be  explained ;  bnt  here  it  is  clear  that 
there  was  a  general  order  to  deny  for  the  purpose  of  delaying 
bis  creditors,  and  a  subsequent  partial  revocation  of  the  general 
order.  But  the  bankrupt  is  bound  by  what  he  has  once  ottjbeffed. 
If  not,  within  what  time  may  the  original  order  be  revoked  ?  If  it 
might  be  revoked  within  two  minutes,  why  might  it  not  be  within 
seven  hours  i  If  he  had  followed  the  creditor,  and  overtaken 
him  within  a  few  yards  of  the  house,  if  he  had  even  been  within 
hearing  of  the  denial,'  and  had  exclaimed,  '^  I  am  at  fapme," 
it  would  have  been  too  late.  .  If  this  should  not  be  deemed  afi 
act  of  bankruptcy,  it  will  give  traders  ^n  opportunity  to  play 
with  acts  of  bankruptcy,  for  they  will  give  orders  to  be  gene- 
[  482  ]  rally  denied,  and  will  call  back  such  of  the  creditors  that  coine, 
pf  whom  they  are  npt  afraid,  still  availing  themselves  against 

(  others 
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crUiers  of  the  protection  which   they  derive  from  the  general        ISOp. 
denial.  . 

Mansfikld  C.  J.  It  is  difficnlt  to  draw  the  line  between 
tTvo  minutes  and  two  hours.  But  here  it  was  never  left  to  the  BIat. 
jury  to  say  whether  the  denial  was  on  the  9tb,  or  on  the  pre- 
ceding Thursday  on  which  the  other  witness  who  nccoinpanied 
Eyre  stated  the  occurrence  to  have  taken  place.  The  Court  is 
therefore  of  opinion  that  there  ought  to  be  a  new  trial  in  order 
to  identify  the  day,  and  that  no  other  evidence  should  be  given 
but  such  as  relates  to  that  point. 

Rule  absolute,  (a) 


(a)  This  case  was  again  tried  at  the  sittings  in  Trinity  term 
last  before  Mansfield  C.  J.^  when  it  appeared  that  the  general 
order  preceded  the  denial^  and  that  both  witnesses  clearly  al- 
luded to  the  same  transaction ;  and  the  jury  believing  the  witness 
who  fixed  it  either  to  the  4th  or  the  Sth  of  February,  found  a 
verdict  for  the  plaintiffs. 

Best  Serjt.  in  the  same  term  moved  for  a  new  trial,  upon  the        ^®^- 
ground  that  this  was  no  act  of  bankruptcy,  for  the  reasons  above 
assigned. 

Mansfield  C.  J.  On  a  former  occasion  the  Court  was  of 
opinion  that  this  was  an  act  of  bankruptcy.  The  bankrupt  in 
effect  admitted  that  he  was  at  home  at  the  time,  for  when  Eyre 
taxed  him  with  it,  he  did  not  deny  it ;  he  only  said,  **  I  was 
**  afraid  of  Hi//."  This  was  a  general  order  to  deny  all  credit- 
ors, without  any  exceptiop  of  Eyre.  If  he  had  said,  "  deny 
"  me  to  others,  but  do  not  deny  me  to  Eyre,"  it  might  have  [  483  ] 
been  different.  Suppose  he  had  not  gone  over  to  the  public 
house  to  Eyre,  would  not  there  have  been  a  clear  act  of  bank- 
ruptcy ?    And  if  so,  how  could  his  going  thither  purge  it  ? 

Heath  J.  He  was  challenged  with  being  at  home  and  does 
not  deny  it,  but  accounts  for  it,  by  assigning  the  reason. 

Lawrbnce  J.  When  a  person  gives  a  general  order,  you 
must  collect  what  was  his  intention  at  the  time  of  giving  that 
order.  It  is  not  enough  to  say,  that  if  he  afterwards  recollects 
that  he  may  trust  a  particular  person,  he  has  therefore  committed 
no  act  of  bankruptcy.  That  does  not  alter  the  original  order. 
If  there  had  been  any  limitation  of  the  order  given  to  the  woman 
it  might  be  different. 

Chambre' 


483 
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Muck  LOW 

r. 

Mat. 


Chambrb  J.    It  makes  no  difTerence,  in  my  opinion^  that 
after  ilie  bankrupt  was  denied,  be  came  to  Eyre  and  said,  '*  if 
*'  1  liad  recollected  you,  I  should  have  excepted  you  out  of  the 
'*  Ij^eiieral  order.^    It  is  equally  a  beginning  to  keep  house. 

The  Court  refused  to  grant  the  Rule. 


[4ai] 


Feb.  11. 


Recorery 
amended  bj 
iruerting  a 
rent-charge 
which  had  long 
been  treated  as 
merged  in  the 
land  by  unity 
of  possesiion. 


Brett,  Demandant.    Smith,  Tenant.    HoNBYWooDBart 

Vouchee. 

/^LJYTON  Serjt.  had  upon  a  former  day  moved  that  this 
recovery  might  be  amended  by  inserting  the  words,  *'  and 
the  annual  rent  of  two  hundred  pounds  issuing  out  of  the  scite  of 
the  late  monastery  of  West  Mailing,  and  out  of  the  manor  of 
West  Mallivg,  Ewell,  East  Mailing,  and   other  lands,*"  upon 
payment  of  the  additional  fine,  if  any,  at  the   alienation  office, 
and  all  other  usual  and   customary  fines.     The  circumstances 
were,  that  this  rent-charge  had  been  purchased  150  years  since 
by  Isaac  IJoneywood^  out  of  whose  lands  it  issued,  and  appeared 
to  have  been  conveyed  to  a  trustee  for  him :  but  it  had  been 
treated  in  subsequent  conveyances  and  dispositions  of  the  pro- 
perty, as  being  merged   by  unity  of  possession.    The  vouchee 
had  recently  suffered  a  recovery  of  the  lands  out  of  which  it 
issued,  without  making  any  mention  of  this  rent.    And  the  con- 
veyancer who  examined  the  title,  had  objected  that  this  rent 
did  not  pass  by  the  recovery.     The  deed  to  make  a  tenant  to 
the  precipe  was  sufficiently  comprehensive  to  include  this,  as  it 
conveyed  "  all  the  manors,  tenements,  hereditaments,  and  real 
estate  whatsoever,  of  which  the  vouchee  was  seised  in  tail,  or 
for  any  other  estate,"  and  it  was  sworn  that  if  this  rent  was  not 
merged,  he  was  seised  of  an  estate  tail  in  it. 

The  Court  took  time  to  consider,  and  upon  this  day. 

Permitted  the  amendment. 
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Greaves  v.  Stokes.  p^^  ^^ 

CIHEPHERD  Serjt.  had  obtained^  on  behalf  of  the  defend-  if  a  plaintiff 
ant,  a  role  nisi  to  set  aside  the  writ  of  trespass  quare  clau-  *^^  •  defcnd- 
Mm /regit,  and  the  subsequent  proceedings  thereupon,  and  to  oftbecomitij» 
"estore  the  issues  which  had  been  levied  under  a  distringas  issued  ^4h^^ 
rhile  the  defendant  was  abroad^  and  out  of  the  jurisdiction  of  !)»  wife  in  bb 
lie  Court,  and  that  the  plaintiff  might  pay  the  costs  of  the  process  bjf 
ipplication.     He  had  moved  this  upon  an  affidavit  of  the  de-  ^tnngM,th9 
endant's  wife,  that  the  defendant,  who  was  the  captain's  steward  dertheiuaet 
m  board  an  East  Indiaman,  had  sailed  for  the  East  Indies  nine  ^  "^  "f^^red, 

'  and  set  aside 

nonths  before,  and  was  expected  to  return  in  a  few  months,  that  wik. 
md  that  the  plaintiff  knew  him  to  be  absent  from  the  kingdom, 
idien  he  gave  the  deponent  credit  for  the  goods  which  were 
lie  subject  of  the  action,  and  when  he  caused  the  process  to 
ye  issued. 

Best  Serjt.  now  shewed  cause.  The  circumstance  of  the 
lefendant's  being  out  of  the  realm  is  no  ground  to  set  aside  the 
mrity  which  is  the  commencement  of  the  action ;  nor  ought  it  to 
iflEect  the  distringas,  sued  out  in  order  to  compel  an  appearance, 
jrhich  the  same  persons  who  now  apply  might  with  equal  ease 
lave  entered  for  the  defendant.  The  summons  was  served  at 
lie  defendant's  dwelling-house,  and  in  the  case  of  Staines  v. 
Johunnot,  1  Bos,  4r  PulL  200.  the  Court  held  that  was  sufficient 
lervice  in  the  defendant's  absence,  to  warrant  the  distringas  and 
levy.  In  3  Bos.  4r  Pull,  254.  Morley  v.  Strombom,  the  Court 
umctioned  a  distress  made  upon  partnership  property  to  compel 
iie  appearance  of  two  of  the  partners  who  were  abroad.  Where 
lersonal  service  is  not  necessary,  as  in  this  mode  of  proceeding, 
t  is  not  irregular  to  proceed  in  the  defendant's  absence  from  [  486  ] 
Jbe  kingdom :  this  is  less  oppressive  than  the  proceeding  to 
)utlawry  under  the  same  circumstances,  which  it  is  in  every 
lay's  practice  to  do.  [Lawrence  J.  If  I  am  not  mistaken, 
[  have  seen  precedents  of  actions  against  persons  for  out- 
awing  those  whom  they  knew  to  be  out  of  the  country.  It 
s  a  practice  contrary  to  ail  principles  of  justice.  The  out* 
lawry  too  may  be  reversed  at  any  time  when  the  defendant 
Domes  in.] 

Shepherd 
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Geeaves 

V, 

Stokes* 


I8O9.  Shepherd  Serjt.  tontrcL.    The  process  by  distringas  may  not 

be  improper  where  it  is  not  known  at  the  time  of  the  commence- 
ment of  the  snit^  that  the  defendant  is  out  of  the  coaotry:  but 
here^  not  only  is  that  clearly  sworn  to,  bat  it  also  appears  that 
the  debt  was  contracted  in  his  absence,  and  without  his  know- 
ledge; and  before  he  returns  this  process  by  distringas  may 
consume  all  his  property.  The  case  first  cited  is  distingnidi- 
able,  becaase  the  defendant  had  given  a  bail-bond ;  but  perhaps, 
that  case  might  be  fitly  reconsidered.  In  the  other  case,  the 
partner,  residing  at  home  was  the  representative  of  the  whole 
house. 

Manspibld  C.  J.  The  credit  having  been  given  to  the 
wife  after  the  husband's  departure  renders  this  a  case  of  pectt* 
liar  hardship^  but  it  must  not  be  understood  that  the  Court  lays 
down  a  general  rule,  that  a  man  leaving  at  his  departure  debts 
in  this  country,  and  efiects  also,  the  creditor  may  not  in  some 
cases  distrain ;  but  that  is  not  the  case  here.  And  although 
the  wife  might  perhaps  appear  for  her  husband  in  this  case,  the 
action  might  in  another  case  be  brought  to  recover  a  debt  which 
she  was  unacquainted  with.  This  process  is  ruinous  to  these 
poor  persons.  The  distringas  therefore  must  be  set  aside,  and 
[  487  ]  the  goods  restored.  It  does  not  appear  how  the  qtiare  daunm 
f regit  can  be  prejudicial  to  the  defendant ;  therefore  that  may 
stand.  And  as  this  practice  has  prevailed,  the  Court  will  not 
grant  costs. 

Rule  absolute  to  set  aside  the  writ  of 
distringas,  and  to  return  the  issnei 
which  had  been  levied. 
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1809. 


GURNEY  V.  HaRDENBBRG.  Teb.lt. 

yAVGHAN  Serjt.  had  obtained  in  this  instance  a  rule  similar  A  P**^*^!^ 

to  that  stated  in  the  preceding  case.    Tlie  defendant  vas,  at  Uie  time 
t  the  time  of  the  process,  detained  a prisioner  in  Pam ;  he  ^^^u^f^ 
id  daring  his  confinement  carried  on  trade  in  London  by  the  defeDdbntwas 
jeocy  of  his  wife,  to  whom  he  had  sent  a  general  poifer  of  ^mf  ^y 
ttomey ;  and  the  debt  was  contracted  by  her ;  bat  she  died  proceed,  uoe- 
boat  seven  months  before  this  application,  which  was  made  by  ^  abteooelfto 
le  defendant's  sister,  who  had  lived  with  the  wife :  she  had  no  ^""P^  ^*l^ 

'  '  pearaneebj 

ower  of  attorney.  distrmfoM, 

Best  Serjt.  shewed  cause.  It  does  not  appear  that  the  plain*-  defendlntTrc- 
ff  knew  at  the  time  of  the  levy,  that  the  defendant  was  abroad,  siding  abroed, 
lie  person  who  conducts  his  trade  and  obtains  credit  for  him  trade  in  Zng- 
1  England,  may  enter  an  appearance  for  him.  '^**^- 

Faughan  in  support  of  the  rule.  The  plaintiff  does  not  deny 
is  belief,  but  only  his  knowledge  of  the  defendant's  absence, 
lis  certainly  amounts  to  the  general  question,  which  was  dis- 
ossed  in  the  cases  of  Staines  v.  Johannot,  and  Webster  v.  Mac- 
amara,  Trin.  32  Geo.  8.  Imp.  Praci.  C.  B.  4  Ed.  619.  The 
rocess  by  distress  is  founded  upon  the  supposition  that  the 
efendantis  guilty  of  a  contempt  of  the  summons  of  this  court.  [  489  ] 
(at  how  can  it  be  properly  said  that  a  person  is  in  contempt, 
rhen  the  summons  never  reaches  him.  It  cannot  be  permitted 
bat  service  of  a  summons  at  a  defendant's  last  place  of  abode, 
hall  enable  a  plaintiff  to  take  from  him  all  that  he  has  in  the 
rorld :  this  is  a  dangerous  power,  for  no  affidavit  of  debt  is  ne- 
easary,  and  a  profligate  man  may  abuse  the  process  of  the 
oart  to  any  extent. 

Mansfield  C.  J.  What  is  the  creditor  to  do  if  he  cannot 
Ae  this  process  1  The  defendant  carries  on  trade  in  this  country, 
Ithough  he  is  absent,  and  the  persons  who  supply  the  materials 
or  his  trade,  and  by  means  of  which  he  makes  his  profit,  can- 
lot  without  this  method  obtain  payment  for  a  single  article.  It 
i  the  defendant's  own  laches  that  he  has  not  an  attorney  em« 
lowered  to  act  for  him  in  this  country :  upon  the  decease  of  the 
ormer,  he  ought  instantly  to  have  appointed  another.  Many 
raders  who  do  not  reside  in  England  have  houses  of  trade  here, 

conducted 
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[489] 


condacted  by  agents,  who  cannot  be  saed ;  there  is  therefore 
no  other  method  than  this  of  compelling  them  to  pay  their  debts. 
The  present  is  as  fair  a  case  as  can  be  imagined  for  nsing  th^ 
process,  if  this  abominable  practice  be  allowed  to  subsist;  and 
we  must  either  say  there  can  be  no  process  against  any 
man  who  is  out  of  the  realm,  or  sanction  it,  in  the  present 
instance. 

Heath  J.    If  the  defendant  carries  on  trade  in  England,  it 
is  the  same  thing  as  if  he  were  resident  here. 

Ch  AMBRB  J.  It  is  strange  that  such  a  practice  should  hare 
so  long  prevailed  in  this  court,  since  however  it  is  established, 
it  must  fprevail  now,  but  it  appears  to  me  repugnant  to  the 
principles  of  law  and  the  principles  of  justice.  The  same  thin^ 
is  law  and  justice  in  this  court,  which  is  in  others:  there,  if  the 
defendant  is  abroad,  the  plaintiff  must  proceed  to  budawiy 
against  him,  and  when  he  comes  home,  he  may  reverse  the  out- 
lawry and  have  his  goods  restored. 

The  Court  ordered  that  the  sum  of  51/.  which  had  been  levied 
should  be  impounded  till  the  next  term,,  in  order  that  no  further 
distringas  might  be  necessary,  and 

Discharged  the  Rule. 


Teb.  13. 


The  King  v.  The  late  Sheriff  of  London.  In  Case  of 

Jones  r.  Broadknight. 


Tbe  plaintiff 
at  the  desire 
of  the  sherifTi 
officer,  forbore 
to  enforce  an 
attachment  in 
the  first  in- 
stance,  and  ten 
days  aifter 
wards  applied 
f  o  the  sheriff 
lor  the  debt! 
and  costs ;  held 
that  the  sheriff 
was  not  dis« 
charged  by  the 
indulgence 
given  to  the 
officer. 


jILLINGHjIM,  a  sheriffs  officer,  arrested  the  defendant, 
who  paid  him  money  to  discharge  the  debt  and  costs.  No 
bail-bond  was  taken.  On  the  19th  of  November,  the  plaintiff 
obtained  a  rule  for  an  attachment,  which  he  sued  out,  return- 
able on  the  24tb,  but  did  not  then  serve  it  On  that  day  the 
officer  acknowledged  to  the  plaintifTs  attorney,  that  he  had 
received  the  debt  and  costs,  and  repeatedly  promised  payment, 
upon  which  the  plaintifTs  attorney  forbore  to  lodge  the  attach- 
ment in  the  sheriiTs  office.  On  the  3d  of  December  he  applied 
to  the  secondaries  to  pay  the  debt  and  costs,  who  informed  him 
that  application  would  be  made  to  A/tingkam*s  sureties,  and 
upon  his  making  a  second  application  on  the  24th  of  January^ 
the   secondaries  informed    him,    that  they  could   not  recover 

against 
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against  the  sureties  of  il//ti?gAam  until  the  Court  had  decided        I8O9. 
that  the  sheriff  was  liable  to  the  plaintiff,  and  they  then,  for  the    fwr~T^ 
first  time,  said  that  the  plaintiff  had  done  wrong  in  giving  credit  ^^ 

to  Allifigham,  as  he  had  been  suspended  from  his  employment    The  Sheriff 
ever  since  the  19th  of  November.    Upon  this  the  plaintiff  caused  of  London; 
an  attachment  to  issue;  and  Shepherd  Serjt.  having  on  a  former      [  490  ] 
day  obtained  a  rule  nisi  to  set  it  aside,  upon  the  ground  that  the 
plaintiff,  by  giving  time  to  the  officer,  had  discharged  the  sheriff 
from  his  liability. 

Best  Serjt.  now  shewed  cause.  There  is  no  pretence  for  this 
Implication :  the  plaintiff  might  in  the  last  term  have  commenced 
an  action  for  an  escape  against  the  sheriff,  on  account  of  his 
neglect  to  take  a  bail-bond ;  and  under  those  circumstances  the 
Conrt  has  always  refused  to  relieve  the  sheriff.  Rex  v.  Sherif 
of  Surrey y  7  T.  Rep.  239.  He  was  apprised  from  the  beginning 
by  the  rules  that  were  served  on  him  that  the  plaintiff  meant  to 
resort  to  him  :  and  in  no  case  has  the  sheriff  been  relieved  after 
notice  of  the  transactibns  which  pass  between  the  plaintiff  and 
the  officer.  The  omission,  of  which  he  complains,  to  enforce 
die  attachment  at  the  earliest  qaoment,  was  a  favour  to  him:  or 
if  there  be  any  laches  in  this  case,  it  is  for  a  very  few  days  only; 
and  if  the  sheriff  should  prevail  in  this  application,  it  will  not 
hereafter  be  safe  to  give  him  a  single  hour's  indulgence.  There 
is  no  case  where  a  less  interval  than  three  or  four  months  has 
been  held  sufficient  to  discharge  the  sheriff.  In  Rex  v.  Perring^ 
3  Bos.  ^  PiJI.  151.,  the  interval  was  from  the  19th  of  November 
to  the  9th  of  March,  and  even  there  the  Court  would  not  relieve 
the  sheriff,  but  upon  his  assig^ng  the  officer's  bond  to  the 
plaintiff,  that  he  might  proceed  against  the  sureties. 

Shepherd  Serjt.  in  support  of  the  rule.  The  attachment, 
which  the  plaintiff  at  the  desire  of  the  officer  forbore  to  enforce, 
is  no  notice  to  the  sheriff,  and  this  case  therefore  comes  within 
the  principle  of  that  which  has  been  cited,  although  the  interval 
was  not  so  long.  From  the  19th  of  November  to  the  3d  of 
December  the  plaintiff  gave  credit  to  Allingham :  and  having 
accommodated  the  sheriff's  officer  with  time,  he  cannot  after-  r  491  ] 
wards  resort  to  the  sheriff. 

Mansfield  C.  J.  Since  I  have  sat  in  this  court,  the  sheriff, 
in  one  or  two  instances,  has  been  held  to  be  discharged.  But 
these  have  been  cases  where  the  plaintiff,  by  neglecting  to 
proceed  against  the  sheriff,  has  given  him  reason  to  suppose 
that  the  matter  was  adjusted  and  settled,  and  where  the  time 

has 
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I8O9.       Bas  been  much  longer  than  from  November  to  March.    Bot 


The  King    ^^^^  ^^^  officer  having  taken  no  bail-bond,  receives  the  debt 

p.  and  costs,  which  he  had  no  right  to  do ;  the  plaintiff^s  attorney 

The  Sheriff  applies  to  the  office,  and  all  that  passed  there  was  for  the  bene- 

of  London,  g^  of  the  sheriff.    He  talks  at  that  time  of  getting  the  money 

from  AllinghanCs  sureties,  not  even  pretending  that  he  wasi^ 

discharged. 

Lawrence  J.  The  sheriff  ought  to  lay  a  foundation  for  thi^ 
rule,  by  satisfying  the  court'  upon  affidavits  that  he  was  preju — 
diced  by  the  delay  :  nothing  of  that  sort  appears.  Here  too  tb^ 
interval  is  only  a  few  days. 

Rule  discharged. 


Fed.  13.  Day  v.  Edwards. 

Upon  setting     nTfg  (g  action  waabrought  to  recover  the  amount  of  repairs,  goods 
inquiry,  the  and  money,  alleged  to  have  been  done  and  furnished  at  Cowa 

tedAe^defend-  hy  the  plaintiff,  who  was  a  ship-builder  and  agent,  upon  and  for 
ant  to  pay  the  usc  of  a  ship  belonging  to  the  defendant,  by  order  of  the  cap- 
pSaintiffunder  ^'^^  ^^^  resided  in  Monmouthshire,  and  had  not  seen  the  repairs, 
aniicof  Conrt,  knowing  that  something  must  be  ♦due,  suffered  judgment  byde- 
tbe  action  up  fault,  tlpou  the  execution  of  a  writ  of  inquiry  before  the  sheriff, 
*^do  de"d  tl^ej^i^  found  damages  to  the  amount  of  1600/.  The  defendant  in 
that  the  plain-  the  last  term  obtained  a  rule  msi  to  have  a  new  writ  of  enquiry 
proce^inr^  executed  before  a  judge  of  assize,  upon  the  ground  that  many 
ihoaid  beat  of  the  articles  which  constituted  the  sum-  of  1600/.  were  such 
the  sabsequent  foT  which  it  did  uot  lie  within  the  scope  of  the  master's  antho- 
^^  AQO  1  ^^y  ^^  contract  on  behalf  of  his  owner;  that  the  defendant  there* 
^  -*    fore  was  not  legally  answerable;  and  that  rule  was,  upon  dis* 

cussion,  made  adsolute,  with  the  addition  that  the  defendant 
should  instantly  pay  into  the  hands  of  the  plaintiff's  agent  the 
sum  of  900/.  being  the  amount  to  which  he  admitted  himself 
liable.  Marshall  Serjt.  on  a  former  day  in  this  tenn  had 
obtained  a  rule  n^i  that  this  sum  of  300/.  might  be  struck  out 
of  the  declaration,  and  that  in  case  the  plaintiff  would  not  ac- 
cept thereof/  with  the  costs,  in  discbarge  of  the  action,  but 
should  proceed  for  further  damages,  he  should  be  liable  to  costs, 
unless  he  should  recover  damages  beyond  the  3001.,  and  also 
that  the  sheriff  might  summon  a  good  jury. 

Shepherd 
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Shepherd  Seijt.  now  shewed  cause.    This  is  a  motion  prima       I8O9. 
mpremonis.    The  defendant  not  having  chosen  to  plead  and        jv 
lay  money  into  court  in  the  proper  season,  .ought  not  to  be  per-  9. 

Qitted  in  the  present  stage  of  the  proceedings,  after  a  judgment  Edwards. 
>y  default,  and  writ  of  inquiry  executed  and  set  aside,  and  a 
ule  obtained  for  executing  a  fresh  writ  of  inquiry,  to  add 
hese  new  terms  to  that  rule,  which  has  been  already  disposed 
>f\  or  at  least  if  the  defendant  wished  to  try  the  merits,  he 
hoald  at  an  earlier  period  have  moved  that  the  interlocutory 
ndgment  might  be  set  aside,  and  that  he  might  be  permitted 
o  plead  to  the  action  and  proceed  to  trial. 

Xfitf  and  Marshall  Serjts.  controL.    The  rule  has  merely  the     [  493  ] 
ame  effect  as  if  the  defendant  were  permitted  at  this  moment 
o  pay  money  into  court  in  the  action. 

Mansfield  C.  J.  The  motion  goes  too  far,  because  it  ex- 
ends  to  costs  already  due,  which  the  plaintiff  is  clearly  entitled 
o  retain.  But  since  he  is  in  possession  of  theSOO/.,  and  his  costs 
o  the  present  moment,  it  is  reasonable  that  the  costs  hereafter 
o  accrue  should  abide  the  event  of  the  plaintiff's  liiture  suc- 
cess.   With  this  alteration. 

The  rule  was  made  absolute. 


Dknt  a.  Halmfax.  FeMlSb 

i!^NS LO  W  SerjL  had  on  a  former  day  obtained  a  rule  niti  to  If  a  ddendant 

discharge  tlie  defendant  out  of  custody  as  to  the  plaintiff's  pi^^  ^  J^ 

(oit  in  this  action,  and  to  set  aside  the  interlocutory  and  final  °^7  meielj^  for 

ndgment,  and  the  proceedings  had  thereon,  for  irregularity,  puttuigmlMii, 

irith  costs.     This  rule  was  obtained  on  affidavits,  which  stated  j*H^^®^. 

dfclMitiffn  to 

liat  the  defendant  being  in  the  custody  of  the  sheriff  of  Devon  that  attorney 

it  the  plaint]ff*s  suit,  in  order  to  obtain  his  liberty,  procured  a  "'**'^"'™*^"*» 

riend  to  offer  on  his  behalf  terms  of  accommodation  to  the 

ilaintiffs  attorney;  who  replied,  that  he  being  only  agent  in 

he  busines^s  could  give  no  decisive  answer,  but  when  he  next 

vrote  to  his  client  he  would  mention  the  offer.  The  defendant's 

cieml  not  receiving  any  subsequent  answer  to  this  proposal, 

;aused  Pasmore,  an  attorney,  to  put  in  bail  above  for  the  de- 

endant,  andlo  give  notice  of  justification ;  but  Pasmore  was 

10  otherwise  retained  or  concerned  in  the  cause.    The  plain** 

urs 
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1 8O9.       tiflTs  attorney,  conceiving  from  this  circiunstance  that  Pasmore 
~     7      ^^  ^®  attorney  in  the  cause,  delivered  to  him  a  declaration, 
^^  which  he  immediately  returned,  with  a  letter,  pointing  out  that 

Hallifax.  this  proceeding  was  irregular,  and  that  the  declaration  ought 
[  ^^  ]     to  have  been  delivered  to  the  prisoner.     In  consequence  of  theae- 
plaintiiTs  having  omitted  to  deliver  a  declaration  before  th^^ 
end  of  Trinity  term,  the  defendant  became  supersedeable,  and_ 
caused  application  to  be  made  to  a  Judge  at  chambers  for  hisib. 
discharge.    The  plaintiff  delivered  a  declaration  to  the  defend^ — . 
ant  in  custody,  and  after  that  application  proceeded  to  finally 
judgment,  and  charged  the  defendant  in  execution,  who  wa^ 
then  detained  in  the  custody  of  the  sheriff  of  Devon  at  the  sui^ 
of  some  other  plaintiff. 

Jucns  Serjt.  shewed  cause.     He  contended  that  as  Pasmor^^ 
had  given  notice  of  putting  in  bail,  the  delivery  of  the  declara<> 
tion  to  him  was  sufBcient :  but 

The  Court  held  otherwise,  and  made  the 

Rule  absolute. 
Onslow  in  support  of  the  rule. 


[  495] 

Feb.  11.  Roberts  v.  Karr. 

Abutul  in  its  HPHIS  was  an  action  of  trespass  for  breaking  and  entering  the 
i'ndud«s*?he  plaintiff's  closc,  and  destroying  his  fence,  and   two  plants 

ideaofconti-  of  ivy,  there  growing.     There  was  also  a  count  for  an  injury 

are  not  in"  done  to  a  wall  of  the  plaintiff's  in  a  different  place,  by  inserting 

general  to  be  rafters  into  it.     The  defendant  pleaded   to  the  first  cause  of 

con^tnied 

■trictly.  action  several  pleas,  in  none  of  which  did  he  claim  any  interest 

deMriDtionof  "*  ^^  place  where  the  trespass  was   committed,  and  the  only 

abottalsbe  two  pleas  necessary  to  be  mentioned,  were,  the  fourth,  stating 

TOrriJ,  Vt  a  way  of  necessity,  from  a  highway  called  East  Lane,  over  the 

might  increase  place  in  question  to  the  defendant's  dwelling-house;  and  the  5lb, 

the  value  of        *  * 

the  premises, 

and  induce  the  purchaser  to  take  the  land  on  that  account,  the  deed  is  not  merely  eridence  that  the 

land  abuts  according  to  the  description,  which    may  be  answered  by  contrary   evidence,  but    it  shall 

amount  to  a  grant  that  the  laud  abuts  as  it  is  described. 

A.  granted  to  B,  land  of  unequal  width,  described  as  abutting  on  a  road  on  his  own  soil.  It  abutted 
in  the  broadest  part  ou  the  road,  but  in  the  narrowest  part  a  narrow  strip  of  the  grantor's  land  inter- 
vened between  the  road  and  the  premises  granted.  Held  that  the  grantor  and  those  claiming  from  hiia 
were  concluded  from  preventing  the  grantee  to  come  out  into  the  road  over  this  &iip  of  land. 

llie  Court  will  not  grant  a  new  triid  on  account  of  a  verdict  being  against  evidence,  where  the  da- 
mages to  be  recovered  would  not  exceed  five  pounds. 

staling 
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stating  tliat  a  footway  passed  over  the  place  in  question.    The       I8O9. 
cause  was  twice  tried :  first  before  Heath  J.  at  the  Surry  ham"     ^ 
Mas  assizes  1807,  when  the  issues  upon  both  these  pleas  were  ^^ 

fmindfor  the  plaintiff,  and  all  the  other  issues  for  the  defend-  Karr. 
ant;  and  again  before  Lord  Ellenborough  C.  J.  at  the  Surry 
Lammas  assizes  1808,  when  the  first  of  these  issues  was  found 
for  the  plaintiff,  but  the  second,  and  the  issue  on  the  last  count, 
for  the  defendant.  The  facts  which  appeared  in  evidence, 
were,  that  Pratt,  being  the  owner  of  a  field,  converted  it  to 
bailding  ground,  and  laid  out  a  street  called  East  Lane,  run- 
ning from  east  to  west,  and  another  called  Camden-street,  passing 
oat  of  the  former,  and  running  from  south  to  north :  at  the 
angle  formed  by  the  intersection  of  the  north  side  of  East  Lane 
with  the  western  side  of  Camden-street,  he  built  a  house  the  [  496  ] 
front  of  which  faced  southwards  into  East  Lane  and  subtended 
forty-one  feet  six  inches  of  the  length  of  that  lane ;  to  this  house 
was  laid,  at  the  back  of  it,  a  piece  of  ground  for  a  garden,  the 
entry  to  which  was  through  the  house,  and  which  extended 
northwards  in  a  direction  parallel  to  Camden-street,  and  was 
bounded  on  the  eastern  side  by  a  brick  wall,  not  placed  in  the 
continued  line  of  the  eastern  wall  of  the  house,  but  in  a  line 
parallel  to  it,  and  situated  four  feet  six  inohes^  further  to  the 
westward,  so  that  the  house  projected  four  feet  six  inches  more 
to  the  eastward  than  the  wall  of  the  garden :  Pra/^  erected  a 
row  of  posts  in  the  continued  line  of  the  wall  of  the  house,  four 
feet  six  inches  distant  from  the  wall  of  the  garden.  A  portion 
of  the  garden,  at  the  northern  end,  was  separated  from  the  resi- 
due, by  a  wall  running  from  east  to  west.  In  1778  Pratt  con« 
veyed  these  premises  to  Compigne,  by  a  lease  and  release, 
wliich  described  them  as  '^  a  parcel  of  ground  situate  on  the 
*'  north  side  of  East  Lane,  and  abutting  east  on  a  new  road  lead- 
"  ing  from  East  Lane ;  and  containing  in  front,  from  east  to 
''  west,  towards  the  said  lane,  forty-one  feet  six  inches  of  assize, 
''  little  more  or  less ;  and  in  depth  backwards  from  north  to 
"  south,  one  hundred  and  twenty-one  feet  of  assize ;  and  from 
''  east  to  west,  at  the  back  part  thereof,  thirty-six  feet  nine 
''  inches  of  assize ;  and  the  messuage  built  thereon,  with  a  re- 
'*  ference  to  a  plan  annexed  ;  together  with  all  ways."  There 
vas  sufiicient  land  contained  witiiin  the  walls  to  satisfy  this  ad« 
aaeasurement.  In  1790  Pratt  demised  to  King,  upon  a  build- 
ing lease,  some  land  lying  next  beyond  Compigne's  land  on  the 
Qorlh,  and  then  open  to  Camden-street,  and  described  it  as  abutting 
VOL.  I.  C  c  and 
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l^Of),       andadjoming  to  the  new  road.     Immediately  after  he  bad  exe- 
.cnted  the  lease,  tlie  parties  made  an  agreement^  in  consequence: 
^^  of  which  Praii  inserted  a  covenant,  foy  whicb^  in  confiideratton^ 

Kaer.      of  three  gnioeas,  "^he  covenanted  tliat  King  should,  during^  hi^ 
*[  4D7  ]     term,  enjoy  the  strip  of  land  lying  under  Compigm^s  wall,  fijc* 
the  length  of  twenty  feet  from  Kittg*a  house  to  the  southward^ 
and  thereupon  he  particularly  marked  this  ground  in  the  pkuft. 
annexed  to  the  deed,  which  contained  a  declaration  that  all  the^ 
contents  of  the  plan  were  intended  to  pass :  and  the  deed  tfamr 
interlined  was  re-executed  and  the  money  paid.    This  deed  was 
not  produced  in  evidence  till  the  second  trial.    Upon  the  laad 
thos  demised  King  erected  a  house,  the  front  of  which  faced 
to  CamdtH-ttreet^  and  stood  in  a  line  with  Compigme*^  gardes 
wait.     Between  thirty  and  forty  other  houses  were  erected  ia 
the  same  line,  extending  to  the  northward,  and  fronting  into 
C^imden^reet^  in  front  of  most,  or  all  of  which  the  proprieton 
inclosed  a  small  court  of  the  depth  of  fcmr  feet  six  inches.  Khg 
inclosed  in  front  of  bis  own  house  a  similar  court,  and  also  tiie 
piece  of  ground  granted  him  by  the  interlined  covenant ;  and 
planted  it,  and  kept  it  inclosed  about  eighteen  years.     About 
two  years  before  the  oommeacement  of  this  action,  Compigne 
demised  to  the  defendant  that  part  of  his  land  which  was  divided 

from  the  residue  at  the  northern  end  ;  and  the  defendant  bnilt  a 

i 

house  on  it,  fronting  eastwards  to  Camden-slreet^  and  opened  a 
door  into  that  street,  throngh  the  eastern  wall  of  his  inclosare, 
and  in  order  to  make  the  entrance  to  his  house  over  the  strip  of 
land  which  King  had  inclosed,  and  which  intercepted  his  access 
to  his  liouse  on  that  side,  he  removed  the  fence  of  it^  and  com- 
mitted the  act  complained  of  in  the  first  count.  The  premises 
were  then  in  the  possession  of  the  plaintiff,  under  a  demise  from 
KtMg.  Contradictory  evidence  was  given  to  the  question,  whe- 
ther the  strip  of  land  lying  along  under  the  wall  within  the  posts 
was  in  fact  a  foot-way  or  not  ?  Some  witnesses  stated  that  it  was, 
and  that  the  posts  erected  by  Pratt  were  placed  there  to  pro- 
[  4!)8  ]  tect  it  from  the  carriages;  and  that  persons  had  walked  thera 
And  a  surveyor  of  the  roads  gave  evidence  that  he  had  once 
caused  tlie  ground  wiLhiu  the  posts  tu  be  pared,  as  being  a  pub- 
lic foot- way ;  but  oa  the  second  trial  Pratt,  being  duly  released, 
stated  that  he  had  originally  intended  to  reserve  that  space  of 
ground  all  along  under  the  wall  for  tbc  purpose  of  puttipg  on  it 
building  materials,  and  had  put  up  the  posts  to  prevent  nusances; 
and  it  was  also  proved,  that  in  the  same  year  in  which  King 

buUt 
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bqill  bis  boose,   Compignt^   baying  occasion  to  open  a  door       ^^^' 
iJuroagb  the  eastern  vail  of  bis  gsrden  into  Cmmiei^-^rM,  asked     hobekts 
wmd  obtained  of  Prmii  pennissioii  to  baire  a  passage  orer  this  v. 

atrip  of  land,  into  the  road  :  and  a  door^waj  was  accordingly      Karr. 
Made.    Some  other  witnesses  also  stated  that  this  land  ne? or 
was  a  part  of  the  highway. 

Lord  EiUiUwraugk  C.  J.  upon  the  second  trial,  was  of  opinion, 
Ihat  if  Co»qrigme*s  land  had  been  sold  by  Pratt  exprenly  for 
the  purpose  of  building  a  honse  thereon,  there  would  have  been 
a  way  of  necessity :  but  it  did  not  appear  that  such  was  the 
ease:  and  he  therefore  thought  that  fliere  was  no  such  way:  for 
clearly  a  man  could  not  by  his  own  act  create  a  way  of  neoessity : 
flm  question  therefore  was,  whether  there  was  a  foot-way  used 
by  the  public  upon  the  strip  of  land  in  question.  The  word 
mbMmg  did  indeed,  in  its  strict  sense,  imply  contiguity ;  but 
k  was  not  necessary  that  the  contiguity  should  continue  along 
the  whole  length  of  the  land  granted :  the  expression  might  be 
explained  by  evidence  of  the  user  of  the  premises;  and  as  they 
abntted  on  the  road  for  the  length  of  the  .boose,  that  satisfied 
Ibe  description.^  He  thought  that  if  the  land  had  been  dedi- 
cated to  the  public,  it  was  CK|ually  the  highway,  whether,  the 
deed  mentioned  it  to  be  such  or  not ;  and  if  it  was  not  used  as 
a  highway,  the  deed  would  not  make  it  such;  and  be  instanced  [  ^^  ] 
tbe  green  sward  which  in  many  plai>BS  intervenes  between  the 
highway,  and  fields  which  are  described  in  deeds  as  abutting 
on  the  highway.  He  also  directed  the  jury  that  the  plaintiff  was 
•ntitled  to  a  verdict  upon  the  last  count  of  the  declaration, 
upon  the -evidence  given  by  one  witness,  a  surveyor,  who  gave 
bis  opinion  that  the  wall  was  damaged  to  the  amount  of  four  or 
fire  pounds^  by  inserting  rafters  therein. 

Shepherd  and  Bett^  SerjU.,  for  the  plaintiff,  in  shewing  cause 
agahnst  the  first  rule  for  a  new  trial,  and  in  Support  of  the  second 
rule,  contended,  that  the  deed  Was  only  evidence  of  the  st^ite  of 
the  land  in  question.  It  was  not  therefore  to  be  concluded  b^ 
tween  the  parties,  that  this  land  was  the  new  road,  because  the 
balance  of  evidence  was  weighty  in  proof  that  the  land  adjaceni 
to  the  garden  wall  in  the  part  where  the  premises  were  coft- 
traeted  to  a  narrower  dimension,  was  »el  the  foot-path,  nor  had 
been  dedicated  to  the  public ;  for  it  was  equally  improbable  that 
the  eeorts  inclosed  in  front  of  the  houses  for  the  whole  length  of 
Camden-street  were  the  public  foot-way^  which  they  most  be,  if 
the  supposed  path  were  continued  northwards  in. -a  right  lino, 

Cc2  or 
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1  S0%       or  ( wliick  mast  otlmrwise  be  supposed,)  liiat  tbe  foot- way ,  'whicb 

'  '      when  it  first  ledLves^East  hame^  for  a  certain  distance  passes  on 

^  the  outside  ci  the  forty-one  feet  4six  iccbes  occupied  by  Com- 

Kauiu  pignlPs  house,  sfaonld  ti^n  bend  innrards  to  the  left,  and  fo{knr 
tbe  recess  of  the  wall  within  the  posts  for  so  short  a  length  aa 
thirty  yards,  and  should,  at  the  end  of  that  space,  be  agam 
brought  back  to  the  original  line.  But  supposing  that  tbe  de- 
scription in  tbe  deed  was  more  than  evidence,  and  was  <yf  the 
nature  of  a  grant,  yet,  it  was  not  necessary  that,  in  order  fo 
satisfy  this  description,  the  land  oonveyed  should  abnt  on  a 

[  500  ]  public  road  for  the  whole  length  of  one  hundred  and  twenty-one 
feet :  if  abattal  did  necessarily  imply  contiguity,  still  it  was 
^uflicient  that  any  part  of  the  premises  abottc^ :  and  for  a  part 
,  of  the  length,  namely,  so  far  as  the  side  of  Campt^tes  house 
extended,  the  premises  did  in  fact  abut  on  the  road«  Or,  if 
the  deed  must  be  understood  as  asserting  tin^t  every  part  of  the 
length  of  the  premises  abuts  on  the  road,  yet  abattal  did  not 
always  and  necessarily  imply  contiguity.  A  close  may  be  pro- 
perly described  as  abutting  on  a  highway,  although  the  hard 
road  runs  in  the  middle  of  a  wide  green  sward,  and  that  too  in 
eases  where  the  green  sward  cannot  by  any  implication  be  par- 
cel of  the  close  granted,  because  it  does  not  belong  to  the 
grautor,  but  is  parcel  of  tbe  waste  belouging  to  the  lord  of  the 
manor:  yet  it  is  a  good  description.  Here  too  the  soil  granted 
was,  at  tbe  time  of  the  sale,  distinctly  bouxKled  by  a  waU, 
which  disailirms  tlie  implied  grant  of  the  land  without  the  wall. 
On  Ibe  last  count. at  least  tbe  plaintiif  was  clearly  entitled  io  a 
verdict. 

Fmighajt  SerjL^  for  Ihe  defendant,  in  support  of  the  first  rule 
for  a  new  trial,  and  in  sliewing  cause  against  tbe  last,  contended 
iliat  Prali  clearly  must  be  deemed  to  have  sold  to  Compigue  all 
tbe  laud  contiguous  to  Camden-streH  for  tbe  length  of  121  feet, 
except  such  as  was  dedicated  to  tbe  public  service.  Either  tbe 
land  in  question,  therefore,  was  included  in  this  grant,  so  that 
ihe  defendant's  land  extends  to  and  abuts  upon  that  which  the 
plaintiff  contends  to  be  the  highway,  or  the  place  in  question  is 
tbe  highway,  because  it  is  that  on  which  the  lease  grants  that 
Ibe  defendant's  land  abuts.  When  Pratt  sold,  he  must  have 
contemplated  that  tbe  land  would  be  made  use  of  for  building ; 
.  for  the  defendant's  land  was  separated  by  a  wall  from  the  soath- 
eni  part  of  Compignes  garden,  even  before  tbe  sale  to  Compigne\ 

[  501  ]     so  that  it  was  plainly  intended  for  the  site  of  a  coach-house  and 

stables 
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atableSy  or  other  buildings,  to  which  there  ,contd  be  no  access       2^9- 
for  those  uses,  but  over  the  tand  in  Question.     Pratt  tlierefore     „ 

'  ^  RODRHT5 

18  bound  by  the  conTeyance ;  and  having  represented  by  his  ^^ 

grant  that  this  ground  was  dedicated  to  the  public^  lie  cannot>      K^eiu 
upon  an  after-thought,  resume  it. 

Heath  J.  in  the  course  of  the  first  orgument  obserred,  that 
Abuttals  haye  never  been  construed  very  strictly ;  thus  if  pre*' 
mises  he  described  as  abutting  on  a  house  to  the  east,  it  may 
be  the  north-east  or  south-east, 

Lawrence  J.  observed,  that  the  description  might  be  an 
indncement  to  the  party  to  buy  the  land,  by  causing  him  to  sup- 
pose that  it  abutted  on  the  new  road  for  tlie  whole  length ;  as 
between  the  grantor  and  grantee,  therefore  the  soil  in  question 
most  be  taken  to  be  dedicated  to  the  public.  If  a  man  buys  a 
piece  of  ground  described  as  abutting  upon  a  road,  does  he  not  ' ' 

contemplate  the  right  of  coming  out  into  the  road  through  any 
part  of  the  premises  ? 

Mansfield  C.  J.  observed,  that  there  was  no  wall  to  define 
the  boundary  of  the  land  granted  to  Kiitg,  yet  in  both  deeds 
the  description  was  the  same,  with  the  mere  addition  of  the 
word  '*  adjoining,"  as  well  as  abutting. 

Cisr,  adv.  vnlt. 
Mansfield  C.  J.  now  expressed  the  opinion  of  the  Court. 
In  the  former  instance  we  granted  a  new  trial,  because  we 

.thought  it  ought  to  appear  how  these  conflicting  rights  stood  [  502  1 
upon  the  deeds  on  both  sides,  for  upon  them  the  rights  of  the 
parties  depend.  To  judge  by  them  only,  there  could  be  no 
doubt.  But  parol  evidence  was  introduced  to  prove  that  the 
ground  in  question  never  was  the  highway.  Pratt ^  however, 
the  grantor,  was  himself  the  principal,'  though  not  quite  the 
only  witness,  who  stated  this.     And  although  releases  were 

.executed  which  rendered  him  competent,  yet  he  surely  came 
under  such  a  bias  as  most  render  his  evidence  very  doubtful  of 
credit.  He  states  that  he  always  intended  to  reserve  a  piece  of 
ground  between  the  wall  and  the  street  to  put  scantlings  and 

mortar  on.  That  is  an  odd  reason,  but  it  is  still  more  singular, 
that,  he  having  the  intention  to  reserve  this  piece  of  ground 
four  feet  wide  between  the  wall  and  the  street,  should,  in  his 
lease  to  CompigNc,descnbe  the  premises  as  forty-one  feet  six 

,  inches  wide  at  the  one  end,  and  thirty-six  feet  nine  inches  wide 
at  the  other  end,  abutting  on  the  road  or  street.  When  a  grantor 
u&t3s  the  particularity  of  describing  laud  by  feet  and  inches,  is  it 

not 
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1 809.  not  probable  that  he  would  defloribe  it  as  abutting  on  this  (Heee 
of  ground  if  he  had  intended  to  reserve  it  ?  This  is  very  dissi* 
milar  to  the  case  put  of  a  conveyanee  of  a  field  described  to  ab«t 

Ka  rr.  on  ^®  road,  made  by  a  man  who  was  not  owner  cf  the  soil  be* 
tween  the  field  and  the  road,  as  Pratt  was  here :  il  is  true  thai 
many  premises  may  be  described  as  abutting  on  a  road»  altboogii 
they  abut  on  grass  land  lying  between  the  fence  of  the  cloae 
and  the  road ;  but  all  that  space  of  land  was  the  road  befors 
turnpikes  came  into  use,  and  in  common  parianoe  il  ia  stS 
called  the  road  :  and  I  should  much  doubt,  in  a  case  ,wbere  the 
lord  of  a  manor  smmld  grant  land  by  such  a  description^  wlMdwr 
be  could  hinder  the  grantee  from  coming  out  of  his  dose  o^rer 
that  grass  land  to  the  road.  I  cannot  help  thinking,  fnnn  the 
difference  which  subsists  in  the  two  leases  of  the  word  *'  adjoin- 

[  d08  J  ingy"  which  is  added  in  the  one,  and  the  grant  to  King  of  this 
fore-court  made  by  the  interlined  covenant,  that  Proi^.  abonl 
that  time  first  conceived  the  idea  of  reserving  this  piece  of  fcoid. 
It  is  true  that  Compigne  asked  permission  to  make  a  door-way 
,  through  his  wall  to  pass  over  this  strip  of  ground  to  the  road : 
but  that  was  at  a  very  eariy  period  in  the  formation  of  this  street; 
and  as  he  asked  this  pemdasion,  not  having  his  lease  in  Us 
hand  to  see  what  his  rights  were,  this  does  not  very  much  bear 
upon  the  case.  As  to  the  fence  erected  by  King,  one  of  the 
witnesses  spoke  of  the  use  of  it,  which  was  to  prevent  peramis 
from  committing  any  liusanee  close  to  the  plaintiff's  house.  But 
if  a  fen^  had  been  erected  by  the  plaintiff  for  that  purpose  on 
the  soil  of  another,  it  would  have  been  a  very  ill-natured  thing 
to  have  cut  down  that  bar,  and  say  that  persons  should  commH 
nnsances  close  to  his  house :  so  that  the  circumstance  of  this 
fence  affords  very  slight  evidence  of  exclusive  possession.  As 
to  the  posts,  they  were  of  very  little  importance ;  for  some  wit- 
nesses said  they  were  intended  to  ke^  off  the  carriages,  and  a 
road  surveyor  proved  that  he  had  pared  the  ground  between  the 
posts  and  the  wall.  Bat  supposing  that  Pratt, ..-which  I  do  not 
believe,  had  in  his  mind  the  intent  to  reserve  this  land,  he  cooU 
not  consistently  with  what  appears  upon  the  face  of  these  deeds, 
prevent  the  defendant  from  opening  his  door  into  the  street ; 
because  he  has  described  the  defendant's  land  in  his  lease  as 
thirty*six  feet  nine  inches  in  breadth,  and  abutting  on  the  street. 
If  then  he  afterwards  prohibits  the  defendant  from  coming  there, 
is  it  not  a  sufficient  answer  to  say,  you  have  told  me  in  your  lease, 
'*  this  land  abuts  on  the  road  :"  you  cannot  be  allowed  to  say 

that 
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it  the  land  on  which  it  abats  is  not  the  road.  We  are  there-  ISOp. 
e  of  opinion  that  the  verdict  is  right.  The  Judge  who  tried 
r  cause  has  intimated  an  opinion^  thoagh  not  very  strongly,  in 
our  of  the  plaintiff,  but  he  rested  it  chiefly  on  the  other  issue  Kauii. 
which  there  was  evidence  of  the  plaintifiTs  wall  having  been  [  ^>04  ] 
iDBged  to  the  amount  of  five  pounds.  Bnt  as  to  that  issue, 
tt,  the  Court  will  not  grant,  a  new  trial  for  so  trifling  a  sum  las 
d  pounds ;  and  secondly,  it  is  only  a  question  of  judgment. 
I  witness  proved  that  the  house  of  the  plaintiff  was  the  worse 
it,  or  that  any  man  would  giver  five  shillings  the  lesa  for  the 
ise  on  that  account :  alL  the  jurors  had  a  view  of  the  premises, 
Ifour  of  them  were  builders,  and  quite  as  good  judges  as  that 
9  witness,  and  as  likely  to  be  right. 

Rule  discharged. 


505  CASES  IN  HILARY  TERM,  &c, 

I8O9. 


REGULA  GEXERAI.IS. 

TT  IS  ORDERED,  That  from  and  after  the  first  day  of  next 
Easter  term,  iu  every  action  to  be  commenced  by  original 
writ  of  quare  clatisum /regit,  there  shall  be  written  or  printed 
under  the  summons  to  be  served  by  the  sheriff's  officer  on  such 
writ,  a  notice  in  the  following  form  ;  viz. 

"  A.  B,  [defendant's  name]  You  are  served  with  this  sum- 
*'  mons  to  the  intent  that  you  may  by  your  attorney  ap- 
"  pear  in  his  Majesty's  Court  of  Common  Pleas  at  West' 
"  minster  at  the  return*  thereof,  being  {the  day  of  the 
**  month  and  date  of  the  year,"]  in  order  to  your  defence  in 
'*  this  action." 
And  it  is  further  ordered.  That  upon  every  distrin- 
gas to  be  issued  in  default  of  the  defendant's  appearance  to 
such  quare  clausumf  regit,  there  shall,  at  the  time  of  the  execu- 
tion of  such  distringas,  be  served  by  the  sherifF's  officer  on  the 
defendant,  if  he  can  be  met  with,  or  if  not,  lefl  at  the  dwelling- 
house  of  the  defendant,  or  place  where  such  distringas  shall  be 
executed,  a  written  or  printed  notice,  in  the  following  form ; 
viz. 

**  In  the  Common  Pleas — Between  A.  B.  plaintiff,  and 
'*  C.  D.  defendant  [the  names  of  the  parties}.  Take 
*'  notice,  that  I  have  this  day  distrained  upon  your  goods 
*'  and  chattels  for  the  sum  of  forty  shillings,  in  conse- 
*'  quence  of  your  not  having  appeared  by  your  attor- 
"  ney  in  his  Majesty's  Court  of  Common  Pleas  at  West- 
**  minster  to  a  writ  of  quare  clausumf  regit,  returnable 
"  there  on  the  [state  the  date  and  year :]  And  that,  in 
[  506  ]  *'  default  of  your  so  appearing  to  the  present  writ  of 

"  distringas  at  the  return  thereof,  being  the  [state  and 
"  date  of  the  year]  you  will  be  liable  to  be  distrained 
*f  upon  for  such  further  sum  as  the  said  Court  shall  be 
'*  pleased  to  order.  Dated,  &c.  [signed  with  the  officer's 
"  name.]    To  C.  D.  the  above  named  defendant." 

J.  Mansfield. 
J.  Heath. 
S.  Lawrence. 
A.  Chambrk. 
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In  the  Forty-ninth  Year  of  the  Reign  of  Georgb  III, 


Garnons  v.  Swift.  Aprui4u 

^  I  ^HIS  was  an  action  for  money  paid,  brought  to  recover  a  If  two  pvti  of 
contribution  to   the  amount  of  certain  debts,  which  had  ^e"pr^iured! 
been  jointly   incurred  by  the  plaintiff  and  defendant/  during  bot  one  only  ii 
their  partnership  in  trade,  and  which  had  been  discharged  by  partyhaVing 
the  plaintiff  only.    The  plaintiff  gave  notice  to  the  defendant  to  JJ*^SJ^^J|J 
produce  in  evidence  at  the  trial  an  agreement  made  in  contem-  part  may  g{7a 
plation  of  a  dissolution  of  the  partnership.     Upon  the  trial  of  J^^^'^tbT" 
the  cause  before  Matisfield  C.J.  at  the  sittings  after  last  Hilary  contenuofthe 
term,  it  appeared  by  the  testimony  of  a  witness,  that  two  parts  ^^l^^^^y 
of  this  agreement  had  been  drawn  up  and  executed,  that  the  ^^f^"*®  ^"  ^ 

,  ,  ticc  to  produca 

counterpart,  duly  stamped,  was  in  the  possession  of  the  defend-  the  stamped 
ant,  and  that  the  original  had  been  lefl  in  the  plaintiff's  own  P*^ 

possession. 
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1809«       possession,  and  had  never  been  stamped.     The  defendant  doI 
P  "      prodacing  the  part  in  his  possession,  the  plaintifT  pretended  the 

V.  part  left  in^his  custody  had  been  lost,  and  g^ve  in  evidence  the 

Swift.  draft  of  the  agreement,  and  recovered  a  verdict. 
[  y08  J  jg^5^  Serjt.  for  the  defendant  now  moved  to  set  aside  the  ver- 
dict and  to  enter  a  nonsuit,  npon  two  grounds,  one  of  which 
was^  that  the  plaintiff  was  not  entitled  to  read  the  draft,  for  that 
the  best  evidence  was  the  original  agreement  itself,  which  the 
plaintiff  had  omitted  to  produce. 

Mansfield  C.  J.  Here  was  proof  of  notice  given  to  Ae 
defendant  to  produce  the  written  agreement.  Only  one  partcf 
the  agreement  had  been  stamped,  and  the  part  kept  by  the 
plaintiff  wai^  not  stamped:  therefore  the  question  was,  whether 
the  only  stamped  part  being  left  in  the  defendant's  possessieo, 
and  he  not  producing  it  on  notice,  the  plaintiff  might  not  give 
the  draft  in  evidence.  Suppose  there  had  been  only  one  part, 
might  not  he  under  those  circumstances  give  evidence  of  the 
contents  ?  How  does  it  differ,  though  there  were  two  parts,  i 
only  one  of  them  was  stamped  f 

Heath  J.    There  is  only  one  agreement  here. 
Lawrence  J.  expressed  his  opinion  in  favour  of  the  verdict 
on  another  ground. 

The  Court  refused  fhe  application. 


Note.  It  did  not  appear  whether  it  was  in  the  plaintiff's  power 
to  make  his  part  of  the  contract  evidence  by  gettiD«:  it 
stamped  upon  payment  of  the  duty  and  a  penalty  of  10/., 
nor  was  that  point  urged. 
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1809. 


Paynb  r.  Dbaklb.  ^^^  jj^ 

T^HIS  cause  had  been  referred  by  an  order  of  nisi  prim,  so  as  if  anuUtnior 

the  arbitrator  shouM  make  his  award  on  or  before  the  first  ^^^^^ 
lay  of  August  then  next,  or  on  or  befotr^  any  other  day  to  which  time  &  amk- 
ba  should  enlarge  the  time  for  making  his  award.    The  arbi-  l^otbcrdij. 
brator  on  the  28d  of  July  enlarged  the  time  till  the  last  day  of  ^1™9, 
Mickaelmas  term,  and  on  the  24tb  day  of  November  he  again  Uiam* 
enlarged  it  till  the  last  day  of  Hilary  term.    After  making  the 
second  enlargement  he  published  his  award,  in  which  he  recited 
that  the  time  for  making  his  award  stood  dniy  enlarged  nntil  the 
last  day  of  Hilary  term. 

Best  Serjt.  now  mored  to  set  aside  this  award,  upon  die 
ground  that  the  arbitrator  having  once  enlarged  the  time,  he 
had  no  authority  again  to  enlai^  it,  but  his  power  was  at  an 
end.  The  power  was  only  to  enlarge  to  any  other  day,  not  other 
days.  He  admitted  he  could  find  no  case  on  the  subject  where 
tikis  had  been  so  decided. 

Maksfibld  C.  J.  The  sense  of  the  condition  is,  that*  the 
aibitrator  shall  haver  sufficient  time  to  make  his  award,  and  tiiat 
if  he  cannot  make  it  by  the  day  named,  he  is  to  make  it  at  any 
time  that  he  pleases ;  and  whether  he  names  the  ultimate  day  at 
once,  or  at  a subsequenttime,  is  immaterial. 

The  other  Judges  concurring,  the 

Rule  was  refused. 
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I809. 


\ 


Aptil  21. 

A  commisaion 
of  captain  of 

voIunteeAt 
signed  by  Che 
lord  lieutenant 
of  a  coantyy 
dees  not  confer 
the  degree  of 
an  esqnlre. 

Norh  the 
captain's  son 
thereby  quali- 
fied to  lull 
game. 


Talbot  v.  Eagle. 

rpHIS  was  an  action  brought  against  the  defendant  torecom 

the  penalty  of  5/.  given  by  the  statute  5  jlnn.  c.  14^  5.4. 

for  kilUnggame,  not  being  duly  qualified*     Upon  the  trial  of 

this  cause  before  Grose  J.  at  the  Suffolk  spring  assize^,  the 

defendant,  to  prove  his  qualification,  .gave  in  evidence  1^  com^ 

mission  signed  by  the  lord  lieutenant  of  the  county  of  Stj^olk, 

constituting  the  defendant's  father  the  captain  commandant  of  a 

corps  of  volunteer  infantry,  and  styling  him  an  esquire,  and  also 

the  Gazette  announcing  his  appointment,  and  he  relied  on  the 

*st.  44.G.  3.  c.  54.  5.26.  which  enacts  that  all  officers  in  corps 

of  volunteers,  having  commissions  from  lieutenants  of  counties, 

shall  rank  with  the  officers  of  his  majesty's  regular  forces.    The 

jury  found  a  verdict  for  the  plaintiff. 

Shepherd  Serjt.  now  moved  to  set  aside  the  verdict  and  enter 
a  nonsuit,  contending  that  the  defendant's  father  had  by  this 
appointment  been  created  an  esquire.  But  the  Court  was 
clearly  of  opinion  that  the  statute  meant  only  the  same  military 
rank  ;  the  lord  lieutenant  of  a  county  could  not  confer  honours; 
there  was  no  pretence  to  call  this  gentleman  an  esquire,  and 
they 

Refused  the  rule. 


[611] 


Lee  qui  tarn  v.  Cass. 

rpIIIS  was  an  action  of  debt  on  the  statute  of  usury.  The 
eighth  count  of  the  declaration  stated,  that  upon  a  certain 
corrupt  contract  made  between  the  defendant  and  William  Kas- 
ton  and  Robert  Boston^  the  defendant  unlawfully,  corruptly, 
and  usuriously  received  a  large  sum  of  money,  to  wit,  32/.  16s. 

and  on  a  sub- 
sequent day  receives  usurious  interest  under  pretence  of  becoming  guarantee  for  the  acceptor,  it  is 
competent  to  declare  on  the  sum  first  paid  as  the  sum  forborne. 

And  it  may  be  laid  as  forborne  to  the  person  who  receives  ihe  money  and  indorses  the  bill  to  him» 
even  supposing  that  that  person,  if  sued  on  the  bill,  might  recover  over  against  the  guarantee. 

6rf. 


April  tf. 

If  a  person 
discounts  a 
bill,  and  pays 
for  it  the 
amount  of  the 
contents,  de- 
ducting only 
legal  interest. 


Lee 
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&f.over  and  above  the  legal  interest  in  that  behalf,  for  his  for-        1809* 

bearance  and  giving  day  of  payment  to  the  said  William  Easton 

and  Robert  Eanton  from  the  22d  day  of  August  1807,  until  a  ^ 

certain  bill  of  exchange  for  a  large  snm  of  money,  to  wit,  937/.        Cass. 

lOi.,  dated  the  21st  day  of  Jii/geisf  1807,  payable  in  six  months 

after  date,  and  indorsed  by  the  said  William  Easton  and  Robert 

Eaiton  to  the  defendant,  became  due  and  payable,  of  another 

large  snm  of  money,  to  wit,  913/.  12s.,  before  that  time,  to  wit, 

on  the  said  22d  day  of  jiugust  1807,  lent  by  the  defendant  to  the 

«eid  William  Easton  and  Robert  Easton, 

Upon  the  trial  of  tliis  canse  before  Mansfield  C.  J.  at  Guildhall, 
it  appeared  in  evidence  that  William  Easton,  in  order  to  procure 
money  upon  a  bill  for  937/.  10^.,  drawn  by  Eastons  on  Hymen,  Co^ 
bensBiCo.  at  six  months,  and  accepted  by  them,  and  made  payable 
to  Eastons  own  order,  applied  to  the  defendant  to  discount  it, 
who  consented,  upoii  condition  that  he  should  be  permitted  to 
g^oarantee  the  payment  of  the  bill  by  the  acceptors,  and  should 
receive  for  his  guarantee  3|  per  cent,  upon  the  amount  of  the 
bill.  Easton  accordingly  indorsed  the  bill  to  him,  and  the  de- 
fendant gave  for  it  a  check  on  his  banker  for  913/.  12s.,  having 
deducted  from  the  whole  contents  of  it  the  sum  of  23/.  ISs., 
being  the  legal  interest  on  987/.  IO5.  for  six  months.  A  day  or 
two  afterwards  William  Easton  called  on  the  defendant,  and  [  512  ] 
paid  him  in  bank  notes  and  cash  32/.  16s.  6d.  for  the  premium  of 
the  guaranty.  Easton  stated  in  evidence  that  there  was  no  doubt 
of  the  solvency  of  the  acceptor,  and  that  the  only  reason  for  the 
ff^ranty  was,  that  tlie  defendant  would  not  discount  the  bill  on 
any  other  terms.  The  jury  considering  this  to  be  a  shift  of  the 
defendant  to  obtain  a  higher  rate  of  interest  than  5  percent., 
found  a  verdict  for  the  plaintiff,  which  having  been  at  first 
entered  upon  a  count,  upon  which  it  could  not  be  supported,  by 
reason  of  a  variance  in  stating  the  date  of  the  bill,  was  after- 
guards, upon  the  motion  of  the  plaintiff,  transferred  to  this 
count. 

Cockell  Serji.  for  the  defendant,  in  the  last  term  moved  to 
set  aside  the  verdict  and  to  enter  a  nonsuit,  upon  the  ground 
that  the  evidence  failed  to  support  the  verdict  in  two  points. 
1.  That  it  could  not  be  said  that  forbearance  and  day  of  pay- 
ment was  given  to  Easton,  since,  by  reason  of  the  guaranty,  the 
liability  of  Easton  to  the  defendant  upon  that  bill  was  wholly 
determined.  2.  That  the  sum  forborne  was  incorrectly  stated 
lo  be  91^/.  J 2s.;  for  either  the  sum  forborne  was  the  sum  of 

937/. 
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I8O9.       937/.  10s.,  whick  the  plaintiff  wag  to  pay  when  tbe  bill  became 
~  due,  or  it  was  880/.  1&.  6J.9  the  only  real  loan  which  remained 

^  to  him  after  be  had  paid  the  discount  and  guarantee. 

Cass.  Best  and  Fauglian  Seijts.  shewed  cause  insias^er.    The  aom 

of  money  lent  and  forborne  in  this  tnmsaotion,  was  the  whole 
sum  contained  in  the  bill  diminished  by  the  disoovnt  only,  ibr 
that  was  the  sum  actually  received  by  jEoafoit:  That  sum  of 
9131. 12f .  was  lent  upon  the  security  of  a  bill  for  997/.  IO114  die 
difference  between  the  two  sums  is  the  legal  int^est  first  {laid 
for  the  loan  of  the  lesser  sum*    In  the  case  of  a  coninioA-  kite 
[  513  ]     advanced  on  any  other  security,  theinterest  is  paid  at  the  end  of 
the  year,  together  with  the  loan*   It  is  an  abuse  of  t^rms  to  caU  die 
loan  937/.  10s. :  the  sumkept  back  for  interest  is  no  part  of  tbe  sun 
lent,  but  is  deducted  before  it  islent.  Itis  not  true  that  the  sua  of 
987/.  10s.  is  fbrbome  firom  tbe  22d  of  August  to  the  34th  day  of 
February,  when  tiiebiU became  due.    Tha,t  sum  was  never  dnetiH 
tbe  bill  had  run  outr    At  the  time  of  the  loan,  the  principal  only 
was  due :  the  sum  due  was,  after  one  day,  the  principal  ang* 
men  ted  by  a  day's  interest ;  after  two  days,  the  principal  ang* 
mented  by  two  day's  interest :  but  the  whole  six  months  interest 
were  net  due  till  thosix  months  had  elapsed*    It  is  not  neoei* 
sary  to  state  in  the  count  what  the  principal  augmented  by  the 
interest  will  amount  to,  but  what  is  the  principal  debt.    And  it 
is  impossible  truly  to  state  that,  otherwise  than  as  it  b  here  de- 
s(^ibed»    The  fallacy  of  the  defi^ndant's  argument  is,  that  it 
confounds  the  amount  of  the  debt  with  the  amount  of  the  secu- 
rity.   If  one  lends  3500/.,  and  takes  a  bond  for  4000/.,  the 
security  is  for  4000/.,  but  the  debt  is  for  3500/.  only.    Thus  in 
the  present  case,  the  bill  of  937/.  10s.  is  the  security,  which 
brings  back  to  the  lender  his  principal  forborne,  together  with 
tlie  interest  on  it,  but  the  principal  only  is  the  suBEt  forboni& 
The  original  debt  is  tbe  principal  abstracted  from  the  interest ; 
the  security  is  for  the  interest  and  principal  together,  and  if  it 
were  not  sufficient  to  state  the  principal  alone  as  tlie  sum  for* 
borne,  it  would  be  necessary  to  state  a  different  sum  as  forborne 
on  every  successive  day,  namely,  as  it  is  varied  from  day  to  day 
by  the  accession  of  one  day's  interest.     The  greater  sum  of 
937/.  IO5.  was  never  lent  in  this  case,  not  even  colourably.  The 
check  given  was  for  913/.  12s.     Nor,  secondly,  could  it  be 
averred  that  880/.  1&.  6d.  was  the  sum  lent ;  for  the  money  paid 
for  tbe  guaranty  was  not  deducted  at  tbe  time  of  the  transac- 
tion :  the  proof  was,  that  Easton  received  913/.  12f.,  and  on  a 

sobsequeut 


IN  THE  Forty-ninth  Year  op  GEORGE  III.  518 

subsequent  day  *paid  the  defendant  921. 16f.  6tL  This  eTidence        1809. 
would  have  completely  disproved  the  aliej^tion,  if  it  had  been      "T 
made.    Thirdly,  in  contending  that  the  forbearance  was  not  ^^ 

given  to  Easton,  the  defendant  treats  this  as  being  a  real  gua-  Cass.* 
ranty,  not  as  a  shift  to  receive  the  usurious  interest :  but  the  *[  514k  ] 
jury  have  disaffirmed  the  existance  of  the  guaranty,  by  finding 
that  it  was  merely  a  fraudulent  contrivance.  Nor  was  this  a 
sale  of  the  bill  by  Easton ;  for  his  name  is  indorsed  on  it,  which 
would  never  have  been  done,  if  he  had  not  meant  to  make  him- 
self liable.  The  allegation,  therefore  is  pfoved,  that  913/.  12». 
had  been  lent  to  Boston^  until  a  bill  for  937/.  lOt .  should  become 
due,  and  that  the  defendant  has  received  a  greater  sum  than  the 
l^al  interest  on  the  913/.  I2f. 

Cockell,  Shepherd,  and  Lens^  Serjts.,  in  support  of  the  rule. 
1.  The  880/.  155.  6d.  only,  was  the  sum  forborne ;  for  so  far 
from  the  payment  of  the  guaranty  and  the  deduction  of  the  dia*- 
count  being  separate  transactions,  the  jury  founded  their  ver- 
dict on  the  persuasion  that  the  m hole  was  one  transaction,  and 
upon  the  remark  of  the  Lord  Chief  Justice,  that  the  amount  of 
die  premium  for  the  guaranty  was  adjusted  at  the  time  of  the 
loan,  although  the  payment  was  not  made  till  the  following  day« 
At  least  the  sum  of  913/.  I2s.  was  forborne  for  one  day  only» 
until  the  payment  of  the  32/.  1&.  fk/.,  but  from  that  time  for- 
ward the  sum  of  880/.  159.  6d.  was  the  only  sum  forborne  to 
the  34th  of  February.  2.  If  this  be  not  so,  the  middle  sum 
could  by  no  possibility  be  the  sum  forborne,  because  the  jury 
have  expressly  found  that  the  discount  and  guaranty  were  one 
transaction,  and  the  only  alternative  is,  that  the  sum  lent  was 
the  whole  amount  of  the  bill,  without  deducting  the  discount. 
If  a  banker  discounts  a  bill  for  100/.  which  has  a  year  to  ran 
before  it  becomes  due,  he  lends  on  it,  not  95/.  but  100/.,  other- 
wise he  would  be  guilty  of  usury  in  receiving  5/.  for  the  loan  of  [  ^1^  ] 
95/.  for  a  year.  The  sum  forborne,  therefore,  is  937/.  IQf., 
and  that  sum  oaght  to  have  been  declare4>»on ;  for  since  on  the 
24th  of  February  the  defendant  would  receive  that  sum  on  the 
bill,  it  appears  reasonable  to  say  that  is  the  sum  forborne; 
because  if  it  is  not  the  exact  sum  lent^  yet  the  defendant  cer- 
tainly forbears  to  receive  any  part  of  it  till  that  day.  3.  The 
money  is  not  forborne  to  Easton,  It  is  not  necessary  to  deny 
tliat  a  man  may  commit  usury  by  the  forbearance  to  one  person 
of  money  lent  to  another :  but  a  person  cannot  be  said  to  for- 
bear and  give  to  another  day  of  payment,  when  that  day  can 

never 
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idop.       never  arrive ;  and  here  the  defendant,  after  the  gnaranty,  coqU 
T  never  have  compelled  payment  from  Easton,  from  whom  he  had 

p.  merely  purchased  the  bill.    This  might  have  been  stated  as  a 

Cass.  forbearance  to  any  other  person  whose  name  was  on  the  back  of 
the  billy  except  Boston ;  to  him  it  was  no  forbearance ;  becanse 
he  alone,  of  all  the  indorsers  could  never  be  called  on  to  pay 
this  bill.  It  is  not  suflScient  that  the  jury  find  ^  some  usury  to 
have  been  committed,  it  must  be  the  usury  stated  in  the  declara- 
tion; and  without  abandoning  tlie  rule  of  pleading,  which  re- 
quires the  count  correctly  to  state  the  sum  forborne,  the  time 
for  which,  and  the  person  to  whom  it  is  forborne,  this  verdict 
cannot  be  supported. 

Cur.  adv,  vult. 
Mansfield  C.  J.  now  delivered  the  opinion  of  (he  Court. 
After  referring  to  the  evidence,  and  stating  the  count  upoa 
which  the  verdict  now  stood,  be  observed,  that  it  had  been  ob- 
jected, that  the  usury  alleged  had  not  been  proved  for  three 
reasons ;  first,  tliat  tliere  was  no  forbearance  to  Easton,  inas- 
much as  the  contract  of  guaranty  protected  him  from  payment 
[  516  ]     at  all  events.     But  tliis  objection  was  not  well  founded :  for 
clearly  there  was  a  forbearance  till  the  bill  became  due ;  and 
the  guaranty  would  not  protect  Eatton  from  the  payment  of  the 
bill  in  tlie  hands  of  any  other  holder,  but  would  only  give  him 
a  right  to  recover  over  against  the  defendant.     If  this  objection 
were  valid,  it  would  give  a  complete  facility  and  security  to 
usury.    The  second  objection  was,  that  the  sum  stated  to  be 
lent  ought  to  be  the  sum  of  037/.  lOo-.  mentioned  in  tlie  bill. 
It  is  true  that  the  common  practice  of  pleading  is  to  declare  On 
the  transaction  on  both  ways,  as  well  on  tlie  sum  contained  in  the 
bill,  as  also  on  the  same  sum  diminished  by  the  discount.     But 
the  various  cases  in  which  the  sum  actually  paid  has  been  held 
to  be  the  sum  lept,  must  all  be  overthrown,  if  tliis   objection 
were  to  prevail.     In  Scurry  v.  Freeman,  2  Bos.  Sf  Pull,  381. 
the  declaration  must  necessarily  have  been  on  the  sum  which 
remained  after  deducting  the  discount.     The  Court  there  was 
clear  that  the  actual  sum  lent  was  450/.  only,  not  the  500/.  origi- 
nally produced,  and  that  so  often  as  the  defendant  received  25/. 
for  a  year,  he  received  usurious  interest.  There  is  consequently 
no  ground  for  that  objection.     Another  objection  was,  that  if 
the  legal  discount  must  be  first  deducted,  the  premium  o{Q\per 
cent,  paid  for  the  guaranty  must  be  deducted  also,  and  that  the 
forbearance  was  of  913/.  125.  for  the  first  day  or  two  davs,  and 

of 
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of  that  sam  diminished  by  the  premiam,  for  the  residue  of  the      ^' 

time:  bat  it  seems  to  us,  that  the  coant  is  as  right  as  a  count        i^^^ 

can  be  which  is  stating  a  transaction  such  as  this  actually  was.  r. 

For  in  fact  there  was  no  deduction  made  from  that  sum  of  dl3/.       Cass. 

12s.y  the  whole  of  which  was  paid  to  Easton ;  and  immediately 

after  that  payment  the  transaction  of  loan  was  as  complete  as  if 

the  premium  of  3}  per  cent,  had  not  been  paid  till  six  months  or 

nine  months  afterwards.     There  is,  therefore,  no  objection  to      [  517  ] 

this  verdict  as  supported  by  the  eighth  count  of  the  declaration, 

and  the  rule  nisi  for  a  new  trial  must  consequently  be 

Discharged. 


Brown  r.  Tikrney.  AirUti. 

THHIS  was  an  action  upon  a  policy  of  insurance,  effected  upon  warranted  free 

tlie  ship  Robert^  at  and  from  Gottenburg  to  her  port  of  dis-  of  capture  or 
charge  in  the  Baltic^  warranted  free  of  capture  or  seizure  in  or  ports,  a  cap- 
port  or  ports.      Upon  the  trial  of  the  cause  at  Guildhall,  at  UJ'?  ^][|*°,JiSte 
the  sittings  after  last  Hilary  term,  before  Mansfield  C.  J.,  it  the  vessel  in- 
appeared  that  the  vessel  was  bound  for  PiY/as:; ;  that  there  is  a  fnmi^'"*^ 
harbour  at  Pillaw,  rendered  dilBScult  of  access  by  a  shifting  bar,  ro»<l»  outside 
on  which  the  water  is  too  shallow  to  admit  vessels  deeply  laden ;  i,not  within' 
that  without  the  bar,  and  distant  four  or  five  mile^  from  the  cus-  ^**®  warranfy. 
tom-house,  is  a  station  called  Pillaw  Roads,  where  ships  bound 
for  Pillaw,  which  draw  much  water,  usually   bring  to,  and  un- 
load some  part  of  their  cargo,  to  lighten  them  sufficiently  for 
passing  the  bar.     The   Robert  came  to  an  anchor  in  Pillaw 
Roads,  and  a  pilot  went  on  board  her  there,  who  would  not 
permit  any  thing  to  be  unloaded  till  the  ship's  papers  had  been 
examined  and  approved  at  the  custom-house.     The  super-cargo 
having  gone  on  shore  with  the  papers  for  this  purpose,  the  ves- 
sel, while  lying  in  the  roads,  was  taken  by  a  Frefich  privateer. 
The  jury  found  a  verdict  for  the  plaintiff. 

Shepherd  Seijt.  now  moved  fof  a  new  trial,  upon  the  ground 
that  the  underwriter  was  discharged  by  the  warranty :  the  ship 
had  arrived  at  the  place  where  she  was  to  begin  unloading,  she      [  ^^^  ] 
had  reached  her  port  of  discharge,  and  therefore  must  be  con- 
sidered as  being  in  port.     If  a  pjace  of  discharge  is  not   to  be 
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considered  as  a  port,  many  open  roads,  as  at  Deal,  Haiti/ig$, 
and  other  places  must  be  excluded  from  the  denomination  of  a 
port.  The  distance  from  the  custom-house,  at  which  the  ship 
lies,  is  immaterial,  nor  can  it  differ  the  case,  that  the  papers 
had  not  yet  been  approved  at  the  custom-house. 

The  CoUrt  held  that  the  meaning  of  the  warranty  was,  that 
for  whatever  purpose  the  ship  went  into  a  port,  if  the  eQemy 
got  down  to  the  port  by  land  and  took  her,  the  underwriter  in  diat 
event  should  be  discharged.  But  in  this  case  the  ship  was  as 
much  at  open  sea  as  ever  she  had  been :  nor  was  it  proved  to  be 
ever  tlie  practice  wholly  to  discharge  a  ship  in  Pillaw  Roads, 
but  only  to  lighten  her  sufficiently  to  enable  her  to  enter  the 
harbour ;  and  they 

Refused  the  rule. 


s 


Aprd  22. 

The  under- 
taking to  gWe 
ra«tcriai  evi- 
dence, made 
to  retain  the 
venue,  does 
not  Mp}i(v  to 
GoIUterai  is- 
sues, but  must 
be  conCned  to 
llic  matters 
»tate4  in  the 
d(*claratiun. 

*[  519  ] 


COCKERELL   V.   ChAMBERLAYNE. 

nnilE  defendant  in  thb  cause  having  moved  to  change  the 
venue  from  tVilH  to  London,  the  plaintiff  was  permitted  to 
retain  it  on  the  usual  undertaking  to  give  material  evidence  in 
Wilts.  The  defendant  then  pleaded  a  tender,  and  the  plaintiff 
replied  a  subsequent  demand  and  refusal.  Upon  the  trial  of  the 
cause  at  the  last  Sarum  spring  assizes  before  Chambre  J.  the 
plaintiff  proved  a  subsequent  demand  and  refusal  in  London^ 
but  gave  no  evidence  of  any  transaction  arising  *in  the  county  of 
JViits.     Tlie  jury  found  a  verdict  for  the  plaintiff*. 

Shepherd  Serjt.,  for  the  defendant,  now  ihoved  that  the  ver- 
diet  might  be  set  aside  and  a  nonsuit  entered,  upon  the  grotmd 
tliat  the  plaintiff  had  not  performed  bis  undertaking  to  give  nui- 
terial  evidence  arising  in  IVilts. 

Mansfield  C.J.  The  undertaking  clearly  goes  only  to 
what  is  stated  in  the  declaration.  The  motion  to  change  the 
venue  is  made  before  plea  pleaded.  The  plaintiff^s  under- 
taking therefore  must  be  confined  to  the  matters  alleged  in  tie 
declaration. 

La WR  ENCE  J.  How  is  it  possible  that  before  the  defendant 
pleads,  the  plaintiff  should  know  what  he  means  to  plead! 
The  plaintiff  directs  his  undertaking  only  to  the  ease  which 
he  states  upon  his  declaration.      The  defendant  by  his    plea 

has 
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has  since  dispensed  with  all  proof  of  the  original  debt,  for  he       1 8O9. 
admits  that. 


__  Cocker.' 

Chambrb  J.    The  plea  of  tender  came  after  the  under-  ^^l 

taking,  and  waived  it  by  stating  a  mere  cif)llateral  fact.    The  v. 

plaintiff  does  not  undertake  to  give  material  evidence  in   Wi/t$  Chamber- 

on  collateral  issues.     The  defendant  should  have  again  moved  ^^^ne. 
to  change  the  venue  after  plea  pleaded. 

Rule  refused. 


BuRDON  r.  Browning.  Apnus. 

"DEST  Serjt.  had  in  this  case  obtained  a  rule  nisi  for  setting  If  one  partj  to 

aside  the  warrant  of  attorney  and  judgment  given  to  secure  TOw^'cted'of 

an  annuity,  which  had  been  gpranted  by  the  defendant  to  the  peij<>ry.Mpon 

plaintiff/  and  the  execution  which  had  issued,  and  for  restoring  of  another,  the 

the  money  which  had  been  levied.     A  similar  rule  had  been  ob-  ^»'ness  cannot 

/.  I       1    <•      1        »       /v  *"  ""y  manner 

tained  in  a  former  term  upon  the  defendants  affidavit,  and  had  avail  himself  of 
been  discharged  on  an  affidavit  of  the  plaintiff.  The  defendant  JJ'lU^^e^ 
had  since  that  time  indicted  the  plaintiff  for  perjury  committed  suit 
in  swearing  that  affidavit,  and  upon  bis  trial  had  himself  given  thertuitforthe 
evidence,  upon  which,  corroborated  by  the  testimony  of  others,  ?"*  "*'^ 
the  plaintiff  was  convicted.  The  defendant  had  now  obtained  Whereacon- 
the  present  rule  upon  his  former  affidavit,  and  upon  another  J[^  ^[,*avj}dl 
which  he  had  himself  made  on  this  occasion.  ed,  and  the 

Shepherd  and  Vaiighan  Serjls.  now  shewed  cause  against  this  j^i^\^\i 
rule.     They  insisted,    first,    on  the  authority  of  Greathead  v.  *'*»  pritwipal 
Bromley  t  7  Temi  Rep.  455.,  that  since  all  the  same  facts  which  rest,  if  annuity 
were  now  disclosed  relative  to  the  transaction  of  granting  the  ^n»**J™«n^to 
annuity^  had  been  before  the  Court  upon  the  affidavits  made  in  amount  than 
support  of  the  former  motion,  and  the  merits  of  the  case  had  JJ^a^j^J^JS 
been  on  that  occasion  fully  discussed^  the  matter  had  passed  in  iiajebeen 
remjudicatam,  and  the  Court  would  npt  again  take  cognizance  Sui  mtsoiiable 
of  it.     But,  2dly,  there  was  a  n^uch  more  forcible  objection  to  *h«*J*cg«n- 
the  rule  ;  namely,  that  the  plaintiff  was  convicted  of  perjury  by  fund,  Qiutre. 
the  evidence  of  the  defendant  himself,  as  it  appeared  by  the 
indorsement  on  the  record.    This  rendered  the  defendant  in- 
competent to  make  any  affidavit  upon  the  present  motion.     In 
the  case  of  The  King  v.  Boston,  4  East,  572.  in  a  trial  for  per- 
jury, a  person  who  was  sued  by  the  defendant  in  an  action  then     [  496  ] 

D  d  2  pending, 
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1809.       pending,  was  held  by  the  Conrt  of  King's  fiench  to  be  a  com- 
"  potent  witness,  upon  the  very  ground  that  the  conviction  pro- 

^,  cured  by  his  testimony  could  in  no  manner  be  rendered  avail- 

Browning.  able  to  him  for  obtaining  relief  in  equity  against  the  defendant's 
action  at  law ;  and  the  Court  there  recognized  the  case  of  Bart- 
lett  V.  Pickersgill,  cited  in  tliat  of  Abrahams  v.  Bunn,  4  Burr. 
2255.  where  the  same  point  had  been  determined,  and  observed 
that  no  instance  had  been  cited  to  the  contrary.  The  defendant 
seeks  in  this  case  to  ge^t  rid  of  the  plaintiffs  affidavit,  and  having 
by  the  conviction  disqualified  him  from  making  any  other  affi- 
davit,  he  grounds  his  application  on  his  own  evidence,  now 
uncontradicted.  This  case  in  every  particular  tallies  with  that 
of  Barllett  v.  Pickersgill ;  for  the  present  proceeding  is  analo- 
gous to  a  bill  in  equity,  and  Lord  Keeper  Henley  there  refused 
to  entertain  a  supplemental  bill,  in  nature  of  a  bill  of  review. 
The  question  is,  whether  the  defendant  having  struck  the  plain- 
tifi'  out  of  the  list  of  legal  witnesses  at  a  time  when  he  had 
himself  no  interest  in  the  event,  can  be  permitted  afterwards 
to  create  that  interest,  and  to  take  advantage  of  his  own  tes- 
timuny. 

Best  Serjt.  contrcL,  The  distinction  is,  that  in  this  case  the 
party  is  a  witness  in  his  own  cause  by  affidavits  only. 

After  some  discussion  of  the  merits,  the  whole  matter  was 
referred  to  the  prothonotary  to  take  the  account  between  the 
parlies  of  all  .annuity  instalments  which  had  been  paid,  and 
to  consider  the  price  of  the  annuity  as  money  lent,  and  to 
see  that  the  principal  and  interest  were  repaid  or  secured  to 
tlie  plaintiff. 
J]  522  ]  It  was  urged  for  the  plaintiff,  that  if  it  should  be  found  that 
he  had  received  more  thaii  principal  and  interest,  he  ought  not 
to  refund  any  thing. 

Mansfield  C.  J.  I  was  utterly  astonished  when  I  found 
that  it  had  been  decided  at  nisi  prius,  that  money  which  had 
been  paid  by  the  Rev.  Mr.  Bromley  as  annuity,  eo  nomine^  was 
to  be  converted  into  principal  and  interest,  though  the  graatee 
ran  the  risk  of  the  annuity  every  hour.  How  the  instalments 
of  annuity  paid,  ever  came  to  be  considered  as  part  of  the  price 
returned,  I  know  not ;  probably  if  it  were  re$  Integra  it  would 
he  held  differently.  It  is  most  unreasonable  to  say  this  is 
money  paid  in  part  of  the  principal  and  interest.  As  to  the 
great  point  of  the  effect  of  this  conviction  for  perjury,  I  would 
mention  that  in  all  my  memory  an  idea  never  was  entertained 

that 
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that  a  conviction  proceeding  on  the  testimony  of  a  witness  who        l  ^^). 
was  party  to  a  civil  suit,  ever  coold  be  made  nse  of  hv  that     ,, 
party  in   the  snit  in   which  the  perjary  was  committed.     It  ,, 

would   quite    militate    with    the  first  principles  of  the  law  of  Browning. 
evidence. 

Lawrence  J.  In  the  Cricklade  cases  many  penalties  for 
bribery  were  recovered  against  Lord  Porchester  and  others, 
and  the  Conrt  of  King's  Bench  refused  to  grant  new. trials 
which  were  moved  for  on  the  ground  that  bills  of  indictment  for 
perjury  had  been  found  against  the  several  witnesses  :  in  one  case 
a  conviction  had  taken  place. 

Shepherd,  on  a  subsequent  day,  claimed   that  the  prothbno-  j^fc-l^"*^,"!' 
tary  should  allow  back  to  the  plaintiff  such  sums  as  he  had  paid  cminotbe 
out  of  the  annuity  instalments  received,  for  insuring  the  defend-  IcnAor  oil*  **^ 
ant's  life;  but tlie  Court  held  that  unless  the  insurance  at  the  reKindcdan- 
defendanf  s  expence  had  *been  especially  agreed  for,  which  it  *r  qqS  1 
was  not,  the  plaintiff  could  not  be  entitled  to  it,  and  observed 
that  according  to  the  principles  which  govern  policies  in  the 
city  of  London,  a  person  who  pays  the  premium   for  insuring, 
has  no  higher  claim  on  this  ground  than  he  who  stands  his  own 
insurer. 


Williamson  v.  Clements.  ,   .,^, 

Apnl  zD» 

'T^UE  plaintiff  declared  that  the  defendant   was  indebted    to  Any  act  which 

him  in  39/.  15s.  2d.  by  virtue  of  a  bill  of  exchange  drawn  i^ti^ptoIS 
by  the  defendant,  payable  to  his  own  order,  and  indorsed  to  is  a  sufficient 
the  plaintiff,  but  which  bill  the  plaintiff  was  then  unable  to  pro-  fu^apr^iiUcto 
duce,  or  deliver  up  to  the  defendant ;  and  thereupon,  in  consi-  pay  money. 
deration  of  the  premises,  and  that  the  plaintiff  at  the  defend-  meut  that  the 
.anfs  request  had  executed  to  him  a  bond,  conditioned  for  in-  <*«^ep«5f  ?.  j 

"*  *  was  indebted 

demnifying  the  defendant  against  his  afterwards  being  compelled  on  a  bill  of  ez- 
lo  pay  the  said  sum  of  money,  and  purporting  to  acknowledge  ^1,,^^  §fg  !j)J„. 
its  having  been  paid  by  the  defendant  to  the  plaintiff  (although  tiff  having  lost 
the  same  had  not  been  actually  so  paid),  the  defendant  under-  at  his  request 
took  to  pay  the  plaintiff  the  said  sum  of  money  upon  request.  g'>^enhima 

ledging  pay- 
ment, and  cuuditioncd  to  indemnify  him  agaiu^t  the  billi  states  a  good  consideration  for  a  prooiisc  hy 
the  defendant  tu  pay  the  contents  of  the  biiC 

After 
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180.9.       After  verdict  for  the  plaintiff  fipon  this  count,  i?e5^  Serjt.  had 
'  obtained  a  rule  nisi  for  arresting  tbe  judgment,  on  the  ground 

g'^'^         that  no  consideration  was  stated  for  the  defendant's  promise. 
r.  Shepherd  Serjt.  now  shewed  cause.    The  plaintiff  has  by  this 

Clements,    bond  given  the  defendant  a  complete  acquittance  and  discharge 
for  his  bill,  for  he  has  not  only  estopped  himself  frc«n  ever 
bringing  any  action  upon  the  bill  which  was  lost,  so  that  the 
bill,  as  between  them,  is  gone,  and  he  could  recover  the  sum 
due  only  upon  the  defendant's  promise,  but  also,  if  a  third  per- 
[  524  ]      son  had  recovered  against  the  defendant  on  the  bill,  the  plaintiff 
on  this  bond  would  be  bound  to  repay  him.     It  is  a  detrimeiit 
to  the  plaintiff  to  relinquish  his  remedy  on  the  bill,  and  the  sub- 
jecting himself  to  a  detriment  at  the  defendant's  request  is  a 
sufficient  consideration;  it  is  not  necessary  that  any  benefit 
should  result  to  the  defendant.     By  the  st.  9  &  10  fF.  3.  «•  17. 
5.  3.  upon  the  loss  of  this  bill  the  defendant  was  bound  to  gire 
the  plaintiff  another  of  the  same  tenor,  taking  an  indemnity 
against  the  former ;  and  the  plaintiff  in  fact  accepts  this  pro- 
mise in  lieu  of  another  bill,  though  he  has  not  so  stated  it  in  hn 
count.     In  1  Ro.  Ab.  22.  pL  21.  it  was  held  that  the  giving  up 
the  possession  of  bills   of  exchange  was  a  good  consideration, 
though  they  were  given  up  at  the  request  of  one  who  was  a 
stranger  to  the  bills,  and  could  never  avail  himself  of  them; 
because  it  was  a  detriment  to  the  plaintiff  to  part  with  them. 
So  in  an  anonymous  case,  1  Sid,  31.  a  son  promised  J.  S,  in 
consideration  that  he  would  deliver  up  the  bond  of  his  deceased 
father,  and  make  him,  the  son,  a  discharge  of  the  debt,  he 
would  pay  him  100/.;  and  it  was  objected,  that  it  did  not  ap- 
pear that  the  son  was  liable  to  this  debt ;  but  it  was  answered, 
that  it  should  be  intended  that  the  discharge  wbb  made  to  the 
party  entitled  to  it,  and  so  a  good  consideration,  'but  at  A 
events  it  was  a  detriment  to  the  plaintiff  to  delfrer  up  the 
bond. 

Best  contri.  The  plaintiff  has  all  the  advantiEige  in  'this  tran- 
saction, and  the  defendant  none.  It  is  sufficient  for  th^  defend- 
ant that  it  does  not  appear  on  this  count  that  lie  was  ever  liable 
to  pay  ibis  bill.  3y  law  a  drawer  is  discharged  if  he  has  not 
notice  of  the  dishonour  of  a  bill,  and  no  notice  is  here  averred. 
It  does  not  appear  on  this  count  but  that  the  pls^intiff  might 
have  negociated  the  bill.  The  defendant  could  in  no  case  have 
been  liable  for  more  than  the  amount  of  the  bill :  to  that  extent 
[  525  ]      ho  is  still  liable ;  therefore  he  is  not  benefited.  In  the  case  cited 

the 
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William- 
son 


the  bills  were  delivered  at  the  defendant's  recjnest :  the  nalare        I8O9. 
of  this  transaction  proves  that  this  contract  was  entered  into  at 
the  instance  of  the  plaintiff,  for  it  is  in  no  respect  either  bene- 
ficial to  the  defendant,  or  prejudicial  to  the  plaintiff,  for  whose  r. 
convenience  only  it  took  place.                                                          Clements. 

Manbpibld  C.  J.  The  connt  states  that  before  and  at  the 
time  of  the  promises  the  defendant  was  indebted  to  the  plain- 
tiff: that  fact,  therefore^  mnst  have  been  proved  at  the  trial; 
bot  if  he  had  been  discharged  for  want  of  notice  of  the  hilVs 
dishonoar,  or  if  the  plaintiff  had  negotiated  the  bill,  the  de- 
fendant conld  not  have  been  found  then  indebted  to  the  plain- 
tiff. It  therefore  mast  be  taken  that  he  Was  boand  in  law  to 
pay  the  bill.  The  count  then  states  that  in  consideration  that 
the  plaintiff,  being  unable  to  deliver  up  the  bill,  had  given  a 
bond  of  indemnity  and  discharge,  the  defendant  promised  to 
pay.  What  then  is  it,  more  or  less  than  this  ?  The  defendant 
was  indebted  to  the  plaintiff  on  a  bill  of  exchange,  which  was 
not  then  negotiated  ;  the  time  of  payment  was  arrived  ;  for  the 
money  is  stated  to  be  then  due.  The  bill  could  not  afterwards 
pass  into  other  hands  with  better  rights  than  the  plaintiff  had» 
it  must  pass  subject  to  all  the  equities  which  the  defendant  had 
on  it.  The  agreement  is,  entirely  to  discharge  the  defendant 
frmn  payment  of  the  bill,  on  his  engaging  in  a  different  way  to 
pay  the  money  therein  mentioned.  Is  not  this  a  sufficient  con- 
sideration ? 

Jl£ATH  J.  concurred. 

LawrbncbJ.     The  argument  goes  on  a  supposition  which 
the  count  does  not  warrant ;  that  all  is  done  at  the  instance  of 
the  plaintiff:  now  the  count  states  that  the  request  comes  from      r  526  ] 
the  defendant.     I  will  give  tlie  defendant  credit  to  suppose  him  ' 

an  honest  man,  and  that  being  told  the  bill  is  lost,  he  bad  said, 
**  give  me  a  bond  of  indemnity,  and  I  will  give  you  another 
''  bill."  This  is  just  as  natural  as  if  the  plaintiff  had  found  him 
unwilling  to  do  this  and  had  requested  it.  It  is  a  disadvantage 
to  the  plaintiff  to  execute  the  bond,  if  it  is  no  advantage  to  the 

defendant.     There  is  a  case  in   1  Sid.  67.   Traver  v. , 

where  a  woman,  after  the  decease  of  her  husband,  promised  a 
creditor,  that  if  he  would  prove  her  husband  had  owed  him  20/., 
she  would  pay  it :  and  it  was  held  a  good  consideration ;  because 
it  was  trouble  and  charge  to  tlie  creditor  to  prove  his  debt. 

ChamdreJ.  concurring, 

The  Rule  was  discharged. 
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May  i. 

Although  a 
debtor  com' 
pounding  with 
lib  creditors, 
gives  them  the 
security  of  a 
third  ptrrson 
for  {AyoMnt  of 
part  of  the  sti- 
pulated divi- 
dend, he  is  not 
discharged 
upon  payment 
ot  that  part 
only,  if  the 
residue  conti* 
nues  unpaid. 


Walker  and  Others  r.  SuabornE. 

n^HIS  was  an  action  for  goods  sold  an(}  delivered.     The 
defendant  pleaded  an  agreement  in  writing,  whereby  hu 
creditors  stipulated  that  they  would  accept  a  dividend  of  twelve 
shillings  and  sixpence  in  the  pound,  on  the  amount  and  in  full 
discharge  of  their  respective  debts,  in  the  following  manner, 
namely,  the  sum  of  five  shillings  in  the  pound  within  six  monthf, 
(or  sooner,  provided  a  certain  leasehold  estate  of  the  defendantr 
therein  described,  should  be  sold,  and  the  consideration«money 
received  ;)the  farther  sum  of  two  shillings  and  sixpence  in  three 
months  from  the  date  thereof,  the  farther  sum  of  two  shilliiig8< 
and  sixpence  in  six  months,  and  the  last  dividend  of  two  shit* 
lings  and  sixpence  in  nine  months  from  the  date  of  the  agree- 
ment ;  the  said  sum  of  seven  shillings  and  sixpence  in  the  poand 
to  be  secured  by  the  joint  notes  of  the  defendant  and  one  Wnu 
Seaborne ;  and  that  the  several  creditors  would  not,  nor  woald 
any  of  them,  after  payment  of  the  said  seven  shillings  and  lix- 
pencein  the  pound,  sue,  arrest,  trouble,  or  attach  the  defend- 
ant.    The  defendant  then  averred  that  the  said  agrreement  was 
subscribed  by  his  other  creditors,  and  also  by  the  plaintiffs,  who 
were  creditors  for  five  hundred  and  thirty  pounds,  inclading 
the  money  which  was  the  cause  of  this  action.  He  then  averred 
that  the  said  three  sevei^l  dividends  of  two  shilling^  and  six- 
pence in   the  pound,    amounting   in    the  whole  to   the  said 
sum    or    dividend    of   seven    shillings    and   sixpence    in  the 
pound   on   the    amount    of   the    said    debt   of  five  hundred 
and  thirty  pounds,  were  duly  paid,    according  to  the  tenor 
and  effect  of  the  agreement,  and  were  accordingly  accepted  by 
the  plaintiffs  before  the  commencement  of  the  suit,  and  that  he 
did  every  act  necessary  for  the  assigning,  settling,  and  dispos- 
ing of  the  leasehold  estate  in  the  agreement  mentioned,  and  the 
same  was  accordingly  sold  and  disposed  of,  and  the  considera- 
tion money  received  and  applied  for  the  purpose  in  the  agree-, 
ment  mentioned.     The  plaintiffs  replied,  that  the  first  instal- 
ment or  sum  of  five  shillings  in  the  pound  on  their  debt  had  not 
yet  been  paid  to  or  received  by  them,  although  the  space  or 
time  of  six  months  from  the  time  of  making  the  agreement  had 
long  since  elapsed  ;  and  although  the  leasehold  of  the  defendant 

ia 
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in  the  agreement  mentioned  had  been  sold  and  disposed  of.        I6O9. 
To  this  the  defendant  demurred.  


Shq^herd  Serjt,  in  support  of  the  demurrer,  contended,  that  ^^^^^^ 
the  meaning  of  this  agreement  was,  that  if  the  three  last  divi-  Sb  a  borne. 
dendSy  amounting  to  7s.  6d.,  should  be  paid,  the  creditors 
should  be  barred  of  their  action.  He  admitted  that  payment  to  r  jjjS  1 
a  creditor  of  part  of  his  debt  is  not  alone  a  consideration  for  a 
promise  not  to  sue ;  it  is  necessary  that  he  should  also  obtain 
some  other  advantage ;  *  but  he  contended  that  in  this  case  the 
additional  security  of  the  brother  was  a  sufficient  advantage  to 
the  creditors  to  make  a  good  consideration ;  it  was  the  intent  of 
the  contracting  parties,  that  the  creditors  should  look  to  the 
leasehold  as  a  fund  which  was  to  be  abandoned  to  them,  and 
from  which  they  were  to  derive  the  dividend  of  5s.  in  the  pound 
if  they  could  ;  but  whether  they  obtained  that  sum  or  not,  they 
were  to  release  the  defendant,  if  they  obtained  the  brother's 
security  for  the  7s.  6d^,  and  received  payment  of  that  dividend. 
He  examined  the  cases  of  Heathcote  v.  Crookshanh,  2  T,R,  24. 
and  Fitch  v.  Sutton,  5  East,  230.  In  Kearslake  v.  Morgan,  5 
T.  R.  513.  it  was  held  that  a  bill  of  exchange  indorsed  over  to 
the  plaintiff  might  be  pleaded  in  bar  of  a  simple  contract  debt ; 
because,  though  it  was  not  a  security  of  a  higher  nature,  it 
gave  the  plaintiff  the  advantage  of  holding  a  third  person  liable 
to  him.  Cooling  v.  Noyes,  6  T.  R.  263.  [Lawrence  J.  observed 
that  the  Court  had  abstained  from  giving  any  opinion  on  th.e 
point  in  that  case,  which  was  decided  expressly  on  the  ground 
of  fraud.] 

Vaughan  Serjt.  contri,  was  stopped  by  the  Court 

Mansfibld  C.  J.  If  the  words  express  the  payment  of  the 
three  last  dividends  to  be  the  consideration  of  the  promise  not 
to  sue,  it  is  only  because  the  parties  designated  the  completion 
of  the  agreement,  by  the  performance  of  the  act  which  was  last 
in  order  of  time  to  be  done  on  the  part  of  the  defendant,  con- 
templating, as  they  did,  that  the  dividend  of  5s.,  which  was  to 
be  paid  sooner,  if  the  leasehold  should  be  sooner  sold,  would  at 
all  events  be  paid  within  the  period  of  six  months  from  the  date 
of  the  agreement ;  whereas  the  last  of  the  other  three  dividends  [  529  ] 
was  not  to  be  paid  till  nine  months  after  the  expiration  of  the 
former  period. 

Chambre  J.     The  plaintiffs  have  not,  without  the  dividend 
of  5s.,  the  satisfaction  they  agree  to  accept. 

Judgment  for  the  plaintiff. 
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MajfU  Churchill  r.  Evans. 

If  two  persons  T  ^  replevin,  the  defondaot  avowed  that  C.  liragge  being  seised 
of  adjoining  in  fee  of  the  place  in  which,  called  Gouldwg^s  HiU  Inelo^ 

^^'under  *'  '"f*^'  demised  and  granted  to  C.  Mmmei  and  W.  Emmet,  and 

auj  obligation  their  assigDS,  tlie  sole  and  exclusive  liberty,  licence,  and  antho* 

muflttaie  care  ^^ty*  ^^^^  ^^^^^'^  ^  ^^^  ^^^  ^^  ^  times  thereafter,  of  worl 


that  his  cattle  imj  quarrying  of  all  quarries  of  paving  stone,  and  tiles,  Ihal 

the  land  of  the  Slight  be  found  in  and  upon  the  same,  and  all  the  paving  stonesy 

^^'t'f  two  ^^  ^^*  ^  ^^  noder  the  said  place  in  which,  for  the  tenn  of  27 

persons  hare  yeans;  by  virtue  of  which  demise  and  grant,  the  said  C.  and  IF* 

^^^1^^^  Evunmt  entered  into  the  said  place,  and  became  possessed  of 

land  for  the  |iie  said  sole  and  exclusive  liberty,  &c.  together  with  all  the  pav- 

eachn^y  teke  log  stone  foid  tile  Under  the  same  dose,  according  to  the  ^eci  of 

profits  of  a  spe-  ^^  ^^  demise  and  grant :  and  being  so  possessed,  afterwards 

and  distinct  aasiguod  the  Same  to  the  def^dant  for  the  residue  of  the  tenn^ 

ii^nilllllilt''^  by  ^virtue  whei^eof  the ^fendant  entered  the  said  plaoe,  and 

with,  the  right  iiras  possessod  of  the  same  liberty ;  and  because  the  said  cattle, 

wbethCT  eiuier  t^t  the  time  wheu,  were  wrongfully  and  injuriously  in  and  upon 

one  is  bound  jjiat^mrt  qf  the  said  place  in  which,  which  just  before  and  at  the 

against  casual  Said  :time  whou,  was  used  by  the  defendant  for  the  purpose  of 

durini^iildbt*  '•''0^^'^g  ^^^  'quanring  the  quarries  of  paving  stcme  and  tile,  there 

the  fair  enjoy-  before  that  time  found,  and  then  found,  breaking  and  .injuring 

right,  may^  the  paving  stones  and  tiles  then  there  being,  and  breaking  and 

happen  to  the  entering  the  sheds  of  the  defendant,  then  there  necessarily 

Semh\ace.pcr  orectod  and  b^ing,  :for  the  purpose  of  quarrying  and  working 

iMTCHcej,  ^^  g^^  quarries  of  paving  stone  and  tile  there,  and  for  the 

MaiM^e(dC.  J.  complete  ei\joyment  and  exercise  of  the  said  grant  and  demise, 

"^fiifdkarU '  and  doing  damage  there  to  the  defendant,  he  avowed  taking 

the  one  cannot  tbetu  as  a  distress  for  such,  damage.    The  plaintiff,  denying  by 

cattle  of  the  pfOtestaUQU  the  Sufficiency  of  the  avowry,  and  the  demise  by 

oUicrdamajre  Uraggc^  pleaded,  that  the  place  in  which  was  a  close  contain- 

Cur.  lAg  six,  acres,  and  tiiat  he,  the  plaint  iiT,  was  lawfully  possessed 

tiie'^wkrife  ^^^^^9  and  that  there  was  not,  at  the  said  time  when,  nor  for 

rigiit  to  dig 

stone  in  a  certain  close,  avowed  distraining  the  cattle  of  JB.,  who  liad  tlie  ciclunre  right  of  pastorr 
there,  as  damage  feasant,  for  having  broken  the  stones.    B.  pleaded  that  there  was  no  fence  to  keep 
them  oir,  nor  did  A.  otherwise  guard  or  protect  the  stones.   A.  rcplittd,lliat  he  was  not  iMMiud  to  Utwx  ; 
and  on  demurrer  the  replication  was  held  bad. 
Whctlicr  a  licence  to  take  a  profit  apprciidre  be  asbiguabie,  Quitrc. 

T  630  ]  long 


CauttCH- 
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Evans. 
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long  befere  was  tbete,  any  soffictenl  fenoe  er  nooiid  to  prevBnt        ^  ^Op. 
or  kinder  cattle,  depicturing  in  tin  vaid  ciaac,  from  mtering 
into  and  upon  Uie  «»aid  part  of  the  isaid  <;Iose»  which  wm  «Med  by 
tbe  defend^ait  for  woi^ktng  end  iqnanrtng  the  said  qvairiee  of 
paving  stone  ^d  tile  Ibcnid  in  and  «pen  tbe  mdd  place  in  lAtdi, 
er  bretddng  and  eatoriog  the  said  slieda^  'or  to  Mporate  the  aamo 
ftom  the  re»idae  of  tbe  said  dtose  ;  and  ttnt  tbe  ptatfltiff  hemg 
'SO  |>ossessed  of  tbe  ctose,  a  little  iriiile  hsbrt  Ibe  'Said  dime 
when,  put  in  his  t^tUle  to  depasture  tbe  graf»  tbere ;  and  if  tbe 
said  cattle,  at  tbe  said  time  when,  were  in  and  upon  that  part 
-of  the  said  do^  which  just  before  the  said  time  when,  was  nsed 
•by  ibe  defendant  for  the  purpose  of  qaarrytng,  8lc.  breaking 
ind  itijoring  the  paving  stones  and  tiles  tbere,  and  breaking  and 
entering  tbe  sheds  there  erected,  tbe  same  was  occasioned  by      [  ^1  ] 
the  neglect  and  default  of  the  defendant,  in  not  properly  guard- 
ing, watching,  fencing,  and  protecting  the  said  stones,  tiles, 
and  sheds,  from  the  said  cattle,  so  lawfully  turned  into  the  said 
close,  for  the  purpose  and  on  the  occasion  aforesaid;  and  ^e 
imttle  were  in  the  said  close,  as  it  was  lawftii  for  them  to  be,  on 
the  purpose  aforesaid,  until  the  defendant  of  his  own  wrong 
seized  and  took  them,  &c.     The  defendant,  protesting  against 
tbe  sufficiency  of  the  plea,  replied,  that  neither  before  nor  Ht 
•the  flud  time  ^hen,  was  it  tbe  duty  of  him,  the  defendant,  n^ 
%ber  was  he  in  any  way  obliged,  to  raise  up  nny  fence  or  menn4, 
to  ppevetit  or  binder  any'  cattle  depasturing  in  the  said  close 
Arom  entering  into  and  upon  the  «aid  pairt  of  tbe  said  close, 
which  was  used  by  him  for  qnarrying,  &c.,  or  from  breaking  and 
entering  the  said  sheds,  or  to  separate  the  same  from  tbe  resi- 
dne  of  the  close.    The  plaintiff  demurred,  and  assigned  for 
eauses,  that  the  defendant  by  bis  replication  did  not  in  any  man- 
ner shew  that  he  was  not  in  default  by  not  watching  or  otherwise 
keeping  off  the  said  cattle  from  tbe  said  stones  or  quarries ;  and 
that  the  replication  did  not  deny  ihe  right  of  the  plaintiff  to  turn 
bis  cattle  into  the  said  close  in  which,  nor  his  possession  of  tbe 
dose,  nor  shew  any  obligation  on  the  plaintiff  to  fence  out,  or 
watch  the  said  cattle,  from  tbe  said  parts  of  tbe  said  close  where 
•the  same  were  taken ;  and  that  the  replication  was,  in  this  and 
other  respects,  no  answer  to  tbe  plea,  nor  could  any  issue  be 
taken  on  it ;  and  that  the  replication  shewed  no  ground  for  sup- 
porting the  distress,  and  seemed  to  draw  into  issue  before  a 
jury  matter  of  law  only,  and  no  proper  issue  could  be  taken  on 
it.    Tbe  questions  intended  to  be  raised  on  these  pleadings 

were. 
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isog,       were,  1.  Whether  the  interest  conveyed  by  the  grant  to  the 
Emmets  was  of  such  a  nature  that  it  could  pass  by  assig^nment  to 
iLtL         ^®  defendant;  and  2.  Whether,  in  consequence  of  the  grant 
V.         of  licence  to  work  the  stone  quarries,  *  the  owner  of  the  land  was 
Evans,     answerable  for  damages  done  by  his  cattle,  put  into  other  parts 
L  ^^  i    of  the  close,  and  straying  for  want  of  fences  into  that  part  oc- 
cupied by  the  grantee's  works.    8.  Supposing  the  owner  of  the 
land  to  be  answerable  for  such  damage,  whether  the  grantee 
was  justified  in  distraining,  or  whether,  inasmuch  as  there  was 
no  demise  to  him,  or  exclusive  possession  of  the  soil  in  him,  he 
should  not  rather  have  brought  an  action.    4.  Whether  the 
replication  was  sufiSoient,  in  denying  merely  the  obligation  on 
the  grantee  to  fence,  and  not  his  obligation  to  watch  and  pro* 
tect  the  quarries  and  works. 

The  Court  relieved  Best  Seijt.  who  would  have  argued  in 
support  of  the  demurrer,  and  called  upon  Lens  Serjt.  to  sup- 
port the  replication,  desiring  him  to  consider  whether,  suppos- 
ing this  grant  amounted  to  a  demise,  it  would  hinder  the 
possessor  of  a  close  from  depasturing  it  in  common  with  the 
plaintiff. 

Lens  admitted,  that  if  this  grant  conveyed  nothing  more  than 
a  licence  to  do  some  act  in  the  close  of  another,  he  could  not  sus- 
tain the  case.  But  the  grantor,  in  giving  the  sole  and  exclusive 
privilege  of  taking  the  stone,  had  granted  so  much,  that  he  could 
not  himself  enter  on  the  grantee ;  and  though  he  might  turn  his 
cattle  into  the  other  part  of  the  field,  which  was  not  quarried, 
he  must  take  care  lo  confine  them  to  that  part.  Neither  one  of 
two  neighbours  is  bound  to  fence  against  the  other,  except  by 
prescription.  Therefore  when  the  plaintiff  alleges  that  his  cattle 
entered  on  the  defendant  for  the  want  of  fences,  it  is  sufficient 
for  the  defendant  to  say  that  he  is  not  bound  to  maintain  a  fence: 
it  is  only  required  of  him  to  shew  that  he  has  a  right  to  distrain, 
which  he  does,  by  stating  that  he  is  under  no  obligation  to 
[  S33  ]  fence;  and  that  the  cattle  have  trespassed  on  the  quarry  which 
he  is  working.  \_Heath  J.  observed  that  the  avowry  stated  a 
licence  only,  so  that  upon  the  pleadings  no  question  could  arise 
respecting  the  effect  of  a  lease.]  In  a  demise  of  pasturage 
there  is  no  absolute  demise  of  the  soil.  In  Burt  v.  Moore, 
5  T.  JR.  329.  it  was  held  that  a  person  who  had  a  demise  of  the 
milk  of  certain  cows  to  be  fed  on  certain  land,  with  a  covenant 
that  no  other  cattle  sliuuld  be  fed  there,  might  maintain  trespass 
^  against  the  possessor  of  other  cattle  which  came  into  those 

fields ; 
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fields ;  and  if  he  could  maintain  trespass^  no  donbt  he  could 
also  distrain  them.    That  was  argued  to  be  merely  a  licence, 
and  a  personal  covenant  about  milk,  but  it  was  held  otherwise. 
So  in  Wilson  v.  Macreth,  3  Burr.  1824.  which  was  an  action  for 
cutting  turfp  it  was  held  that  trespass  lies  wherever  there  is  an 
exclusive  right.    In  the  present  instance  there  is  an  exclusive 
right.    2  Ro.  Ab.  549.   Trespau  H.     He  that  hath  only  the 
herbage  of  a  forest,  or  close,  may  have  trespass  quare  clausum 
/regit t  as  well  as  if  he  had  the  land.     So  if  one  seised  in  fee 
demise  the  pasture  of  a  close  for  years,  the  grantee  shall  have 
trespass  quare  clausum /regit ^  for  the  close  itself  is  thereby  de- 
mised to  be  pastured,  and  notifnerely  the  pasture  to  be  taken  by 
the  mouth  of  his  cattle.     Ibid,  pL  2.    With  respect  to  the  obli- 
gation which  lay  on  the  defendant  to  fence,  it  is  held  in  the  case 
of  Webb  v.  Paternoster,  2  Roi  Rep.  148  and  152.,  that  one  who 
had  licence  for  a  limited  term  to  put  his  hay  on  the  land  of  ano- 
ther, could  not  maintain  trespass  against  the  lessee  of  the  soil, 
whose  cattle  had  eaten  his  hay  after  the  term  was  expired  ;  but 
besides  that  ^objection  derived  from  the  determination  of  the 
licence,  which  in  the  present  case  is  still  in  force,  there  is  a 
substantial  difference  in  the  nature  of  the  grant ;  for  in  this  case 
the  grant  abridges  the  grantor's  future  power  of  turning  his  cat- 
tle over  his  own  field.     The  necessity  of  maintaining  a  fence,  or 
keeping  a  guard  to  watch  the  cattle,  is  not  incumbent  on  the 
plaintiff.     It  is  similar  to  the  case  of  two  persons  having  adjoin- 
ing fields,  aird  no  hedge  between  them,  where  neither  is  bound 
to  repair  the  fence,  but  each  must  take  care  that  his  own  beasts 
do  not  trespass  on  his  neighbour.     2  Ro.  Ab.  565.  pL  7.     If 
my  land  be  open  to  the  highway,  and  the  beasts  of  a  stranger  - 
enter  upon  the  land,  it  is  not  justifiable.     Otherwise,  if  cattle 
in  passage  on  the  highway  eat  herbs  or  com,  raptim  et  spar^m, 
against  the  will  of  the  owner  :  it  will  excuse  the  trespass.     Co, 
Dig.  Trespass  D.    Co.  Dig.  Droit,  M.  2.     If  the  owner  of  200 
acres  in  a  common  moor  enfeoffs  B.  of  50  acres,   B.  ought  to 
inclose  at  his  peril.     And  Dyer,  372  b.  is  cited,  where  the  case 
is,  that  "  a  man  seised  of  200  acres  of  common  moor,  enfeoffed 
another  of  50  acres  of  this  moor  towards  the  north.    The  feoffee 
puts  his  beasts  into  the  50  acres,   and  pro  de/ectu  clausurte,  the 
beasts  stray  into  the  residue  of  the  moor,  and  are  there  dis- 
trained, damage  feasant ;  and  it  seems  a  good  distress ;  for  the 
purchaser  is  hoiden  by  law  to  enclose  or  guard  his  beasts  within 
the  50  acres,  and  so  it  seems  ought  the  lord  of  the  residue  to  do 
as  to  liis  bt^'sts  ;  and  so  was  it  adjudged  in  this  term.     In  like 

manner. 


1809. 
CnuRcn- 

ILL 

V, 

EvAVS. 
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IB09.       mnnncr,  undoubtedly,  the  landlord  or  his  tenant  in  the  present 
case  is  entitled  to  use  his  pasture  of  the  residue  of  his  close, 
ILL         ^^^  ^^  ^^  ^'^^  bound  to  prevent  his  cattle  from  entering  on  the 
V.  other  part ;  and  to  draw  the  plaintiffs  attention  to  this  point, 

Evans,  ^y^  defendant  shews  an  exclusive  demise  of  the  quarry,  in  con- 
sequence of  which  the  plaintiff  cannot  lawfully  permit  his  cattle 
to  wander  over  the  said  place  in  which,  without  taking  care 
that  they  do  no  damage.  This  is  not  the  case  of  a  joint  or  com- 
mon occupation,  in  which,  undoubtedly,  trespass  would  not  lie, 
but  it  is  an  exclusive  possession.  In  Wihon  v.  Mackreth,  it  was 
said  that  the  circumstance  of  other  persons  having  common  of 
pasture  over  the  turbary  ground  was  immaterial.  The  replica- 
tioUy  therefore,  has  sufficiently  denied  the  material  part  of  the 
[  «535  ]  plea,  which  infers  an  obligation  on  the  defendant  to  maintain  a 
defence.  As  to  the  validity  of  the  assignment,  he  admitted, 
that  if  the  grant  did  not  amount  to  a  lease,  but  conveyed  merely 
a  licence,  it  was  not  an  assignable  interest. 

Best  in  reply  was  stopped  by  the  Court. 

Mansfield  C.  J.  The  cases  cited  do  not  cofaie  up  to  the 
present  question.  Upon  the  feoffment  of  50  acres,  each  party 
had  an  equal  exclusive  right  in  his  own  land.  Here  the  de- 
fendant has  the  exclusive  right  of  digging  stone,  but  the  plaintiff 
has  every  other  right  in  the  soil,  and  he  does  not  by  any  act  of 
his  injure  the  defendant's  right :  but  the  defendant  having  a 
partial  and  limited  right  here  to  take  the  stones,  and  the  plain- 
tiff possessing  all  other  rights,  in  the  fair  exercise  of  the  right 
of  pasturage,  which  is  one  of  them,  this  damage  accidentally 
happens. 

Chambrb  J.  In  the  case  of  Wilson  v.  Mackrelh,  the  plain- 
tiff had  not  a  mere  right  of  turbary,  but  the  exclusive  possession 
of  a  portion  of  the  turbary  land,  marked  out  by  metes  and 
bounds.  But  this  quarry  may  progressively  extend  over  every 
part  of  the  close.  There  would  be  no  end  of  fencing  in  this 
case ;  for  as  soon  as  the  plaintiff  had  fenced,  the  defendant 
would  dig  stone  under  the  fence  and  destroy  it.  He  cannot 
possibly  have  any  thing  more  than  a  concurrent  possession  of 
the  land.     And  he  cannot  distrain  a  tenant  in  common. 

Lawrence  J.    The  argument  supposes  that  no  advantage 

could  arise  to  any  person  upon  that  spot,  except  from  the  stone; 

but  the  plaintiff  has  not  by  his  pleadings  disaffirmed  that  other 

advantages  might  arise  on  that  spot,  besides  the  getting  those 

[  536  ]     stones,   as   herbage    for  the  cattle.      Perhaps    the  defendant 

might 
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"might  have  brought  an  action  for  the  mischief  the  cattle  had        Ift<9. 

done,  or  might  have  driven  them  off ;  bat  here  he  has  distrained     Cruacn- 

ihera.  ILL 

Judgment  for  the  pkuntiiT.  v*, 

Evans. 


HiNDLE  V.  ShACKLETON;  Mayf. 

T>E£L  Seijt.    had  obtained  a  rule  nUi  that  Mr.  Crossfey  If  •  client  in 

might  pay  to  Shaw,  the  plaintilTs  attorney  in  this  cause,  cauM^adnmces 
the  costs  attendinc:  the  taxation  of  his  bill  of  costs,  less  than  "^^^S  <<>  his 

■       •        «  /«•  ■        I  «  rui  .     •ttoraey  for 

one  sixth  part  having  beep  taken  olT  by  the  protlionotary.  This  specific  dis- 
rule  being  prematurely  made  absolute.  Best  Seijt.  obtained  a  JSJeamle  UwU 
rule  nisi  to  discharge  it,  suggesting  that  more  than  one  sixth  disbursements 
part  had  been  taken  off ;  and  whether  that  were  so,  depended  ™m  bS*iJ|d!Su" 
upon  the  construction  which  the  Court  should  put  upon  the  sta-  «l  iBtlwbiliof 
tute  2  Geo.  2.  c.  23.  s.  23.  in  its  application  to  the  following     Therefore, 
circumstances.     Crossley,  who  was  the  real  plaintiff,  attended  JjJjJJjJj"^®" 
at  the  York  assizes  at  the  trial  of  the  cause,  and  afler  the  briefs  was  deducted 
were  delivered  to  his  counsel,  paid  Shaw,  his  attorney,  a  sum  of  ^[ii^fJiJ^ 
05/.  10^.  to  be  disbursed  in  fees  to  them.     Shaw  charged  these  "nomtoftiK 

bill  delivered 

fees  in  his  bill  of  costs,  which,  including  them,  amounted  to  Bidoding  those 
276/.,  and  exclusive  of  them,  would  have  amounted  to210/.l(k.  *»*w»««»«»t«f 

the  Comt  or- 

only.    The  prolhonotary  struck  off  from  the  bill  33/.  135.  lOcL,  deredthe 
which  was  less  than  a  sixth  part  of  the  former  sum,  and  more  ^ecosuSf^he 
than  a  sixth  part  of  the  latter.  taxaUon, 

Pell  Serjt.  iu  shewing  cause  against  this  second  rale,  con« 
tended  that  the  act  of  2  G.  2.  c.  23.  s.  23.  must  be  so  under- 
stood, that  the  client  has  a  right  to  demand  from  his  attorney  a 
bill  of  all  the  items  that  occur  in  the  course  of  a  cause  :  and  if 
the  attorney  had  omitted  these  charges,  he  would  not  have  duly  [  537  ] 
complied  with  the  order  for  taxation  :  if  the  client  has  not  a  right 
to  require  this,  those  items,  although  charged,  cannot  be  the 
subject  of  taxation  ;  and,  consequently,  if  those  sums  have  been 
improperly  included  in  the  bill,  the  prothonotary  must  review  his 
taxation,  and  tax  the  bill  without  them.  But  the  sound  con- 
struction is,  to  consider  the  whole  bill  together ;  and  in  that 
view  of  it,  less  than  one  sixth  has  been  taken  off;  and  if  that  is 
so  held,  the  Court  will  consider  tins  statute  as  a  good  guide  to 

them 
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Shackle- 
ton. 


them  in  the  exeroise  of  their  discretion,  and  they  will  not  give 
the  plaintiff  the  costs  of  the  taxation.  IIur,st  v.  Dixon,  Barnes, 
118.     Barker  v.  The  Bishop  of  London,  ibid,  147. 

Best,  contrct,  urged  that  Shaw  onght  nottohav^  included 
these  fees  in  his  bill.  If  this  sum  of  65/.  10s.  had  been  a  sam 
paid  to  the  attorney  generally  on  account,  it  might  have  been 
proper  to  charj^e  those  fees,  but  the  client  paid  him  this  sum 
with  a  specific  appropriation  to  a  particular  purpose.  At  least 
the  Court,  in  the  exercise  of  its  discretion,  will  not  give  the 
attorney  his  costs  of  the  taxation  in  such  a  case. 

The  Court  observed,  that  in  causes  of  magnitude  it  must  fre> 
quently  happen,  that  the  client  makes  advances  to  the  attorney 
in  the  course  of  the  cause :  yet  it  was  never  the  practice  to  strike 
out  those  items  from  the  bill. 

The  Rule  was  discharged. 


I  S88  3 


May  S. 


Wain  WRIGHT,  Demandant.     Seagrave,  Tenant. 

Smith,  Vouchee. 


^'notiHi^uf-     /^OCKELL  Serji.  moved  to  amend  a  recovery,  by  inserting 

feredofpre-  therein,    instead  of  the  words"  Ruffbrth  in  the  city  of 

!^cJSn*ti«1n   York;' the  words  "  Ruforth,  alias  Rufo,iu  the  county  of  ybr*, 

thcaUcrnatifc.  and  in  the  county  of  the  city  of  York,  or  one  of  them;"  such 

being  the  description  of  the  premises  in  the  deed  to  lead  the 

uses,  and  it  being  doubtful  in  which  of  the  two  counties  a  part 

of  the  premises  was  situated. 

The  Court  held  that  it  could  not  be  permitted  to  put  the 
counties  in  the  alternative,  for  that  a  recovery  was  originally  a 
possessory  actioti,  and  local.  If  part  of  the  premises  was  situ- 
ate in  each  county,  or  if  the  parties  did  not  know  in  which 
county  they  lay,  the  only  expedient  was  to  have  two  recoveries. 
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I809. 


Baker  v.  Hall.  ^^^^^ 

f^OCKELL  Scrji,  had  obtained  a  rale  nisi  to   set  aside  the  where  time  to 

interlocutory  jadgraent  which  had  been  signed  ill  this  case  ^^^^^j^** 

or  want  of  a  pica.     The  defendant  had  regularly  appeared  and  Judged  oriWr, 

wice  obtained,  under  a  judge's  order,  further  time  to  plead,  nmy  »giijudg- 

rhat  lime  expired  on  the  9th  of  Marc//,  and  on  the  15th,  tlie  weuiwiUiout 

'  demanduig  a 

ilaintifT,  withont  having  made  any  previous  demand  of  a  plea,  pica, 
jgped  judgment. 

Shepherd  Serjt.,  in  shewing  cause  against  the  rule,  relied  on 
he  authority  of  Pearson  V.  Reynolds,  4  East^  571.  and  liurkett     [  53^  J 
'.  Latham,  ibid,    where  the  practice  was  established  in  the 
Ung's  Bench,  that  after  an  order  for  time  to  plead,  the  de- 
Dand  of  a  plea  is  no  longer  necessary. 

Cockell,  contra.  A  positive  rule  of  the  Court  makes  the  de- 
Qand  of  a  plea  necessary  in  the  case  where  no  judge  s  order  has 
leen  obtained  :  it  must  therefore  be  inferred  that  the  sameprac- 
ice  prevails  in  all  other  cases,  thoi^h  the  rule  does  not  in  terms 
ipply  to  them. 

The  Court,  upon  a  reference  to  the  officer,  observed,  that  it 
lever  had  been  decided  that  a  demand  of  a  plea  was  necessary 
Q  such  a  case  as  this  :  in  the  Court  of  King's  Bench  it  was  held 
mnecessary,  and  since  it  was  highly  desirable  to  reader  the 
iractice  of  the  two  Courts  as  nearly  uniform  as  possible,  it 
hould  in  future  be  considered  as  a  settled  rule,  that  where 
here  is  an  order  for  further  time  to  plead,  no  demand  of  a  plea 
B  necessary.  This  too  was  much  the  more  reasonable  way  ;  for 
ince  the  defendant  prescribes  to  himself  by  his  order  the  time 
Fithin  which  he  shall  plead,  no  demand  can  be  necessary  to  ac- 
[uaint  him  with  the  time :  the  rule  was  accordingly  about  to  bo 
lischarged:  but 

Cot'Ae// produced  an  affidavit  of  merits,  and  took  on  himself 
he  payment  of  costs,  upon  which  the  Court  made  the  rule 

Absolute. 


Vol.  I.  Ee 
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May  %. 


Webb  v.  Geddes. 


If  adedaraiion  T^HE  declaration  in  this  case  was  in  debt :  the  first  count  v.as 

fuiy  one^count  npon  a  bill  of  exchange  for  995/.  9s.  which  the  defendant 

®"  **J>"*™^J»  had  accepted,  by  way  of  paying  for  goods  of  the  same  amount 

would  not  lio  which  he  had  purchased  of  the  plaintiff:  there  were  also  coanU 

**^**r  ^ihe"^  for  goods  sold  and  delivered,  money  lent,  money  paid,  money 

Stat  5/ac.i.  had  and  received,  and  upon  an  account  stated.     The  plaintiff 

ror  is  iwt 'ne-'*  having  signed  judgment  for  want  of  a  plea,  had  proceeded  to 

c^«"J-  take  out  execution,  notwithstanding  the  allowance  of  a  writ  of 

not  lie  on  a  error,  the  defendant  not  having  put  in  any  bail  in  error, 

bill  of  ex-  jj^g^  Sent,  on  a  former  day  obtained  a  rule  nisi  for  setting 

change  against  •'  ^  -^  ^  ,  ,  o 

the  acceptor,     aside  the  execution,  and  returning  the  money  levied  :  in  mov- 

bail inerror  is  ^°S  ^^^  ^^'®  ''"'®'  ^®  insisted  that  bail  was  not  necessary  in  this 

not  necessary  instance  under  the  st.  3  Jac.  1.  c.  8.,  because  the  word  contract 

'  nientiVdebt  ^^  ^^^^  statute  has  always  been  confined  to  an  express  contract, 

against  the  ac.  gQ^h  an  One  on  which  debt  could  have  b«ien  brought  at  the  time 

ceptorofabiU.  ^  °. 

Nor  upon  a    of  passing  that  act.     In  2  East,  369,  TVyer  v.  Bridgeman,  Lord 
g^TwldlLid  ^Uenhorough  C.  J.  threw  out,  that  if  there  are  counts  on  which 
<ieiivered,         the  defendant  is  not  entitled  to  bail  in  error,  the  adding  one  county 
paid,*' ""*"^^    on  which,  if  it  stood  alone,  he  would  be  entitled  to  bail,  will  not 
Money  lent,   entitle  him  to  it  on  the  whole  declaration  ;  and  for  this  there  is  a 
and  received,     good  reasou ;  for  in  debt  the  judgment  is  for  the  amount  of  the 
count  sratcd**^"  s®^^"*^'  sums  laid  in  all  the  counts,  and  the  bail  recognizance  ii 
Uiken  in  double  the  amount  of  the  judgment ;  although  by  a  re- 
laxation introduced  into   the   practice  of  the  court,  it  is  suffi- 
cient if  the   bail  justify  in  double  the  sum  really  due.     Alex- 
ander V.  Biss,  7  Term  Rep.  449.  it  was   decided,  that  bail  in 
r  KA\  "I     error  is  not  required  upon  an  account  stated  Jblctt  v.  jE//m,  1 
Bos.  4  Pull.  249.  it  was  held  that  no  bail  in   error  is  required 
in  a  judgment  in  debt,  unless   it  appears  that  the  action  was 
brought  ou  a  specific  contract.     It  has  never   been  dotermined 
that  debt  lies  against  the  acceptor  of  a  bill  of  exchange. 

JaCns^nA  Marshall  Serjts.  now  shewed  cause  against  this 
rule.  They  contended  that  the  bill  of  exchange  was  a  contract 
within  the  meaning  of  the  statute:  asto  the  count  for  goods 
sold  and  delivered,  though  it  might  under  some  circumstances 
be  an  action  for  an  uncertain  demand,  it  was  not  so  in  the  pre- 
sent 
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sent  case,  since  it  appeared  by  the  defendant's  aflidavit,  tliat        180*}. 
the  value  of  the  goods  had  been  assertained  between  the  parlies,       TT      ~ 
and  a  bill  given  for  the  liquidated  amount.     It  was  not  cssen-  i, 

tial  that  the  contract  should  be  in  writing  ;    but  if  it  were,  the      Gedduj. 
bill  of  exchange  was  a  sufficient  contract  in  writing. 

Best,  in  support  of  the  rule,  relied  on  the  authorities  before 
cited,  and  observed  that  in  the   case  of  Tn/cr  v.  Bridgcman, 
where  one  of  the  counts  was  on  a  promissory  note,  and  the  only 
other  two  counts  were  on  a  quantitm  vnlehant,  and   on  an  ac- 
count stated,  the  Court  of  King's  Bench   held  that  there   was 
no  one  count  in   the  decla.:;tion,  upon   >^hich,  if  it  had  stood 
singly,  bail  in  error  would  have  been  required.     For  at  the  time 
of  passing  the  statu le  of  3  Jac,  1.   debt  coidd  not  have  been 
brought  on  a  promissory  note  ;  and  it  was  decided  in  Yeh\  227. 
Girling  v.  Baker,  that  though  an  account  stated  reduces  unli- 
quidated demands  to  a  certainty,  it  does  not  follow  that  the 
debt  was  upon  a  contract  at  first.     So,  an  award  is  not  witln'n 
flie  statute,  because  it  may  be,  that  there  was  not  any  contract 
at  first,  tliough  the  arbitrator  reduces  the  several  demands  to  a 
specific  sum,  1  Sho,  14.     So,  Pitt  v.  Coney,  1  Sir.  476.  it  was 
held  that  a  bottomry  bond,  by  the  contingency  having  happened,      [  542  ] 
became  a  bond  for  the  payment  of  money  only.     In  Bidleston  v. 
Whytel,  3  Burr.  1548,  an  action  on  a  judgment  was  held  to  be 
a  peculiar  species  of  action  not  enumerated  in  the  statute. 

Mansfield  C.  J.  The  cases  have  decided,  (for  what  rea- 
son I  cannot  perceive),  that  the  count  for  goods  sold  and  deli- 
vered is  not  an  action  upon  a  contract,  and  we  must  abide  by 
the  decision;  we  can  only  look  at  the  record,  we  cannot  ex - 
ctmine  whether  the  evidence  to  support  the  count  is  the  evidence 
of  an  express,  or  of  an  implied  contract.  Besides,  if  that  were 
a  count  upon  a  contract,  yet  it  has  been  determined  that  where 
there  is  a  general  judgment,  and  one  of  the  counts  is  not  upon 
such  a  contract  on  which  debt  would  lie  at  the  time  of  passing 
this  statute,  bail  in  error  cannot  be  required  upon  the  single 
:;ount. 

Lawrence  J.  What  count  is  there  in  this  declaration  upon 
which,  properly  speaking,  debt  will  lie  ?  In  Ilardr,  485.  Lord 
flale  C.  B.  determined  ttiat  tlebt  would  not  lie  against  the 
icceptor  of  a  bill  of  exchange,  and  Lord  Eldon  in  this 
jourt  recognized  the  same  doctrine  ;  and  it  was  determined 
n  Tryer  v.  Bridgeman,  that  if  there  be  one  count  for  which 
lail  in  error  is  unuecesbary,  it  is  not  necessary  for  any. 

£e2  Chamb^eJ. 
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Chambre  J.     I  am  very  sorry  we  are  Ixnind  to  conform  lo 
such  a  rule,  but  the  cases  are  ail  so. 

Rule  absolute. 


5=3 


Mty  6. 

Tliejuatifica- 
tMm  of  a  libel 
mutit  state 
issuable  facts, 
nut  general 
charges  of  mis- 
coaduct 
A  libel 
cliarged  an  at- 
torney with 
general  mis- 
conduct, vis. 
groat  negli- 
gence, faisc- 
bood,  prevari- 
cation, and  ex* 
oesacve  bills  of 
costs,  in  the 
business  he  had 
conducted  for 
til*  defendant. 
A  plea  in  justi- 
fication, re- 
peating the 
sane  general 
charges,  with- 
out specifying 
tlie  particular 
acts  uf  luivcon- 
iiuct,  u|K)n  de- 
murrer wns 
iiei<i  insuffi- 
cicat. 
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Holmes,  Gent.,  one,  &c.  v:  Catesby* 

T^HE  plaintiff,  who  was  an  attorney  of  this  court,  declared 
upon  a  libel  published  by  the  defendant,  concerning  the 
plaintilT  in  his  business  and  profession,  and  of  and  concerning 
certain  businesses  in  which  he  had  been  retained  and  employed 
by  the  defendant,  and  of  and  concerning  the  bills  of  costs  and 
charges  which  he  had  delivered  to  the  defendant,  in  the  form  of 
a  letter  directed  to  one  Mr.  Thomas  Monkhouse,  which  was  as 
follows:  "  At  the  time  of  your  recommending  Mr.  Holmes  to 
me  as  an  attorney,  I  am  persuaded  you  acted  from  the  purest 
motives,  and  with  a  view  of  mutual  advantage  to  both  parties  : 
from  your  opinion,  and  wish  to  serve  Mr.  Holmes,  I  was  in- 
duced to  employ  him,  and  for  some  time  was  satisfied  with  his 
conduct.  A  case  of  gross  negligence,  falsehood,  and  prevarica- 
tion, compelled  me  to  withdraw  from  him  my  confidence,  and 
to  transfer  it  to  a  gentleman  of  honour  and  respectability :  in 
consequence  of  this^  a  most  enormous  bill  of  cost^  has  been 
brought  against  me  ;  this,  by  legal  advice,  has  been  taxed,  and 
reduced  nearly  one  third,  and  paid;  not  yet  satisfied,  he  now 
produces  another  bill  against  me,  the  items  of  which  are  so  ex- 
traordinary, that  at  this  moment  I  shudder  at  the  bare  recol- 
lection of  liaving  employed  a  man  so  truly  base  and  contemptible. 
I  have  stated  these  facts  for  vour  consideration,  and  the  several 
vouchers  are  in  my  possession  ;  and  I  do  presume  the  inspec- 
tion of  them  is  not  unworthy  your  notice."  The  defendaot 
pleaded  in  justification,  as  to  such  part  of  the  letter  concerning 
the  plaintiff's  character  and  conduct  as  relates  to  the  recom- 
mendation of  tlie  plaintiff  to  the  defendant  by  the  said  Thomas 
MoTtlxlwiise,  and  the  consequent  enii)loynient  of  the  plaintiff  by 
the  d^»fendant,  and  tlie  conduct  of  the  plaintiff  in  the  execution 
of  the  said  employ,  and  the  transferring  of  such  employment 
from  the  plaititiff  to  a  gentleman  of  honour  and  res|>ectability, 
and  the  subsequent  delivery  of  enormous  bills  of  costs  by  the 
plaintiff  to  the  defendant,  and  the  taxation  thereof  and  redut- 

li(»n 
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tion  therefrom,  and  payment  thereof,  ami  tlie  delivery  of  a  far- 
ther bill  of  costs,  and  the  impression  which  such  conduct  leilt 
upon  themind  of  the  plaintiiT,  and  the  opinion  of  the  necessity 
which  then  existed  of  informing  the  said  Thomas  Monkhouse  in 
a  friendly  manner  df  the  condact  of  the  man  the  said  Thomas 
Monkhouse  had  recommended  ;  that  before  tliesaid  time,  &c.  he 
the  said  Thomas  Monkhouse^  had  recommended  theplaintifF  to  the 
defendant  as  a  fit  person  to  be  employed  by  the  defendant  as.  an 
attorney  and  solicitor,  and  that  at  the  time  he,  the  said  Thomas 
Monkhouse,  recommended  the  plaintiff  to  him,  the  defendant,  as 
an  attorney,  be  the  defendant  is  persuaded  that  the  said  Thomas 
Monkhouse,  acted  from  the  purest  motives,  and  with  a  view  of 
mntuai  advantage  to  both  parties  ;  and  that  from  the  said 
Thomas  Monkhouse  s  opinipn  and  wish  to  serve  the  plaintiff,  he 
the  said  defendant  was  induced  to  employ  the  plaintiff,  and  for 
somelimc  was  satisfied  with  his  conduct,  and  that,  before  the 
composing  and  writing,  &c.  the  said  letter,  a  case  of  gross 
negligence,  falsehood,  and  prevarication,  compelled  him  the 
defendant  to  withdraw  from  the  plaintiff  his  confidence,  and  to 
transfer  it  to  a  gentleman  of  honour  and  respectability,  that  is 
to  say,  to  one  Mr.  James  Piatt ;  and  that  in  consequence  of 
this  a  most  enormous  bill  of  costs  was,  before  the  composing, 
writing,  andx publishing  the  said  letter,  brought  against  him  the 
defendant,  which  by  legal  advice  was,  before  the  time  last 
aforesaid,  taxed,  and  reduced  nearly  one  third,  and  paid.  And 
the  defendant  further  averred,  that  the  plaintiff,  not  then  satis- 
fied, before  the  time  of  the  writing,.  &c.  the  said  letter^  pro- 
duced another  bill  against  him  the  defendant,  the  items  of 
which  were,  at  the  time  of  writing,  composing,  and  publishing  [  545  ] 
the  said  letter,  so  extraordinary,  that  at  the  moment  of  writing 
and  publishing  the  said  letter,  he,  the  defendant,  shuddered  at 
the  bare  recollection  of  having  employed  a  man  so  truly  base  ' 
and  contemptible,  as  in  his,  the  defendant's,  opinion,  the  plaintiff 
most  have  been  ;  and  the  defendant  averred  that  he  stated  the  fact 
for  the  said  Thomas  Monkhouse^s  consideration,  and  that  the 
several  vouchers  were  in  his,  the  defradant's,  possession,  and 
that  he  did  presume  the  inspection  of  them  was  not  unworthy 
of  his  the  said  Thomas  Monkhouse*s  notice ;  for  which  reasons 
he  the  defendant,  at  the  said  times  when,  &c.  did  write,  com- 
pose, and  publish  of  and  concerning  the  plaintiff,  and  his  con- 
duct as  such  attorney  and  solicitor  in  his  aforesaid  employment, 
the  said   letter,  as  it  was  lawful  for  him  to  do  (or  the  reasons 

aforesaid. 


I'. 
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I8O9.  aforesaid.  To  lliis  the  plaintiff  demurred,  and  alleged  for 
cause,  that  the  defendant  had  not  set  forth  or  shewn  in  and  by 
his   plea,    specifically,  particularly,  and  circumstantially,  what 

Catksiiy.  <Jase  or  cases,  or  how,  or  in  what  manner,  or  under  what  cir- 
cumstances, the  said  case  or  cases  of  gross  negligence,  false- 
hood, and  prevarication,  in  the  plea  mentioned,  and  which 
compcII(*d  him,  the  defendant,  to  withdraw  from  the  plaintifl* 
his  confidence,  and  transfer  it  to  the  said  James  P/att^  arose,  or 
was,  or  were  occasioned,  as  he  ought  to  have  done ;  or  what 
facts,  circumstance  or  circumstances,  constituted  or  was,  or 
were,  the  cause  or  causes  of  tlie  said  case  or  cases  of  gross 
negligence,  falsehood,  and  prevarication :  and  for  that  the 
defendant  had  not  particularly  or  specifically  sliewn  or  disclosed 
in  and  by  his  plea  any  cause  or  causes  why  or  wherefore  he  the 
defendant  shuddered  at  the  bare  recollection  of  having  employed 
a  man  so  truly  base  and  contemptible,  as  in  his  tlie  defendant's 
opinion  the  plaintiff  must  have  been :  and  /also  for  that  the 
defendant  had  set  forth  the  charges  against  the  plaintiff  in  so 
indefinite  and  uncertain  a  manner  that  the  plaintiff  could  not 

[  0-lG  ]  know  what  particular  facts  the  defendant  would  attempt  to  esta- 
blish by  evidence  under  them,  or  either  of  them,  on  the  trial 
of  this  cause,  in  order  to  support  the  aforesaid  charges  and 
libellous  matters  and  things  against  the  plaintiff ;  &nd  therefore 
that  he  the  plaintiff  cannot  be  prepared  to  disprove  and  answer 
the  same  as  he  ought  to  be,  and  otherwise  would  have  been. 
The  defendant  joined  in  demurrer. 

Shepherd  Serjt.  in  support  of  the  demurrer.  This  plea  is  bad : 
for  it  is  not  sufficient  generally  to  re[)eat  the  libel :  it  is  neces- 
sary to  state  in  justification  some  facts,  which,  if  true,  would 
warrant  the  words  complained  of,  and  on  which  the  plahiUff, 
who  in  some  sort  becomes  a  defendant  in  these  cases,  may  take 
an  issue,  and  may  come  to  trial,  knowing  what  is  the  specific 
charge  against  his  character,  and  prepared  to  answer  it.  This 
doctrine  is  laid  down  in  1  T.  R,  748.  Johnson  v.  Stuart,  and  also 
in  the  case  of  Newman  v.  Bailey,  there  cited ;  in  the  former  of 
these  cases  it  was  held  that  a  plea  averring  ''  that  the  plaintiif 
'*  had  been  illegally,  fraudulently,  and  dishonestly  concerned 
*'  and  connected  with,  and  was  one  of  a  gang  of  swindlers  and 
'*  common  informers,  and  had  also  been  guilty  of  deceiving  and 
'^  defrauding  divers  persons  with  whom  he  had  had  dealings  and 
*'  transactions,"  was  too  general ;  and  that  tlie  defendant  ought 
to  allege  some  special  circumstances,  together  with  the  time  and 

place. 
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place,  so^s  to  give  the  party  an  opportanity  to  meet  the  facts  on  I8O9. 
which  the  allegation  is  founded.  In  the  latter  case,  a  plea  **  that 
"  the  plaintiff  was  a  justice  of  the  peace,  and  had  convicted 
*'  divers  persons  respectively  in  divers  fines  and  sums  of  money, 
**  for  and  on  pretence  of  their  having  respectively  committed 
**  divers  respective  offences,  which  said  respective  fines  and 
'*  sums  of  money,  amounting  in  the  whole  to  50/.,  he  had  re- 
**  ceived  of  the  respective  delinqnents  so  by  him  convicted,  and 
had  not  paid  the  same  to  the  several  persons  to  whom  the 
same  ought  to  have  been  paid  by  virtue  of  the  respective  sla- 
^'  tutes,  but  had  kept  and  detained  the  same,*'  was  clearly  held 
bad  on  special  demurrer,  because  it  did  not  specify  any  one  fine 
or  penalty  which  had  been  improperly  detained.  It  is  very  pro- 
bable that  in  the  present  case  the  circumstances  to  which  the 
defendant  alludes  would  not  support  his  assertion :  if  he  had 
stated  them,  and  they  had  appeared  insuflicient,  the  plaintiff 
would  have  had  the  opportunity  to  demur:  but  here,  to  use 
the  language  of  Duller  J.,  if  this  plea  were  to  be  suffered,  it 
would  be  to  allow  any  person  to  libel  another  more  on  the  re* 
cords  of  the  Court  than  he  could  do  by  the  original  vehicle  of  the 
slander.  If  the  plaintiff  had  not  demurred  to  this  plea,  but 
had  replied,  de  injuria^  he  must  have  gone  to  trial  prepared  to 
jiistify  the  transactions  of  his  whole  Ufe,  since  tlie  plea  does 
not  point  out  to  him  any  one  of  them  as  the  particular  fact 
alluded  to. 

fVilliams  Serjt.  contrd.  This  case  is  very  distinguishable  from 
the  only  two  cases  which  have  been  cited.  Those  were  cases  of 
general  charges  of  malpractices.  In  the  present  case,  it  is  the 
plaintiff  only^  who  asserts  that  he  has  been  guilty  of  negligence, 
falsehood,  and  prevarication ;  for  the  defendant  only  says  that 
a  case  of  that  nature  induced  him  to  withdraw  his  confidence, 
without  saying  who  had  been  guilty  of  it.  The  Court  mus^ 
therefore,  conclude  that  the  plaintiff's  attention  was  sufficiently 
drawn  to  particular  passages  in  his  own  conduct,  to  which  he 
applies  the  libellous  words,  so  that  he  would  have  been  ander 
no  difficulty  to  know  what  facts  would  be  put  in  issue  on  the 
trial.  A  general  charge  certainly  gives  no  notice  what  facts 
would  be  put  in  issue,  but  this  charge  relates  only  to  one  private 
transaction  between  attorney  and  client,  occurring  within  a  short 
period  of  time ;  it  mast  therefore  be  familiar  to  the  knowledge  [  548  ] 
and  memory  of  both  parties  ;  nor  docs  the  plea,  as  was  urged, 
compel  the  plaintiff  to  review  the  transactions  of  his  whole  life. 

Mansfield 
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I8O9.  Mansfield  C.J.     It  is  probable  that  tlie  plaiolifT  may 

iloLHKS     ^^^^  what  transaction  is  alluded  to,  but  the  Court  cannot  be 

V.  sure  that  he  does,  and  possibly  he  may  not ;  and  in  that  case  he 

Gates  BY.    must  come  to  trial  prepared  with  all  the  clerks  that  have  been 

employed,  and  all  the  papers,  in  all  the  causes  in  which  he  has 

ever  been  engaged  for  the  defendant :  the  imputation  of  gross 

negfiigence  and  excessive  charges  is  clearly  actionable. 

Heath  J.  I  am  of  the  same  opinion.  It  is  said  Ihat  this 
plea  charges  something  specific.  But  I  agree  with  i^ii/Z^r  J., 
in  Johnson  v.  Siuart,  if  there  be  any  tiling  spcciGc  in  the  i^b- 
ject,  tliougli  it  consist  of  a  number  of  acts,  they  must  be  all  enu- 
jucrated:  tlie  defendant,  who  must  be  taken  to  know  them, 
must  disclose  them. 

The  Court  permitted  the  defendant  to  amend  on  payment  of 
costs. 


[  5«  ] 


May  6.  SiMMONDS  r.  SWAINK. 


If  an  award  fTifJis  was  an  action  of  assumpsit  brought  upon  an  award. 

two  things  to  The  declaration  stated,  that  the  defendant  and  the  plaintiff 

aJt<-mati%'e, '  ^  ^ore  Copartners   in  trade ;  and  that  certain  disputes  and  dif- 

miH  cither  of  ferences  having  arisen  between  them,  they  had  submitted  them- 

certain,  or  im-  sclvcs  to  the  award  of  the  arbitrator,  indifferently  elected  to 

possible,  it  is  arbitrate  and  determine  as  well  a  dissolution  of  the  said  copart- 

incurobent  ou  .  .  * 

iiie  party  to  nership,  and  a  remuneration  to  either  party,  and  the  cancelling 
otiicrTf  them.  ^^  *^®  indenture  of  copartnership,  as  of  and  concerning  all  mat- 
Ifanaivard  ters  in  difference  between  the  parties,  so  as  the  said  award 
mmlcy  shall  be  should  b^  made  in  writing  ready  to  be  delivered  to  the  said  par- 
paid,  or  be  »e-  tj^s  OU  or  before  the  29th  day  df  FebrMan/  then  instant.  It  then 
paid,  the  party  further  Stated,  that  the  arbitrator,  in  pursuance  of  the  submis- 
must  either  gj^^^    j^jy  m^de  his  award  in  writinff  of  and  concemins:  the 

pay  the  money,  '  •'  °  o 

or  gire  such      premises  so  to  him  referred,  and  thereby  did  (amongst  other 

security  as  is 

satisfactory  to 

the  person  entitled  to  receive  it. 

li  it  be  not  a  condition  of  ilic  submission,  that  the  award  shall  be  made  on  all  the  points  submitted, 
an  award  det4:rinining  some  of  tlic  points  only  is  good,  provided  that  the  omission  of  the  others  do  not 
destroy  the  equipois«  of  considerations. 

If  an  award  order  two  things  in  favour  of  one  party,  one  of  wliicli  is  uncertain,  or  for  other  reasons 
cannot  be  enforced,  he  may  waive  this,  and  sue  upon  the  breach  of  the  other. 

If  an  arbitrator  be  appointed  to  arbitrate  a  certain  measure  contemplated  between  two  par'.iesi,  ass 
dissolution  of  partnership,  he  is  not  necessarily  lK)und  to  direct  jIiAt  the  partnership  shall  be  dis- 
solved. 

things) 
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things)  award  that  the  defendant  shoald  pay  unto  the  plaintifT        IB09. 
500/.  and  that  tlie  same  should  l)e  paid,  or  secured  to  be  paid,  ^ 

onto  the  plaintiff,  (subject  to  the  deduction  of  155/.  ds.  11  i<2.  ^ 

thereinafter  mentioned,)  within  one  week  from  the  date  of  the  S^vaike. 
award  :  and  iUso  that  tlie  plaintiff  sliould  pay,  or  allow  unto  the 
defendant,  out  of  the  said  sum  of  500/.,  155/.  9s.  ll^d.  for  mo- 
nies drawn  out  of  the  trade  by  the  plaintiff.  It  then  averred  as 
a  breach,  that  tlie  defendant  did  not,  nor  would  within  one  week 
from  the  date  of  the  award,  or  at  any  other  time  whatsoever^ 
pay,  or  secure  to  be  paid,  unto  the  plaintiff  the  said  sum  of  [  550  ] 
S)O0L,  subject  to  such  deduction  as  aforesaid,  according  to  the 
tenor  and  eO'ect  of  the  award.  To  this  declaration  the  defendant 
demurred. 

Marshatl  Serjt,  in  support  of  the  demurrer,  objected,  1.  That 
one  of  tlie  matters  submitted  was,  to  arbitrate  a  dissolution  of 
partnership,  which  it  was  imperative  on  the  arbitrator  to  do ;  and 
that  it  did  not  appear  by^e  award,  as  stated  on  the  face  of  the  de- 
claration, that  he  had  so  done.  .  2.  That  the  award  was  void  for 
uncertainty,  inasmuch  as  it  did  not  positively  direct  whether  the 
money  should  be  paid,  or  only  secured  to  be  paid.  3.  That  it  wa^ 
not  final.   [Upon  the  first  point,  Heath  J«  remarked  that  the  sub- 
mission was  not  imperative  on  the  arbitratorto  award  a  dissolution 
<if  partnership.]   An  award  is  clearly  void  for  uncertainty,  which 
orders  that  the  party  shall  give  security,  as  a  bond,  Samon's 
aue,  5  Co.  77b.     It  is  equally  incompetent  in  this  case,  as  in 
that,  for  either  the  plaintiff  or  the  defendant  to  assess  the  penalty 
in  which  the  security  shall  be  given.    [Heath  J.  observed  thai 
the  case  cited  was  not  the  case  of  an  award  to  do  one  of  two 
things,  in  the  disjunctive,  as  this  was  J    The  distinction  there 
taken  is  important,  between  such  things  as  a  man  binds  himself 
to  do  by  his  own  covenant,  and  such  things  as   he  shall  be 
bound  to  do  by  the  award  of  another.     For  if  a  man  covenant 
with  B.  to  enter  into  a  bond  for  the  peaceable  enjoyment  of  cer- 
tain land,  the  penalty  in  the  bond  shall  be  the  value  of  the  land; 
but  the  Court  must  look  into  the  judgment  of  arbitrators,  and 
see  whether  it  attains  that  certainty  which  is  the  object  of  liti- 
gation.    Thynne  v.  Rigby,  Cro.  Jac.  314.     An  award  was,  tliat 
the  defendant  should  give  security  to  the  plaintiff  for  tlie  pay- 
ment of  16/.  at  two  days ;  and   it  was  agreed  by  all  the  Judges 
and  Barons,  upon  error  brought,  in  the  Exchequer-chamber, 
that  it  was  a  void  arbitrement  for  the  uncertainty,  inasmuch  as      [  551  ] 
it  did  not  shew  what  security  he  should  give,  whether  by  bond 

or 
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I809.        or  otherwise;  and  every  arbitrement  oa^ht  to  be  certain,  that 
^  the  party  may  know  what  he  ought  to  perform.     In  the  present 

^^  case  it  would  be  necessary  to  appoint  a  new  arbitrator,  to  de- 

Sn  AiNE.     termine  in  what  sum  the  security  shall  be  i^iven.     2  Bulst,  260. 
Duport  V.  Wildgonse.     Award  that  the  defendant  should   pay 
such  a  sum  of  money  unto  the  plaintiff,  and  that  he  should  give 
security  for  the  payment.     Coke  J.     This  is,  as  to  the  award- 
ing of  security,  a  clear  void  award  ;  for  the  arbitrator  by  bis 
award  cannot  enforce  the  defendant  to  give  security  to  the 
plaintiff.     2  Sir.  1024.    Tipping  v.  Smith,  an   award  that  the 
defendant  should  give   security  to  pay  the  plaintiff  an  annual 
sum  for  life,  on  demurrer,  was  held  ill  for  uncertainty,  because 
it  did  not  determine  what  security  should  be  given,  Bedham  r. 
Clarkson^  1  Ld.  Raj/m.  123.  an  award  to  deliver  up  qnoddam 
scriptum  ob/igatorium,  vet  quatidam  billam  ohligatorium,  quod 
prius  habuisset,  was  held  too  loose  a  description.  The  arbitrator 
must  have  intended  fo  give  tiie  defendant  his  option,  whether 
he  would  pay  the  money  or  give  the  security:  if  the  Court 
should  decide  that  he  was  bound  to  pay  within  a  week,  it  would 
deprive  him  of  this  option  ;  if  he  exercises  his  election  to  give 
security,  it  is  impossible  to  say  what  the  security  will  be ;  he 
may  tender  a  note  of  hand,  a  bond,  a  collateral  security  ;  the 
plaintiff  may  reject  them,  and  insist  on  having  a  mortgage :  no 
one  can  decide  between  them  what  it  shall  be. 

Shepherd  Serjt.  con  tret.    The  declaration  only  states  that  the 
arbitrator  awarded  this  payment,  inter  a/ia,  and  therefore  it  is 
not  necessary  to  set  out  any  other  parts  of  the  award  than  those 
on  which  the  gravamen  is  founded.     Litt.  Rep.  312.     Leake  v. 
Butler.    The  defendant  is  at  liberty  to  shew  the.  residue  of  the 
[  552  ]     award  in  his  plea,  if  it  is  material  for  him.   The  award  is  good: 
the  only  question  is,  whether  it  is  vitiated  by  being  in  the  alter- 
native.    This  case  differs  from  those  which  have  been  cited :  if 
an  award  be  so  uncertain  that  a  party  cannot  know  which  of  two 
things  he  is  to  do,  it  is  bad ;  but  unless  the  matters  awarded  to 
be  done  on  one  side  go  to  tlie  whole  justice  of  the  case,  and  be 
the  whole  consideration,  so  that  the  other  matters  cannot  con- 
sistently with  justice  be  separately  pcrformied,  an  award  maybe 
good  in  part,  and  bad  in  part.     Pope  v.  Bret,  2  SauntL  291. 
Award  that  the  defendant  should  pay  to  the  plaintiff  the  money 
due  to  him  for  task  work  and  day  work,  and  that  the  plaintiff 
should  pay  the  defendant  25/.;  and  that  each  should  mutually 
release  the  other.     There  the  balance  to  be  paid  to,  or  received 

by. 
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by,  the  ort©  parly,  could  not  be  ascertained  till  the  debt  of  the        I8O9. 
other  was  rendered  cerlain  :  but  where  there  are  several  things    ^     3     " 
which  do  not  go  to  the  whole  of  the  award  on  one  side,  the  ^,. 

award  may  be  good   for  part  only,  as  in  3  Wils.  267.  Fox  v.      Swaivc. 
Smith,  where  an  award  was  made  for  payment  of  16/.  IO5.,  and 
the  costs  of  a  cause,  and  that  thereopon  mutual  releases  should 
be  givc^n;  and  it  was  held  that  although  the  costs  had  not  been 
reduced  to  a  certainty,  either  by  the  award,  or   by  any  subse- 
quent taxation,  a  breach  of  the  bond  was  well  assigned  upoa 
the  failure  of  payment  of  the  16/.  10*.     So  in  2  Wils.  293.  Addi- 
son V.  G/.'.  y,  where  an  award  was  to  pay  4/.  15s.,  and  the  costs 
of  an  action  in  an  hundred  court,  which  could  not  be  afterwards 
ascertained  by  taxation,  yet  it  was  held  that  a  breach  was  well 
assigned  upon  the  deftiult  of  payment  of  the  4/.  15s.,  though  the 
award  might  be  bad  for  the  residue.     The  same  point  is  deter- 
mined in  3  Lev.  413.  llargrave  v.  Atkins.  In  ail  the  cases  cited 
on  the  other  side,  tlie  subject  matter  of  the  award  was  uncer- 
tain.    It  is  to  be  inferred  from  the  case  of  Thynne  v.  Rigby, 
that  before  the  days  appointed  for  payment,    the  action  was 
brought  upon  default  of  giving  the  security;  but  if  the  action      L  ^^  J 
had  not  been  commenced  until  after  the  days  of  payment,  the 
Court  would  not  have  so  decided.     In  the  case  of  Tipping  v. 
Smith,  the  difficulty  was,  to  know  in  what  sum  the  party  should 
I)e  bound  for  payment  of  the  annuity  ;  but  there  is  no  difficulty 
in  knowing  how  to  perform  this  award.     12  Mod.  586.  Lee  v. 
E/kins.  Award  that  the  plaintiff  should  deliver  to  the  defendant 
a  certain  deed  concerning  the  title  of  land  in  question,  or  pay 
the  plaintiff 50/.;  the  deed  was  in  the  power  of  a  third  person; 
and  it  was  objected  that  the  award  was  therefore  void.     But 
Jilencowe  J.  held  the  award  good,  for  it  dM  not  positively  order 
the  delivering  up  of  the  deed,  but  that  the  defendant  should  do 
that,  or  pay  50/.  Thus,  in  the  present  case,  the  defendant  may 
discharge  himself  of  the  obligation  to  give  security,  by  paying 
the  money. 

Marshall  in  reply.  In  the  case  of  Pope  v.  Bret,  two  things 
were  to  be  done,  to  pay  for  the  task  work,  and  to  pay  the  25/., 
and  one  being  bad,  the  whole  award  was  held  void ;  therefore 
that  is  a  strong  authority  for  the  defendant.  Lee  v.  Elkins  is 
merely  the  case  of  a  penalty.  The  doctrine  of  the  cases  which 
have  partially  supported  awards  appears  bad  in  principle;  good 
sense  ,and  policy,  and  public   convenience,  require  that  they 

should 
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IftOf).        slionld  l>e  construed  as  judgments,  and  if  riot  wholly  good,  be 
wholly  set  aside. 

Mansfield  C.  J.  The  cjise  on  this  award  turns  on  a  very 
few  words.  The  real  question  is,  what  was  the  intention  of  the 
arbitrator,  as  expressed  in  tliis  declaration,  respecting  this  sum 
of  500/.  to  be  paid  to  tlie  plaintiil*.  At  first  I  feared  this  came 
within  the  same  class  of  cases  9.s  Thjfnne  v.  Rigby,  and  that  il 
was  uncertain,  because  it  did  not  point  out  what  security  was 
[  554  ]  to  be  given.  But  the  award  is,  that  the  defendant  shall  pay 
500/.  and  that  tlie  same  shall  be  paid,  or  secured  to  be  paid, 
within  one  week  from  the  date  of  the  award.  Who  is  to  settle 
what  the  security  shall  be  t  Certainly  the  man  to  whom  the  sum 
is  to  be  paid.  The  true  meaning,  therefore,  is  no  more  than  to 
say,  it  shall  be  paid  within  a  week;  for  if  the  security  offered 
should  please  the  plaintiff,  he  would  take  it  without  any  direc- 
tion from  the  arbitrator.  Though  much  weight  is  due  to  the 
authority  of  Croke,  probably,  if  the  case  reported  there  were  a 
new  case,  it  would  be  decided  otherwise :  the  Courts  have 
sometimes  been  very  strongly  inclined  against  awards,  as  carry- 
ing away  causes  from  their  own  juijsdiction  to  the  decision  of 
private  persons,  but  they  now  give  these  instruments  a  more 
liberal  construction. 

Heath  J.  concurred  in  opinion  with  the  chief  justice.  If 
one  of  two  matters  is  awarded  in  the  disjunctive,  and  one  alter- 
native is  impossible  or  uncertain,  that  alternative  must  be  taken 
which  can  be  performed. 

CiiAMBRE  J.  expressed  the  same  opinion.  A  great  deal  of 
nicety  prevailed  in  the  old  cases  respecting  awards ;  but  the 
rigour  of  that  interpretation  has  for  a  long  time  been  gradually 
relaxing;  and  the  Courts  are  now  come  to  a  mode  of  consider- 
ing them,  more  consonant  to  common  sense.  But  even  in  tbo 
earlier  cases,  so  long  since  as  in  Rolfs  Abridgment,  jlrbitrt- 
ment,  L.  it  was  in  some  cases  held  that  unless  there  was  a  clause 
if  a  quod  Jiat  de  pramissis,  it  was  sullicient  to  make  the  award 
good,  that  one  point  was  decided,  provided  it  was  not  neces- 
s^.ry  in  order  to  make  the  award  just,  that  the  others  should  be 
decided  also.  In  the  case  of  Payne  v.  Cook,  adjudged  many 
years  since  in  the  Exchequer-chamber,  many  points  relating  to 
awards  were  to  be  decided  on  ;  and  amongst  others  this  general 
doctrine  was  strongly  laid  down,  that  as  there  was  no  clause  in 
the  submission  providing  that  the  award  should  be  made  on  all 
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t1)e  points  submitlcd,  if  the  matters  .suhmitted  were  not  neces-        I8O9. 
sarily  dependant  on,  and  connected  with,  the  other  points,  the 
^ward  should  be  sustained. 


SlMMONDS 

Judgment  for  the  plaintiff,  {a)         Swaine. 


T 


Doe.  on  the  Demise  of  Pitcher,  v.  Donovan.  Mayz. 

HIS  was  an  ejectment  brought  to  recover  the  possession  of  On  a  letting  of 
a  house  and  shop  on  Lf/d'^a^e-Az//.     Upon  the  trial  ofthi^  year  to  year,  to 
cause  at  GuildhaU,  at  the  sittings  after  last  UUary  term,  be-  ^^J^^2f""iL 
fore  Mansfield  C.  J.,  it  appeared,  that  Fearns,   who  was  the  quarter  must 
owner  of  the  premises,  had  some  years  since  let  them  to  Pitcher,  ™^f^e  * 
as  tenant  from  year  to  year,  by  parol.     Pitcher  let  the  premises  tenancy, 
to  Que//,  from  Michaelmas  1802,  at  50/.  a-year,  to  quit  at  a 
quarter's  notice  ;  and  Quell  had  let  to  Donovan  upon  the  same 
terms.     At  Ladif-day  1808  Qii€//  gave  to  Pitcher  a  quarterns 
notice  of  her  intention  to  quit  at  Mickummer  1808,  and  to  Do- 
novan  a  quarterns  notice  requiring  him  to  quit  at  the  same  time. 
The  jury  found  a  verdict  for  the  plaintiff. 

Mofiley  Serjt.  had  on  a  former  day  obtained  a  rule  nisi  to  set 
aside  this  verdict  and  enter  a  nonsuit,  upon  the  ground  that  the 
notice  to  quit  in  this  case  was  insufficient,  because  the  quarter 
(did  not  end  with  a  year  of  the  tenancy. 

Best  Serjt.  shewed  cause.  In  a  contract  with  a  servant  for  a 
year,  where  the  agreement  is  for  a  month's  warning,  it  is  not 
necessary  that  the  month  should  end  with  the  year.  [Heath  i.  [  556  ] 
mentioned  the  case  of  Dann  v.  Spurrier,  3  Bos.  Sf  Pull.  399., 
where  it  was  determined  that  the  terms  of  a  demise  are  to  be 
Xxik^tvk  fortissime  contra  proferentem^  and  therefore  where  two 
periods  of  quitting  may  be  designated  by  the  same  words,  the 
tenant  shall  have  his  option  in  which  sense  he  will  take  them.] 
That  case  decides  only,  that  the  words  of  every  contract  are  to  be 
taken  most  strongly  against  the  contracting  party,  and  there- 
fore if  the  tenant  undertakes,  as  here,  to  quit  at  the  end  of 
three  months,  it  must  mean  at  the  end  of  any  three  months,  and 
such  clearly  was  tha  intention  here  ;  and  when  contracting  par- 
ties deviate  in  thdr  terms  from  the  contract  which  the  law 
fFould  raise  for  them,  it  must  be  intended  that  they  mean  some- 
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I809.  thing  different  from  that.  The  general  rule  of  law,  therefore. 
Doe  (ii*m.  ^'"^h  applies  to  tenancies  from  year  to  year,  is  not  applicable 
Pitcher  here,  and  roust  be  laid  quite  oat  of  the  question.  The  duration 
^«  of  the  possession  cannot  vary  the  nature  of  the  co<ilract.     The 

special  contract,  under  which  the  tenant  entered,  must  be 
taken  to  continue  throughout  the  tenancy.  If  the  question 
were  upon  the  loan  of  a  horse,  or  any  other  subject  to  which 
the  cases  on  notice  to  quit  do  not  apply,  there  could  be  no 
doubt  on  it. 

Manleify  cojitrd.     From  the  nature  of  the  premises  it  ransl 
be  inferred  that  the  parties  designed  to  let  them  for  at  least  one 
year  certain,  and  not  for  so  short  a  period  as  three  months  only. 
The  contract  differs  from  the  usual  letting  from  year  to  year  in 
this  circumstance  alone,  that  each  party  agrees  to  recede  three 
months  from  the  common  term  of  the  notice  to  quit.     The  con- 
tinuance of  the  possession  for  two  years  and  more  may  be  consi- 
dered as  explanatory  of  the  meaning  of  the  parties.     All  the 
cases  agree,  that  the  notice,  whether  for  three  or  six  months, 
IS  referable  to  the  expiration  of  the  year.     But  there  is  only  one 
[  557  ]      case  which  at  all  resembles  this,  Shirley  v.  Newman,  l£5p.266. 
There  the  rent  being  made  payable  quarterly,  with  a  stipulation 
for  three  months'  notice  to  quit,  the  tenant  at  Christmas  gave 
notice  of  his  intention  to  quit  at  the  Lady-day  following,  and 
Lord  Kenyan  C.J*  presumed  an  acquiescence,  and  a  dispensa- 
tion of  the  longer  notice.  So,  lEsp.94.  Doe  d.  Perry  y.IiazcL 
Ejectment  for  a  house  taken  for  one  month,  under  a  stipulation 
for  a  month's  notice  to  i\x\\i ;  it  was  held  that  the  notice  is  in  all 
cases  referable  to  the  time  of  letting.     The  time  of  notice, 
therefore,  in  all  cases  of  letting  for  a  year,  ends  with  the  year, 
except  in  the  case  of  lodgings ;  if  it  were  otherwise  the  quar- 
ter's notice  might  be  computed  from  any  one  day  in  the  year, 
which  would  produce  inextricable  confusion,    inconveniencci 
and  uncertainty. 

Mansfield  C.  J.  At  the  time  of  the  trial  it  was  a  question 
what  was  meant  by  the  quarter's  notice.  I  thought  it  meant  a 
quarter  of  a  year,  ending  at  any  time :  but  that  interpretation 
certainly  admits  of  the  question  raised  by  the  defendant's  argu- 
ment, whether  it  shall  be  a  quarter  of  a  year's  notice,  ending, 
not  at  one  of  the  four  most  usual  days  of  payment  in  |he  year, 
but  in  the  middle  of  what  is  usually  called  a  quarter  :  the  evi- 
dence given  was  of  a  quarterns  notice,  leaving  it  entirely  to  the 
law  to  ascertain  the  meaning  of  the  expression ;  and  as  there 

is 
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is  no  salisfactory  explanation  that  this  contract  for  a  qnartors        I8O9. 
warning  had  any  other  meaning   than   that  which  the  general  ' 

law  gives  it,  we  think  it  better  to  hold,  (and  certainly  it  is  the     x>itciieu' 
most  rational  interpretation,)  that  the  notice  to  quit  was  intend-  v. 

ed  to  expire  at  the  end  of  the  year,  and  consequently  a  non-  .Donovan. 
suit  must  be  entered. 

Chambre  J.  observed,  in  the  course  of  the  argument,  that 
the  meaning  of  the  quarter's  notice  depended  upon  the  whole 
contract:  if  it  was  a  tenancy  from  year  to  year,  with  a  quarter's  [  558  ] 
warning,  it  would  be  a  quarter  ending  with  the  year:  but  if  it 
were  a  demise  for  one  year  only,  and  then  to  continue  tenant 
afterwards,  and  quit  at  a  quarter's  notice,  it  would  be  a  quar- 
ter ending  at  any  time.  He  also  observed,  that  Quell,  who 
had  given  his  landlord  this  notice  of  quitting,  had  no  reversion 
in  him. 

Rule  absolute.  . 


Hutchinson  v.  Bell. 


May  9. 


*|  ^HIS  was  an  action  in  which  the  plaintiff  claimed  a  compen-  if  j.  make  an 
sation  from  the  defendant,  for  having  knowingly  given  a  ^'"«y  o^.^- 
false  character  of  a  person  named  Solomon  Young,  upon  the  canwtances  of 
credit  of  which  the .  plaintiff  was  induced  to  trust  him  with  ^^%  open- 
goods  which  he  had  not  paid  for.  Upon  the  trial  of  this  cause  ing  an  account 
at  Guildhall,  at  the  Sittings  after  last  Hilary  term,  before  Mcrallcui!.* 
Mansfield  G.  J.  it  appeared  that  Young  had  applied  to  the  tdnier,andB. 
plaintiff,  in  April,  to  sell  him  g^oods,  and  having  looked  out  misiepreaenu 
certain   articles  to  the  amount  of  60/.  had  referred  him  to  the  *'»«"»»"»«>'»«- 

quenae  of 

defendant  for  his  character.     Upon  enquiry  made,  the  defend-  which  if.  mIIs 
ant  informed  the  plaintiff,  that  he  believed    Young  had  done  umctotimc"' 
well,  and  had  purchased  the  lease  of  his  house.    The  plaintiff  ^^  "  *^*«- 
observcd  to  him,  that  in  opening  an  account  with  another,  the  byhimlanac- 
difficulty  was  not  so  great  in  getting  paid  for  the  first  goods,  as  t|on'.'c»forihe 

though  the 
buyer  pays  for  the  fir^t  parcels  of  goods,  on  the  purchase  of  which  the  reference  is  made. 
But  the  defendant  is  liable  only  within  a  reasonable  time,  and  to  a  reaM>nable  amount. 
If  one  irho  has  sold  goods  on  the  representation  of  another  concerning  the  buyer's  circumstances, 
afterwards    tells   the    buyer    he    will  sell  him  no    greater  amount  without  further  references,  and 
alter  that  entrusts  him  to  a  greater  amount,  the  author  of  the  miftrcprc^ntatiun  is  not  liable  beyond  the 
»um  due  at  the  date  of  the  plaintiff*s  declaratiou. 

in 
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Bell, 


[  SCO  ] 


in  closing  tlie  account.  It  was  true  that  Ymtvg  had  pnrchascd 
the  lease  of  his  hoase,  bat  the  defendant  knew  that  in  order  to 
pay  for  it  he  had  borrowed  the  money ^  out  of  which  the  defend- 
ant had  himself  lent  him  140/.  and  he  also  knew  that  Young 
had  immediately  afterwards  mortgaged  his  lease.  It  also  ap- 
peared that  the  defendant  had  frequently  been  bail  for  Young, 
and  had  declared  that  he  was  desirous  to  keep  him  afloat.  The 
five  first  parcels  of  goods  which  Young  bought  amounting  to 
106/.  were  regularly  paid  for.  On  the  80th  of  May,  tb&plaiu- 
tiff  having  then  entrusted  him  to  the  amount  of  84/.,  Young 
called  and  looked  out  certain  other  goods  ;  but  before  tliey  were 
delivered,  the  plaintifi*  wrote  him  a  letter,  in  which  he  inform* 
ed  him,  that  on  looking  at  his  account  he  found  it  extended  as 
far  as  he  could  afibrd  to  go  without  a  reference  more  satisfactory; 
and  he  therefore  requested  payment,  at  two  and  a  half  per  cent. 
discount,  for  the  goods  which  Young  had  that  day  applied  to 
purchase.  Young  called  on  the  third  of  June,  and  made  a 
payment  to  the  plaintiff,  and  purchased  a  parcel  of  goods.  He 
also  paid  the  plaintiff  on  account  generally,  in  the  months  of 
June,  July,  and  ylugust,  several  sums  of  money.  In  the  montb 
of  November,  Young  was  declared  a  bankrupt ;  at  the  time  of 
bis  failure  he  was  indebted  to  the  plaintiff  in  193/.  2s.  3d,  out  of 
which  sum  21/.  15s.  6d.  was  for  goods  sold  on  the  3d  of  June. 
The  defence  set  up  was,  that  Bell  was  answerable  only  to  tlie 
amount  of  the  first  parcel  of  goods  delivered,  and  no  further, 
and  that  all  the  subsequent  credit  had  not  been  given  upon  the 
faith  of  the  defendant's  representations,  but  on  other  circum- 
stances, which  roust  be  inferred  from  the  plaintiff's  conduct; 
since  the  letter  of  the  30th  of  Mat/,  as  the  defendant  contended, 
was  a  refusal  to  trust  him  any  longer,  upon  the  defendants 
representation,  with  the  money  he  then  owed :  or  at  least  it 
must  be  presumed,  since  the  plaintiff  had  afterwards  trusted 
Young  further,  that  Young  had  found  other  means  to  satisfy 
him  of  his  credit.  Mansfield  C.  J.  left  the  interpretation  d 
the  letter  to  the  jury,  and  they  found  a  verdict  for  the  plaintiff 
for  84/.  only,  being  the  sum  due  at  the  time  of  writing  this 
letter. 

Best  Ser}i.  on  a  former  day,  had  obtained  a  rule  nisi  to  set 
aside  this  verdict  and  enter  a  nonsuit,  upon  the  ground,  that 
either  the  defendant's  liability  extended  only  to  tlie  first  parcel 
of  goods  delivered,  or  at  most,  it  ceased  on  the  3d  of  June, 
when  a  new  credit,  he  said,  was  opened. 

Shepherd 
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Shepherd  Serji.  now  shewed  cause.    The  verdict  is  right  in        I8O9. 
law,  and  warranted  by  the  evidence.     A   case  may  exist,  in    u 
which  a  person  may  mean  to  represent  that  credit  may  safely  be         ^^ 
given  for  a  particnlar  parcel  of  goods ;  in  another  case  he  may  v. 

mean  that  general  credit  is  to  be  given.  Which  of  these  was  Bell. 
the  case  here  is  plain  from  the  conversation  between  the  plaintifT 
and  defendant ;  for  the  plaintiff  told  him  it  was  not  so  much  the 
payment  for  the  first  parcel  of  goods,  about  which  he  was  solici- 
tous, as  it  was  the  closing  of  the  account.  If  under  these  cir- 
cumstances the  liability  were  to  be  confined  to  a  single  transac- 
tion, it  would  facilitate  enormous  frauds,  and  give  a  defendant 
the  complete  success  of  his  misrepresentation ;  for  it  would  only 
be  requisite  that  he  should  furnish  money  for  the  first  payment, 
and  the  person  trusted  would  be  enabled  to  obtain  goods  to  any 
further  amount.  But  the  evidence  here  proves  the  subject  of 
enquiry  to  have  been,  whether  the  plaintiff  might  open  an  ac- 
count with  Young,  and  go  on  dealing  with  him  from  time  to 
time.  Thus  would  the  matter  have  stood  but  for  the  plaintifi^s 
letter ;  and  upon  that  the  question  ajises,  whether  it  meant  that 
he  would  not  any  longer  trust  Young  at  all  upon  the  defendant's 
representation,  or  that  he  would  not  trust  him  beyond  a  limited  [  662  ] 
amount  upon  that  credit,  and  was  therefore  desirous  to  receive 
payment  for  the  goods  last  furnished  ;  and  it  is  clear  that  the 
latter  is  the  true  meaning :  for  otherwise  he  would  have  required 
immediate  payment  for  the  sum  then  due.  If  the  plaintiff,  being 
informed  that  he  might  trust  this  person  to  the  amount  of  100/., 
should  entrust  him  to  the  amount  of  1000/.,  it  could  not  be  on 
the  credit  of  the  defendant's  representation,  but  on  some  other 
gpround  ;  but  here  it  appears,  that  after  he  had  required  instant 
payment  for  the  goods  bargained  for  on  the  SOth  of  May,  there 
was  a  current  account  kept  open  as  to  the  goods  previously  sold, 
and  in  the  following  months  several  payments  are  made  on  ac- 
count, to  keep  down  tha  credit  within  due  limits.  It  is  not 
necessary  to  contend  that  this  credit  could  last  for  ever  :  a  cre- 
dit may  continue  so  many  years  that  it  would  be  absurd  to  refer 
it  to  the  original  representation ;  but  here  the  representation  is 
made  in  Jpril,  and  all  the  dealings  cease  in  November,  There 
was  pregnant  evidence  that  the  defendant  received  the  benefit 
of  this  misrepresentation.  The  defendant  contended  at  the 
trial,  that  all  the  credit  beyond  the  84/.  was  given  upon  some 
other  representation ;  and  if  the  jury  believed  that,  they  have 

Vol.  I.  F  f  acted 
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IS09.       acted  properl^^  in  confining  the  plaintiiT^s  damages  to  the  pre- 
vioas  credit, 
g^y  Best  and  Vaughan  Serjts.  contra.    To  enable  the  plaintiff  to 

V,  succeed  in  tliis  action^  it  ia  not  sufficient  for  him  to  shew  that 

Cell.       the  representation  has  been  fraudulent,  nor  is  it  sufficient  to 
shew  that  he  has  sustained  damage,  but  he  mast  shew  that  the 
damage  has  been  sustained  in  consequence  of  the  fraud,  foid 
not  in  consequence  of  his  own  gross  negligence.     Per  Croke  J. 
Bailey  v.  MerrelL  2  JBtf/sf«9d.,  where  a  carrier  received  a  cade 
of  woad,  with  an  assurance  that  it  weiglied  8  cwt.,  and  it  Inbd 
[  ^j62  ]     weighed  20  ewL  and  two  of  his  horses  were  thereby  killed ;  and 
it  was  hdd  that  he  should  not  recover  for  the  deceit,  because  it 
was  his  doty  to  weigh  it  himself.    The  proper  limitation  of  Uiii 
action  now  is,  that  if  a  trader  immediately  gives  credit  on  the 
representation,  and  it  is  false  with  the  knowledge  of  the  partjr 
who  made  it,  he  may  recover;  but  if  he  takes  time  to  enquire, 
then,  and  in  all  cases,   so  soon  as  he  has  other  means  and 
opportunities  to  satisfy  himself  of  his  chapman's  character,  thd 
author  of  that  representation  is  discharged.   Pasley  v.  Fretnum, 
3  Term  Rep.  64.     Lord  Kenyan  C.  J.  there  approves  the  doc- 
trine of  Croke  J.     It  cannot  be  contended  that  this  warranty  is 
to  be  perpetual,  and  if  not,  so  other  limit  can  be  laid  down 
tlian  to  confine  it  to  the  single  transaction  upon  which  the  refer- 
ence is  made.    The  circumstances  of  a  merchant  daily  fluctu- 
ate ;  and  it  would  of  tlie  most  dangerous  example  if  the  repre- 
sentation, intended  to  be  confined  to  one  transaction,  conld  be 
extended  into  a  perpetual  guaranty  of  his  solvency.  The  acUoa 
has  never  yet  been  pressed  to  the  extent  which  is  now  con- 
tended for.     In  Pasley  v.  Freeman,  Tapp  v.  Lee,  3  Bas.ifPnlL 
370,  Eyre  v.  Dunsford,  1  East,  824.,  and  all  the  modem  cases 
on  this  subject,  the  liability  has  not  been  extended  beyond  the 
first  parcel  of  goods;  and  the  principle  has  been  established, 
that  where  the  plaintiff  has  other  opportunities  to  satisfy  him- 
self, he  must  not  neglect  them,  and  that  the  action  is  only 
maintainable  where  the  evidence  absolutely  excludes  the  n^Ii- 
gence  of  the  party ;  but  where  it  is  possible  that  negligence 
should  be  the  cause  of  the  loss,  the  defendant  is  absolved  from 
his  liability.    These  goods  were  evidently  furnished,  not  on  the 
credit  of  the  representation,  but  on  the  credit  of  the  account 
current ;  nor  is  there  a  trader  in  London  who  will  not,  without 
any  enquiry,  entrust  goods  to  the  amount  of  500/.  to  one  who 

has 
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b  as  purchased  goods  to  the  amount  of  100/.  and  paid  for  them.        J  809- 
If  the  payments  were  made  on  the  general  account,  these  very    „ 
goods  were  in  part  paid  for.     It  would  be  unreasonable  that  the         ^^ 
plaintiff,  continuing  to  deal  with  Younff,  should   permit  him  v, 

always  to  remain  indebted  in  84/.,  intending  to  resort  to  the  de-  Bell. 
fendant  for  that  amount.  This  was  not,  however,  the  meaning 
of  his  letter,  the  intent  of  which  was,  that  either  their  dealings 
most  cease,  or  he  must  have  a  further  reference ;  and  since  he 
proceeded  to  deal  with  Young,  it  is  plain  he  must  have  had  a 
farther  foundation  for  giving  this  extended  credit,  [n  the  case 
of  Tapp  V.  Lee,  the  Court  granted  a  new  trial  on  payment  of 
costs  :  because,  though  the  defendant  had  clearly  been  guilty 
of  a  fraud,  there  was  reason  to  suspect  that  the  plaintiff  him- 
self had  been  too  eager  to  obtain  this  sort  of  jsecurity,  and  had 
practised  a  trick  on  the  defendant. 

Upon  the  motion  for  the  rule  nisi,  Heath  J.  remarked,  that'  if 
the  action  could  be  at  all  maintained,  it  would  be  very  incon- 
venient to  limit  it  to  the  goods  first  supplied  :  for  he  had  seen 
many  cases  of  conspiracy  to  defraud  tradesmen,  in  which  the 
goods  first  delivered  were  always  punctually  paid  for, 

Mansfield  C.  J.  observed,  that  this  was  a  new  action,  and 
went  further  than  any  case  hitherto  decided ;  and  that  the  effect 
of  the  evidence  was  to  shew  a  treaty  for  entering  into  an  account 
with  this  roan  as  a  general  customer,  and  not  an  inquiry  directed 
merely  to  the  payment  for  one  parcel  of  goods. 

Cur,  adv,  'vulf. 

Mansfield  C.  J.  now  delivered  the  opinion  of  the  Court. 

One  point,  on  which  I  had  doubts  at  the  trial,  has  since  been 
fully  considered;  namely,  whether  the  credit  given  on  a  repre- 
sentation of  character  is  to  be  confined  to  the  first  parcel  of  [  5G4  ] 
goods.  I  have  always  doubted  of  the  utility  of  entertaining  such 
actions  as  have  been  supported  in  the  late  cases  of  this  sort, 
because  they  have  the  effect  of  enabling  a  man  to  do  that  indi- 
rectly, which  the  statute  of  frauds  expressly  forbids  to  be  done 
in  direct  terms,  to  guarantee '  the  debt  of  another.  Nothing 
could  be  more  dishonest  than  the  defendant's  conduct  respecting 
Young :  he  knew  him  to  be  insolvent,  yet  he  represented  him  as 
thriving  and  flourishing ;  he  stated  as  a  proof  of  it,  that  he  had 
bought  the  lease  of  his  house,  althouglr  he  knew  that  he  had 
borrowed  the  money  to  buy  it,  of  which  he  had  himself  lent 
him  140/.  There  is  much  weight  in  the  evidence  of  the  witness 
who  stated;  that  the  plaintiff  expressed  his  apprehension  of  the 

Ff2  great 


5G4 


CASES  IN  EASTER  TERM 


HuiXTiflK- 

sov 


great  diflSculty  of  closing  an  acconnt  once  opened ;  and  consi- 
dering that,  I  iliiuk  it  is  reasonable  to  make  the  defendant  an- 
swerable for  the  credit  given  to  Young  on  the  faith  of  that 
representation,  provided  it  be  not  carried  to  an  unreasonable 
extent,  and  be  confined  to  si  reasonable  time.  The  letter  is 
important,  and  I  think  the  jury  have  put  tlie  right  sense  on  it 
I  left  it  to  the  jury  to  say  whether  it  meant  more  than  this,  not 
that  the  plaintiff  would  no  longer  trust  Young  with  the  sum 
then  due,  but  that  he  would  not  give  him  credit  for  a  greater 
sum  than  was  then  due  ;  and  the  jury  put  the  latter  sense  on  iL 
Two  sumts  of  money  are  afterwards  paid,  one  in  Jufy^  the  otiier 
ia  September.  Neither  is  paid  specifically  on  account  of  this 
debt  of  84/.,  but  on  the  general  aceounL  And  where  a  person 
pays  money,  not  specifying  on  what  account  it  is  paid,  it  is  is 
the  power  of  the  person  who  receives  it  to  apply  it  to  whatever 
account  he  pleases :  therefore  the  plaintiff  is  entitled  to  apply 
these  payments  to  the  goods  last  delivered :  consequently  die 
verdict  found  at  the  trial  is  right,  and  the  rule  for  entering  a 
nonsidt  must  be 

Discharged. 


[  565  ] 

Motjont  to  p«t  npHE  Court  desired  that  for  the  future  it  might  be  understood 
he  madk  uT^  ^  *  general  rule  of  practice,  that  no  motion  to  put  off  a 

UttiE^wbea       trial  would  be  entertained  at  uidprius^  when  the  motion  could 
lit  atfi  vHia.      ^^  made  in  bank,  in  term  time. 


A 
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Parkin  v.  Scott.  Uuyi^. 

T  ENS  Serjt.  had  on  a  farmer  day  obtained  a  rule  nisi  that  all  ^f  ■  p'a^otiir 
proceedings  in  tliis  canse  might  be  staid  until  the  fifth  day  actios  staged 
of  the  term  next  after  the  trial  of  the  cause  of  Parkin  v.  Grieves,  ""  "^Jf^' 

covrt  bj  a  cou- 

then  pending  in  the  Coort  of  King's  Bench.    The  plaintiff  had  soMdatkm  iole» 
commenced  an  action  in  that  court  against  the  present  defendant  ^  ^^^T^^ 
on  a  policy  of  insurance^  and  another  on  the  same  policy  against  •g^^'i^t  ><*« 
Grieves.     The  proceedings  in  the  former  were  stayed  by  a  con-  ant  for  the 
solidation  rule,  until  the  latter  should  be  tried ;  and  after  issue  ?^*"^  V* 

.  tliM  Coorfy  Ifie 

joined  in  the  latter,  and  while  it  was  in  course  to  be  set  down  Cbwt  win  »caj 
to  be  tried  at  the  sittings  after  the  present  term,  the  plaintifiT  J^^fteMh* 
discontinued  his  action  in  the  King's  Bench  against  Scott,  and  ^^  o^  ^^^ 
commenced  the  present  action  in  this  Court.  timwd'iirtrie 

Shepherd  Serjt.  shewed  canse.  If  this  conduct  be  any  con-  c«««>lWa»w« 
tempt  of  the  order  of  the  Court  of  King*s  Bench,  it  is  for  that 
Court  to  notice  it.  But  it  would  bo  competent  to  contend,  even 
in  that  Court,  that  it  is  perfectly  open  to  the  plaintiff  to  discon- 
tinue there,  and  to  choose  what  other  jurisdiction  he  will.  He 
has  in  fact  taken  this  measure,  because  his  witnesses  are  going 
abroad,  and  he  saw  an  earlier  pros)>ect  of  trying  the  cause  in 
this  Court. 

Ijens  Seijt.  contra.    The  Court  will  take  care,  not  only  that     [  566  ] 
the  plaintiff  does  not  violate  the  letter  of  the  consolidation  rule, 
but  that  he  shall  not  by  any  contrivance  attain  the  same  end. 

The  Court  admitted,  that  in  general  it  was  competent  for  a 
plaintiff  to  sue  in  one  court,  although  actions  were  pending  on 
the  same  subject  in  another  ;  but  that  in  the  present  case  there 
could  be  no  other  object  in  view  than  vexation,  since  the  plain- 
tiff could  have  no  reasonable  hope  to  obtain  an  earlier  trial  in 
this  Court  than  in  the  King*s  Bench.  And  therefore,  though  it 
was  true  that  nothing  was  expressly  said  in  the  consolidation 
rule  about  suing  in  the  Court  of  Common  Pleas,  the  rule  would 
be  nugatory  iHt  were  not  to  prevent  the  plaintiff  from  suing  in 
any  other  court.  That  must  have  been  intended^  and  therefore 
the  present  rule  must  be  made 

Absolute. 
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1809. 


Majf  1?. 


Caswell  v.  Coare. 


Upontlic  T^IIIS  was  ail  action  upon  the  warranty    of  a  horse,  sold  by 

breach  of  the       A    the  defendant  to  the  plaintiff  for  the   sum   of  20/.    Upoi 

warranty  of  a  *  * 

horse,  it  the  the  trial  of  this  cause  at  the  sittings  after  last  Hilary  iem, 
'ed!!hem'^I^  at  Guildhall,  before  Mansfield  C.  J.,  the  warranty  and  bd- 
of  damages  is  goundness  Were  proved  ;  no  tender  had  been  made  of  retamisf 
for  him.  the  horse  to  any  person  who  could  be  identified  with  the  defend 

If  the  horse  j^t  ^g  big  agent.  Whereupon  Cockell  Serjt.  contended,  tint 
the  measure  of'  the  plaintiff  could  recover  nothing  for  the  keep  of  the  horse; 
d?fferen^\e.*  and  nhat  if  Uie  plaintiff  took  the  20/.  the  horse  must  be  returned, 
tween  his  real  j^g^t  Serjt.,  on  the  Other  hand,  contended,  that  the  defeodast 
price  given.       was  not  entitled  to  a  return  of  the  horse,  unless  he  paid  forhb 

If  the  horse    keep  in  the  interim.     Mansfield  C  J .  directed  the  jury,  that  if 

u  not  tendered  *;  1  1         1    /.      1  1  .  /." ,     1 

to  the  defend-    the  horse  was  returned  to  the  defendant,  the  price  of  the  hme 

tiff'can  recover  o"g'^t  to  be  given :  if  the  horse  was  kept,  the  verdict  on^t  to 

no  damages  for  be  for  the  difference  between  the  value  and  the  price.    Tie 

hi?ke*p!""*'  J^^f  contrary  to  this   direction,  found  their    verdict  for  tk 

*[  507  ]     plaintiff  with  30/.  10$.  damages,  being  20/.  for  the  horse,  sd 

10  guineas  for  its  keep.     Cockell  in  this  term  obtained  a  nie 

nisi  to  set  aside  the  verdict  and  have  a  new  trial ;  npoo  tUs 

application,  it  appeared  that  the  horse  had  stood,  both  befae 

the  commencement  of  the  action,  and  since  the  trial,  at  a  livcrf 

stable,  the  keeper  of  which  would  not  deliver  up  thehone^ 

unless  paid  for  his  keep;  but  that  immediately  after  the  tral 

the  plaintiff  had  given  the  defendant's  attorney  notice  that  the 

horse  was  there,  and  that  he'  might  go  and  take  it  there,  bat 

not  accompanying    the  notice  with  any  offer  to  pay  for  its 

keep. 

Best  now  shewed  cause.  The  plaintiff  does  not  proceed  upci 
a  dissolution  of  the  contract,  but  he  contends  that  the  expeoce 
of  the  keep  of  the  horse  is  one  of  the  consequences  of  Ik 
breach  of  the  contract.  He  also  relied  on  the  notice  given  in- 
mediatelv  ai^er  the  trial. 

He  again  offered  that  the  defendant  might  take  the  horse. 
Cockell,   contra.    That  will  not  do :  the  hors^e   most  be  deli- 
vered to  the  defendant. 

Mansfield 
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Caswell 


Mansfield  C.  J.    The  contract  being  broken,  the  defend*        isog. 
ant  must  give  back  the  money,  and  the  plaintiff  must  return 
the  horse  ;  but  unless  the  plaintiff  has  previously  tendered  him, 
he  cannot  recover  for  the  keep  ;*because  it  was  not  the  defend-       Coare. 
ant's  fault  that  the  plaintiff  kept  him.    When  the  warranty  was     *[  5()8  ] 
broken,  the  plaintiff  might  instantly  have  sold  the  horse  for 
what  he  could  get,   and  might  have  recovered  the  residue  of 
the  price  in  damages.     AAl  that  can  now  be  done,  is  to  reduce 
the  damages  to  20/.,  and  to  let  the  horse  be  re-delivered. 

Lawrence  J.     If  the  plaintiff  buys  the  horse,  it  is  his  own, 
and  he  must  keep  his  own  horse  as  long  as  he  has  it. 

Rule  absolnte  to  reduce  the  verdict  to  20/., 
the  plaintiff  undertaking  to  deliver  back 
the  horse  free  of  any  eiEpcnces  for  its 
keep. 


BOWCHER   r.  NOIDSTROM. 


May  13. 


'  I  ^HIS  was  an  action  of  trespass,  brought  by  the  plaintiff,  if  one  of  a 

who  was  owner  of  a  vessel  called  the  Providence,  against  JJ|SVw^]ftil 
the  defendant,  who  was  master  of  a  Swedish  ship  lying  in  the  act  of  injury  to 
river,  to  recover  a  compensation  for  the  damage  which  the  t"ihoatany^ 
plaintiff  had  sustained  by  the  cutting  away  of  part  of  his  main-  <i»'W;t>on  from 
sail  by  a  person  on  board  the  defendant's  ship.    The  defendant  tbe  makier, 
pleaded  the  general  issue.    Upon  the  trial  of  this  cause  at  ^'^^""^ 
Guildhall,  at  the  sittings  after  last  Hilary  term,  before  Mans"  against  the 
yield  C.  J.  it  appeared  that  while  the  plaintiff  was  endeavouring  he  wlon 
to  steer  his  vessel  between  the  defendant's  ship,  which  lay  at  *'.^*"* J^  ^^^ 
anchor,  and  another,  befell  athwart  the  hawse  of  the  defend*  terofftthipU 
ant*s  ship,  the  gib  boom  of  which  went  through  the  plaintiff's  no^j*>»ch»rge€l 
mainsail.     After  his  vessel  had  been  entangled  *  in  this  way  for  bility  for  the 
half  an  hour,  a  pilot  who  was  on  board,  and  had  the  care  of  the  althoiigk*doiie' 
defendant's  ship,  gave  directions  to  one   of  the  crew  to  cut  nnderthedi- 
away  ;  and  the  man  to  whom  he  gave  tlie  direction,  immediately  )ot,wborby:ho 
cut  five  or  six  clews  of  the  plaintiff's  mainsail,  and  part  of  his  regnlationsofa 
boom.     The  defendant's  ship  was  in  no  danger,  and  it  was  pro-  sedestbemas- 
babie  that  the  plaintiff  could,  without  this  operation,  have  ex-  |*'J;^J  ^JJJJ^« 
tricated  his  vessel  in  the  space  of  another  hour.    The  defendant  neutofiiis 
was  at  that  time  on  board,  but  he  was  asleep  in  his  bed,  and     ^r'  <gQ  -» 

gave 
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I8O9.        gave  no  orders  throughout  the  whole  transaction.    With  respect 

'      to  the  captain  s  liability,  Man^eld  C.  J.  was  of  opinion,  that 

^^  although  there  was  a  pilot  on  board,  the  pilot  does  not  repre- 

NoiDSTROM  sent  the  ship,  and  tliat  the  master  was  still  answerable  for  every 

trespass.     The  jury  found  a  verdict  for  the  plaintiff. 

Vaughan  Serjt.  had,  on  a  former  day  in  this  term,  obtained  a  role 
nisi  to  set  aside  the  verdict,  and  have  a  new  trial,  upon  two  objec- 
tions. I.  That  the  action  ought  to  have  been  brought  against  the 
pilot,  not  against  the  captain ;  because  the  stat.  3  G.  1.  c.  13., 
which  compels  the  captain  to  take  on  board  a  pilot  in  order  to  come 
up  the  Thames,  and  supersedes  his  authority  while  the  pilot  re- 
mains on  board,  thereby  also  takes  off  the  captain's  responsi- 
bility for  acts  done  during  that  time.  2.  That  the  action  ongbt 
to  have  been  case,  and  not  trespass.  Hugget  v.  Montgomery, 
2  New  Rep,  446.  [Lan^ence  J .  mentioned,  with  relation  to  the 
first  pointy  the  case  of  an  action  brought  against  the  captain  of 
the  Russel  man  of  war,  for  running  down  the  London  East  Jk- 
diaman.  The  captain  was  sleeping  in  his  cabin :  the  lieutenant 
of  the  watch  had  the  command  of  the  ship ;  and  it  was  urged 
that  the  captain  was  not  liable  for  this  misfortune,  inasmuch  as 
the  lieutenant  was  not  his  servant,  being  put  in  by  the  Admi- 
ralty: but  the  objection  did  not  prevail,  and  he  was  hdd 
liable.] 
[  570  ]  Shepherd  Serjt.  now  shewed  cause.  An  action  upon  the  case 
could  not  have  been  maintained  here,  for  this  was  not  an  act  of 
negligence,  but  a  wilful  cutting :  trespass,  therefore,  is  the 
right  action ;  and  if  the  defendant  relied  upon  any  supposed 
necessity  for  cutting  away  the  sail,  he  ought  to  have  pleaded  it 
in  justification.  In  the  case  of  a  sheriff,  trespass  lies  against 
him  for  the  act  of  his  bailiff.  , 

Vaughan,  contrct* 

The  Court  held  that  as  it  did  not  appear  that  the  captain  had 
done  any  act  in  this  case,  the  rule  to  enter  a  nonsuit  must  be 
made 

Absolute. 
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KiRTLAND  V.   POUNSETT.  j^      ^^ 

^  i  ^HE  plaintiff  declared  upon  the  nse  and  occapationof  a  house  inanumpni 
in  the  parish  of  Lambeth.     Upon  the  trial  of  this  cause,  cup«tion  it  is 
at  the  sittinors  for  Middlesex,  after  the  last  Hilaru  term,  it  was  "°*  necwsaiy 

^  to  tute  in 

proved  that  the  name  of  the  parish  was  St,  Mary^  Lambeth,  and  wiimt  parish  tfae 
this  variance  being  considered  as  fatal,  the  plaintiff  was  non-  £^'^  *" 

suited.  And  if  the 

Shepherd  Seijt.  having  in  this  term  obtained  a  rule  nisi  to  set  ^b^ "▼  1' 
aside  the  nonsuit,  and  have  a  new  trial,  'I'l^^  nBmn, 

Best  and   Onslow,  SeijU^.,  shewed  cause.     They  were  pre-      At  least  if  it 
pared  with  many  affidavits  to  prove  that  the  right  name  of  the  ?•  ^'escribed 

*  ^  *  °  by  a  name  g«- 

parish  was  St.  Mary,  Lambeth.     It  is  true  that  in  1  Bos.  225.  neniw  luumo, 
Burbidge  v.  James,  which  was  an  action  for  a  nusance  done  to  coauTnot 
a  house  alleged  to  be  in  Sheerness :  the  house  appeared  to  be  in  therefore  mli- 
the  district  o{*  Sheerness,  but  not  in  the  parish  of  Sheerness;  and  fendant. 
it  was  held  sufficient  to  satisfy  the  description :  but  it  has  al«    *[  571  ] 
ways  been  the  opinion  of  the  profession  that  in  the  action  for  use 
and  occupation,  as  much  certainty  is  necessary  in  the  descrip- 
tion of  the  premises,  as  in  trespass.    The  declaration  states  the 
premises  to  be  in  the  parish  of  Lambeth  ;  now  the  name  of  a 
parish  is  always  taken  from  the  parish  church,  and  the  parish 
church  is  named  St.  Mary,  Lambeth.    In  Frith  r.  Gray,  4  T. 
R.  561  It.  the  description  of  the  county  in  which  Bamet  com- 
mon was  situated,  was  mere  surplusage  :  but  in  the  action  for 
use  and  occupation  it  is  always  necessary  to  state  the  parish :  it 
has  been  the  uniform  practice,  and  undoubtedly  there  is  some 
good  reason  for  it« 

Shepherd  Serjt.,  contri.  In  several  local  acts  of  parliament 
this  parish  is  called  the  parish  of  Lambeth  ;  and  where  a  parish 
is  known  as  well  by  one  name  as  another,  it  is  sufficient  to  call 
it  by  either. 

Mansfield  C.  J.  The  question  is,  whether  in  thi^  case  we 
shall  rekix  that  which  is  a  well  known,  but  inoonvenient,  rule, 
that  in  the  action  for  use  and  occupation  the  plaintiff  shall  de- 
signate the  parish  in  which  the  house  is  situated,  by  its  right 
name  ?  This  case  steers  clear  of  that  class  of  cases  where  there 
is  a  wrong  name  given,  which  might  mislead  the  defendant. 

The 
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I8O9.  The  name  of  Lambeth  is  much  better  known  than  that  of  St. 
Mary,  Lambeth ;  and  the  question  is,  whether  it  be  not  suffi- 
cient to  call  it  by  that  name,  by  which  all  mankind  call  it. 

Lawrence  J.  As  to  the  necessity  of  alleging  the  parish  in 
which  the  premises  are  situated,  in  6  East,  348.  King  v.  Fraser, 
it  is  decided,  that  in  the  action  for  use  and  occupation  it  b 
[  572  ]  not  necessary  to  name  the  parish.  In  an  action  upon  the  case, 
brought  by  Dr.  Leigh,  president  of  the  college  of  physicians, 
against  the  defendant  for  practising  as  a  physician  within  seven 
miles  of  Londoti,  without  licence,  to  wit,  in  the  parish  of  St. 
George  in  the  East :  it  appeared  the  name  of  the  parish  was  St. 
George^s :  and  the  variance  was  held  immaterial. 

Rule  absolute. 


-,     ,,  TOPHAM   t?.  BrADDICK. 

If  goods  are      HPHE  declaration  in  this  case  stated,  that  in  the  lifetime  of 
cinsigned  to  a         William  Cox,  sincc  deceased,  who  in  his   lifetime  was  a 

factor  for  sale  ,  ,  ^^ 

on  commission,  partner  with  the  defendant,  to  wit,  in  Jugust  1795,  in  consi- 
Iw*eTcon"  deration  that  the  plaintiffs,  at  the  request  of  Cox  and  the  de- 
tractto  account  fendant,  had  consigned  and  delivered  to  them  certain  goods  to 
be  by  them  sold  and  disposed  of,  for  and  on  the  plaintiff's  ac- 
count, for  certain  commission  ;  Cox  and  the  defendant  under- 
took to  render  to  the  plaintiffs  a  just  account  of  the  sale  of 
such  of  the  goods  as  should  be  sold  and  disposed  of,  and  to  pay 
over  the  proceeds  thereof,  and  also  to  return  to  them  such  of 
the  goods  as  should  remain  unsold  and  undisposed  of,  when 
they.  Cox,  and  the  defendant,  should  be  thereto  afterwards 
requested  :  the  declaration  then  averted  a  request  made  to  the 
defendant  since  the  death  of  Cox,  to  wit,  in  April  1808,  and 
a  refusaU  The  defendant  pleaded,  1.  The  general  issue.  2. 
That  the  action  did  not  accrue  within  six  years.  Upon  the 
trial  of  the  cause  at  Guildhall,  at  the  Sittings  after  last  Hilary 
term,  before  *Man^eldC.3.,  the  plaintiff  proved  the  consign- 
***^TII"*'  ™"^*''  ment  to  have  been  made  at  the  time  stated  in  the  declaration. 

After  a 
reasonable 

time  elapsed,   a  jury  mi^ht  presume  that  the  consignor  had  made  a  demand,  and  that  Uie  factor   had 
accounted. 

iVnd  14ycarswou1d  be  asuHlicient  time  for  such  a  presumption. 

If  it  were  not  rebutted  by  circum»lauccs. 

*[  583  ] 


sold,  to  pay 
over  the  pro- 
ceeds, and  to 
deliver  tlie 
residue  un- 
sold, on  de- 
mand. 

And  an  ac- 
tion does  not 
lie  against 
him  for  not 
acconnthig, 
till  after  de- 
mand made  of 
an  account. 

Therefore 
the  statute  of 
limitations 
runs  only  from 
the  time  of  a 


with 
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with  an  invoice,  in  which  Cox  and  the  defendant  were  made        *°^* 
debtors   for  91/.,  tlie  amonnt  of  the  goods,  but  there  was  no     Jopuam 
proof  of  any  special  contract  as  to   the  terms  of  die  commission*  v. 

It  was  also  proved  that  Wood,  another  creditor,  who  had  made  Bradpick. 
similar  consignments  in  1795,  had  in  1801  applied  to  Braddick 
for  payment  of  his  debt,  and  had  then  received  for  answer  that 
he  could  get  no  account  from  Cox,    but  that  when  he  did  he 
would  dissolve  the  partnership  and  pay  the  creditors.    The 
partnership  was  dissolved  in  1802,  and  Cox  died  in  1804.    In 
April  1808,  the  plaintiffs  applied  by  letter  to.  the  defendant  for 
an  account  of  the  sales,  and  payment  of  the  proceeds,  and  for 
re-delivery  of  such  part  of  the  goods,  if  any,  as  might  be  yet 
undisposed  of.    To  this  letter  the  defendant  returned  no  an- 
swer, and  there  was  no  proof  that  he  had  in  any  manner  ad- 
mitted his  liability  within  the  last  six  yeara.     Faughan  Serjt. 
for  the   defendant,  contend ed,  that  it  ought  to  be  presumed 
from  the  lapse  of  15  years  since  the  delivery  of  the  goods,  that 
the  plaintiff  hnd  made  a  demand  at  some  time  before,  and  that 
the  defendant  had  accounted.    The  jury,  under  the  direction 
of  Mansfield  C.  J.,  who  thought  that  the  cause  of  action  was 
not    complete    till  a  demand  made,  found  a  verdict  for  the 
plaintiff. 

Vaughan,  in  this  term,  obtained  a  rule  nisi  to  set  aside  the 
verdict  and  enter  a  nonsuit,  on  the  same  objections  which  he  had 
made  at  the  trial. 

Shepherd  and  Best,  Seijts.,  now  shewed  cause.    The  words 
of  the  statute  of  limitations  are,  **  within  six  years  next  after 
the  cause  of  action.'*    That  must  mean  a  clear  and  complete 
cause  of  action.    .This  cause  of  action  was  not  complete  till 
long  within  six  years  before  the  commencement  of  the  suit.     It     [  574  ] 
might  be  extremely  diiEcult  to  say  at  what  time  the  plaintiff  was 
entitled  peremptorily  to  demand  an  account:  the  law  would  say 
it  must  be  within  a  reasonable  time ;  but  when  that  period  ar- 
rives, the  plaintiff  must  mark  it  by  ah  act  of  his  own,  by  a  re- 
quest to  account.    If  a  debt  is  immediate  upon  some  particular 
event,  as  the  delivery  of  goods  sold,  or  the  arrival  of  a  pay- 
day fixed  by  the  contract,  no  demand  is  necessary,  and  in  that 
case  the  statute  would  operate  from  the  time  fixed  ;  but  this  is 
not  a  contract  that  the  defendant  will,  within  a  given  time,  ac- 
count; when  can  it  be  said  that  this  plaintiff  had  a  complete 
right  of  action  ?  Certainly  not  upon  the  instant  delivery  of  the 
goods.     And  if  not  thea*  what  other  period  is  to  be  assigned 

from 
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TOPHAM 


I8O9.       from  which  the  six  years  can  be  compnted?    It  was  necessary 
that  the  plaintiff  should  ask  for  an  accoant,  before  he  could  sue 
^,  for  the  neglect  to  deliver  it,  he  could  not  maintain  this  action 

BaABDiCK.  with  averring  in  his  declaration  the  demand  of  an  account,  and 
that  which  is  material  to  be  averred,  is  also  material  to  be 
proved ;  and  if  he  had  sued  without  such  previous  request,  the 
want  of  it  would  have  been  a  good  defence.  The  caose  of  ac« 
troui  therefore,  is  complete  only  from  the  time  of  the  demand. 
In  1  Bl.  Rep.  Fenton  v.  EmNers,  Lord  Mansfield  C.  J.  held 
that  the  statute  of  limitations  runs  only  from  the  time  of  a  con- 
tingency happening,  not  from  the  time  of  the  promise  ;  conse- 
quently, unless  it  can  be  shewn  that  the  plaintiff  had  applied 
for  the  account  more  than  six  years  before  the  commencement 
of  this  suit,  the  statute  of  limitations  does  not  protect  the 
defendant.  The  request  made  in  1801  was  not  made  on  account 
of  these  goods. 

Yaughan  Seijt.  contri.    There  was  no  precise  evidence  of 
the  contract  stated  in  the  declaration :  the  only  evidence  was, 
[  ^^  ]    that  other  persons  had  dealt  with  Cox  aud  Braddick  on  these 
terms.    But  supposing  the  contract  proved,  more  than  six  years 
have  elapsed  since  the  cause  of  action  was  complete :  for  the 
defendant  promised  generally  that  he  would  pay  all  the  part- 
nership  debts  upon  the  dissolution  of  the  partnership.     That 
event  took  place  in  1802,  and  the  cause  of  action  became  com* 
plete  upon  that  contingency  happening,  since  which  more  than 
six  years  have  elapsed.     According  to  the  plaintiff's  argument, 
tliirty  or  fifty  years  would  not  do  away  the  cause  of  action.    Bat 
the  law  requires  that  at  all  events  the  goods  must  be  either  sold 
or  returned  within  a  reasonable  time,  and  as  so  many  years  have 
elapsed,  it  ought  to  have  been  left  to  the  jury  to  presume  whe- 
ther a  demand  had  not  been  made  before.  In  1  Salk.  421.  Green 
V.  Revettf  Lord  Holt  said  that  the  statute  of  limitations,  upon 
which   the  security  of  all  men  depends,  was  to  be  favoured. 
Presumptions  ought,  therefore  to  be  raised  in  favour  of  it; 
and  as  it  is  a  remedial  statute,  it  ought  to  be  liberally  construed. 
If  a  promissory  note  is   made  payable  on  demand,  a  previous 
demand  is  not  necessary  :  the  commencement  of  the  action  is  a 
sufficient  demand.     Ui  Mod,4Ai.  Collins  y.  Benning,  the  couvi 
held  that  if  the  promise  were  for  a  collateral  thing,  which  would 
create  no  debt  till  demand,  it  might  be  necessary  for  the  de- 
fendant, to  plead  that  he  bad  not  promised   within  six  years 
after  demand  made;  but  there  it  was  an  indebitatus  assumpsit, 

which 
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which  shewed  a  debt  at  the  time  of  the  promise,  and,  therefore,        I8O9. 
a  plea  of  non  assumpsit  infra  sex  annos  was  good.    The  case      ^ 
cited  from  Blackstone  is  Dot  applicable.  right 

Mansfield  C.  J.     It  would  be  too  much  to  say  that  we        >  v. 
conld  find  a  period,  which  must  be  between  1801  and  the  pre-   Forester, 
sent  time,  when  the  plaintiff  could  have  brought  an  action: 
die  defendant's  own  case  proves  that  the  plaintiff  was  to  do  a    [  ^^  i 
collateral  thing,  and  that  no  action  lay  till  demand.     How  and 
when  was  the  demand  to  be  made  {  The  only  person  who  could 
know  the  slate  of  the  consignment,  had  neglected,  according 
to  the  defendant's  own  statement,  to  render  any  account,  up  to 
the  year  1801.     In  that  year,   fVood,  who  stood  in  the  same 
predicament,  though  not  in  the  same  contract,  with  the  plain- 
tiff, made  a  demand,  not  with  any  view -to  found  this  action; 
and  the  defendant  then  said  he  could  get  no  account  from  Cox. 
If  Cox  had  then  rendered  no  account  of  the  goods  of  Wood  and 
others,  there  was  little  ground  for  the  jury  to  presume  that  he 
had  rendered  any  account  of  the  plaintiff's  goods.    Wood  waited 
three  or  four  years  before  he  sued  (a\  with  the  hope  that  the 
defendant  might  receive  an  account  from  Cox.    Why  then  are 
we  to  fix  on  any  particular  period  after  1801,  and  before  this 
action  brought,  at  which  we  may  presume  that  the  defendant 
did  account  ?  Or  why  are  we  to  presume  that  an  earlier  demand 
was  made  by  the  plaintiff,  when  it  appears  that  none  was  made 
by  the  other  creditors  ?  And  the  case  in  12  Mod.  shews  there 
must  be  a  demand  made.    There  is  no  ground,  therefore,  to 
direct  a  jury  to  presume  that  any  account  had  been  rendered, 
nor  would  they  have  presumed  it  if  they  had  been  so  directed ; 
for  strong  evidence  was  given  against  it,  by  the  defendant's  as- 
signing the  reasons  why  he  had  not  accounted. 

Heath  J.  was  of  the  same  opinion.  In  ordinary  cases  it 
might  be  presumed,  from  length  of  time,  that  the  consignee 
bad  accounted.  But  a  demand  must  be  either  proved  or  pre- 
sumed, in  order  to  give  the  plaintiff  a  cause  of  action ;  and 
what  reason  had  either  my  lord  or  the  jury  to  presume  a  demand  [  577  ] 
in  this  case?  The  only  probable  presumption  was,  that 
the  parties  had  accounted,  and  the  circumstances  disproved 
that. 

Lawrence  J.    The  action  would  not  lie  at  the  end  of  a 
week  from  the  delivery  of  the  goods  :  this  is  not  like  the  case ' 
of  money  lent,  which  is  recoverable  the  next  week.     The  goods 

(a)  AnU,  104.  frood  v.  Braddick. 

were 
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I809.       yrere  not  delivered  to  be  acconnted  for  on  the  next  day;  tbey 

ToPHAM     ^^r®  to  S^  to  a  distant  country  to  be  disposed  of,  and  a  consi- 

V,  derable  time  must  be  allowed  for  their  arrival  there^  for  their 

Braddick.  sale,  and  for  the  return  of  the  account.     I  remember  an  action 

of  trover  between  Lord  Bute  and  Mr.  Woriley  Montague,  for 

furniture  left  for  many  years  in  a  mansion-house.     The  statute 

of  limitations  was  set  up ;  but  the  demand  and    refusal  proved 

were  of  recent  date,  and  the  plaintiff  recovered:     There,  bo 

demand  and  refusal  were  presumed  to  have  been  made  at  anj 

time  before^  for  the  possession  was  in  its  commencement  a  legal 

possession. 

Chambre  J.  concurred.  It  is  perfectly  clear  from  the  case 
cited  by  Vaughan,  that  the  statute  could  not  ran  from  the  be- 
ginning of  the  contract.  The  space  of  fourteen  years  might 
have  given  ground  for  an  inference  that  all  had  been  fully  ac- 
counted for  and  paid :  for  by  an  account,  I  think,  is  meant, 
not  a  piece  of  paper,  but  payment.  But  there  is  evidence  tliat 
the  defendant  had  complained  that  Cox  had  not  remitted  die 
proceeds,  or  rendered  any  account,  which  repelled  the  pre- 
sumption. The  plaintiff  therefore,  is  entitled  to  his  yerdict, 
and  the  rule  must  be 

Discharged. 
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^  (IX  THE  EXCHEQUER  CHAMBER.) 

(JooDRiGiiT,  on  the  several   Demises  of  LiVERSAOB  Fow-      M-jfU. 
LKR,  Esq.  and  Robert  Burton,  Esq.,  r.  George  For- 
ESTKRy  Esq.  and  James  Clayton. 

nnHlS  was  a  writ  of  error,  brought  to  reverse  a  judgment  of  ^^*^^^^> 

the  Court  of  King's  Bench,  given  in  this  ejectment  upon  a  ed  to  •  right  o£ 
special  verdict     The  substance  of  such  parts  of  the  verdict  as  ^j^ed^bed' 
related  to  the  points  discussed  in  the  arguments  reported  below  the  devisee 
was,  that  Richard  Browne  being  seised  in  fee  of  the  manor  of  within  the 
Lawley,  with  the  appurtenances,    in  the  parish  of  Wellington^  '^•**™h'  l 
and  also  of  a  certain  tenement  called  Hunts^s  and  Jone*s  tene-  the  derUor 
inent,  situate  in  the  same  parish,  being  the  tenement  men-  JJU^^^^^UJ' 
tioned  in  the  last  count  of  the  declaration,  and  which  tenement     il.,trnant 
was  tlien  parcel  of  the  manor  of  Lawley,  in  the  year  1677,  made  remainder  to 
bis  will,  and  thereby  charged  all  his  real  estate  in  Lawley  with  huownexeca* 
the  payment  of  certain  legacies,  and  directed  that  immediately  yean,  with  re- 
from  and  after  payment  thereof,  "  the  entire  lordship  or  manor  of  ^^^^  ^^  *' 
**  L^ZE^/ey,  aforesaid,  (excepting  the  estate  thereinafter  devised  to  a  fine  with 
*'  Jnne Browne,  Philip  Browne^and  Eleanor  Browne inandio  the  S^rthe^m^ 
*'  the  tenement  of  them,  or  one  of  them  thereafter  limited  and  ap-  ^•»  without  en- 
*^  pointed,)  should  descend  and  come  to  Robert  Browne,  his  to  c.  for  lif^ 
"  eldest  son,  as  his  lawful  right  and  inheritance,  to  have  and  ]»»th  remainder 

°  to  I^.  m  taiJ, 

*'  to  hold  the  said  manor  of  Lawlej^,  and  all  other  the  said  pre«  and  dies  living 
*'  mises  (except  as  thereinafter  excepted),  to  the  said  Robert  c.does^noten- 
**  Browne  and  the  heirs  of  his  body  lawfully  to  be  begotten  for  ter  then,  or 
**  ever,"  with  remainders  over  ;  "  except  and  always  reserved  years aftwthe 
**  out  of  that  *graut,  all  that  one  tenement,  with  all  and  every  ?P|2J*'®"*** 
**  the  lands  and  appurtenances  thereto  formerly  belonging,  for-  Held  that  D. 
*'  merly   known   by  the  name  of  Hunt's  and  Joneis  tenement :  "  ,^"*^^'  f"^ 

•^  •'  cannot  enter 

'*  all  which  last  excepted  messuage,  lands,  and  premises,  and  within  five 

*'  every    thereof,  the  testator  did   thereby   give  and  bequeath  death  of  c.^  * 

•*  unto  Anne  his  wife,  Philip  his  son,  and  £/ea;ior  his  daughter,  .  Whether  a 

*'  for  the  term  of  the  natural  lives  of  them  the  said  Philip  and  be  devisable^ 

*'  Eleanor,  and  the  longer  liver  of  them  ;  and  after  the  decease  ^cUic^j^^^ 

**  of  the  survivor  of  them  the  said  Philip  tand  Eleanor,  then  the  ♦[  579  ] 

"  reversion 
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I8O9.        "  reversion  and  remainder  of  the  said  excepted  messuage  tod 
"Z  "  premises  to  remain  and  to  be  tc>  the  execators  and  assigns  of 

KiGiiT        "the  said  Philip  for  the  term  of  40  years,  he  the  said  Pit/^ 
V.  **  Browne^  Paying  to  his  said  sister  Eleanor,  or  her  execoton, 

Forester,    <«  tjjg  gum  of  100/.  of  lawful  money  for  increase  of  her  portion." 
ano    cr.  rpjjg^^  ^j^^  testator  afterwards,  in  the  same  year,  died  seised  of 
the  manner   of  Lawley  aforesaid,  and  the  said  tenement  called 
Hunts  and  Joneses  tenement,  whereupon    Robert  Broome^  Us 
eldest  son  and  heir,  entered  into  the  manor  of  Lawlej^^  asd 
Anne  Browne^  Philip  Browne^  and  Eleanor   Bronrne,  entered 
'  into  the  said  tenement,  and  became  and  were   seised  thereof 
for  the  nataral  lives  of  the  said  Philip  Browne  and  Eteanor 
Browne,  and  the  life  of  the  longer  liver  of  them ;  and  the  said 
Robert  Browne  being  so  seised  of  the  said  manor,  and  entitled 
to  the  said  tenement  called  Hunt* a  and  Jones's  tenement  ai 
aforesaid,  sabject,  as  to  the  last  mentioned  tenement,  to  tfce 
estates,  terms,  and  interests  given  and  created  in  and  by  tke 
will,  in  Michaelmas  term  1677,  suffered  a  conunon  recovery  U 
the  use  of  himself  and  his  heirs  of  the  manor  of  Lawley,  wi4 
its  appurtenances,  and  all  other  the  messuages,  lands,  teM- 
ments,  and  hereditaments  whatsoever    in    Lawiey    aforesaid, 
which  at  any  time  theretofore  were  the  inheritance  of  HidUiid 
Browne,  and  whereof  he  the  said  Robert  Browne  stood  seised 
L  ^'^  J     of  any  estate  of  inheritance  in    possession  or   reversion :  thai 
Robert  Browne  being  so  seised  and  entitled  of  and  to  the  manor 
of  Lawley,  and   Jnn  Bromie,  Philip  Browne,  and    Eieiam 
Browne,  being  so  seised  of  HunVs  and  Joneses  tenement,  and 
the  said  Robert  Broome  being  so  entitled  in  remainder  to  tbe 
same  tenement,  Robert  Browne,  in  1682,  by  his  will,  devised 
to  Thomas  Langley  and  Charles  Cludd  (inter  alia)  all  tbe  manor 
of  Lawley,  messuages,  lands,  and  tenements,  and  all  other  his 
lands,  messuages,  and  tenements,  situate  in  Lawley;   and  also 
all  other  his  messuages,  lands,  or    tenements  whatsoever  in 
Wellington,  or  elsewhere  in  the  county   of  Salop,  with  their 
appurtenances,    to  hold   unto  the  said   Thomas    Langley  and 
Charles  Cludd,  'their  heirs  and  assigns  for  ever,  in  trust,  bj 
the    perception  of  the  profits  of  the  premises,  or  by  the  sale 
thereof,  at  their  discretion,  to  pay  and  satisfy  his  debts»  lega- 
cies, and  funeral  expences:  that  Robert  Browne,  in  1G82,  died 
so  seised  ;  and  that  Langley  and   Cludd   thereupon,  by  lease 
and  release,  of  the  30th  day  oi  June  and  1st  of  July  1683,  coo- 
veyed  to  Thomas  Burton,  in  fee,  the  manor  of  Lawley  with 
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its  appartenancesy  and  all  messuages  there,  and  all  lands,  tene-        1 8O9. 
ments,  and  hereditaments  whatsoever,  situate  within  the  town- 
ship or  manor  of  Lawlei/,  or  which  were  the  messuages,  lands, 
tenements,  and  hereditaments  of  Richard  Browne,  within  the  r. 

manor  of  Lawley,    That  Anne  Browne  and  Eleanor  Browne    Forester 
died   in  1723,  whereby  the  said  Philip  Browne  became  sole 
seised  of  the  said  tenement  for  the    term   of  his  natural  life, 
the  reversion  thereof  belonging  as  aforesaid.     And  the  said 
Philip  being  so  seised  ;  levied  a  fine  sur  conusance  de  droit,  with 
proclamations  in  Hilary  term,  7th  Geo.  2.  1733-4,   in  which 
William  Forester  Esq.  was  plaintiff,  and  Philip  Browne  and 
Simon  Browne  deforceants,  of  the  same  tenement,  to  the  use 
of  William  Forester,  and  his  heirs ;  whereupon  the  said  William 
Forester  entered  and  became  seised  of  .the  same  tenement,  of     [  581  ] 
and  for  the  estate  acquired  to  him  by  the  said  fine:  that  Tho* 
mas  Burton,  being  so  seised  of  the  manor  of  Lawley,  and  the 
premises  bargained,  sold,  and  released  as  aforesaid,  ia^l785  m%4e 
his  will,  duly  executed,  whereby  he  devised  the  manor  of.  Ihiw- 
ley,  and  all  other  his  manors,  messuages,  tenements,  and  here* 
ditaments,  to  the  use  of  Robert  Burton,  &ther  of  the  above* 
named  Robert  Burton,  one  of  the  lessors  of  the  plaintiff,,  for 
his  life,  and  from   and   after  his  decease  to  the  use  of  William 
Taylor,  and  Thomas  Fowler,  and  their  heirs,  daring  the  life  of 
the  said  Robert  Burton  the  father,  in  trust  to  preserve  cQuiin* 
gent  remainders,  and  from  and  after  the  decease  of  the  said 
Robert  Burton  the  father,  to  the  use  of  bis  first  end  other  squs^ 
severally  and  successively,  in  tail  male :  and  tbat  Philip  Brownei, 
died  in  1738,  and  that  William  Forester,  being  so  seised  as 
aforesaid,  in  1758  made  his  will  duly  executed,  and  thereby, 
devised  the  said  tenement  unto  the  said  George  Forester  and  the 
heirs  of  his  body,  and  afterwards  in  the  same  year  died  so 
seised  ;  upon  whose  death  the  said  George  l^orei^er  entered  into 
the  same  tenements,  and  became  and  was  seised  thereof,  to 
wit,  of  such  estate  therein  as  could  or  might  lawfully  pass  to 
him  by  virtue  of  the  said  last-mentioned  will :  that  l^homas  Bur^, 
ton  died  in  1735,  and  that  Robert  Burton  the  father  died  in 
1803,  and  left  issue  of  his  body  the  said  Robert  Burton,  one  of 
the  lessors  of  the  plaintiff,  his  eldest  son  and  heir  at  law,  who^ 
in  1805,  entered  vLpon  the  premises  10  order  to  avoid  all  fines 
levied  thereof  by  Philip  Browne  and  George  Forester,  or  either 
of  them,  or  any  other  person  or  persons,  ai^d  being  so  pos- 
sessed thereof,  demised  the  same  tenement  to  the  plaintiff.     In 
Vol.  I.  Gg  Trinity 


GOOD- 
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I8O9.        Trinitj/  term  1808,  the  Court  of  King's  Bencb  gave  jndgfnenl 

for  the  defendant.     VideS  East,  552.     The  causes  of  error  as- 

RiGHT        signed  were,  that,  in  the  giving  of  the  judgment,  it  was  affirmed, 

V.  that  the  reversionary  estate  and  interest  of  the  said  Tkoma$ 

roiiESTER,    Jiurtoti  in  *the  tenement  was  an  estate  and  interest  not  devise- 

"'"r'58'^^T  ^^^^  ^y  ^^^  ^^"'  whereas,    by  the  law  of  the  land,    as   the 
'-      ^        plaintiff  averred,  it  was  sucfaran  estate  and  interest  as  was  de- 
viscahle. 

The  case  was  argued  in  Hilary  term  1809,  in  the  absence  of 
Heath,  eind  Lawrence,  Js.,  by  Benyon  for  the  plaintiff  in  error. 
The  only  question  is  on  the  effect  of  the  fine  levied  by  Pib7/p 
Broivue,  It  is  not  true  that  the  interest  which  Thomas  Burton 
had  after  that  fine  levied,  and  before  actual  entry  made,  could 
not  pass  by  grant ;  but  even  if  that  were  so,  it  does  not  follow 
that  it  could  not  be  the  subject  of  a  devise.  There  is  no  dis- 
seisin in  this  case  ;  because  the  jury  have  specially  found  that 
Thomas  Burton,  at  the  time  of  making  his  will,  and  of  his  de- 
cease, was  **  seised  of  the  manor  oihawley  and  the  premises 
so  bargained,  sold,  and  released  to  him  as  aforesaid,"  by  which 
they  have  virtually  found,  that  after  the  fine  levied  by  PhiHp 
Browne,  Thomas  Burton  re-entered  and  re-instated  himself  in 
the  possession,  a  point  which  escaped  notice  on  the  discussion 
in  the  court  below,  so  that  the  question  intended  to  be  made  in 
this  cause,  does  not  at  all  arise.  2.  The  fine  levied  by  the 
tenant  for  life  did  not  devest  the  remainder  or  reversion.  3  Bl. 
Com,  169.  Disseisin  is  defined  to  be  a  **  wrongful  patting  cot 
of  him  that  is  seised  of  the  freehold."  Co.  Litt,  277.  a.  ace. 
This  act  then,  being  committed^  not  by  a  stranger,  but  by  the 
tenant  of  the  freehold  himself,  cannot  work  a  disseisin.  Or, 
3dfy,  if  it  can,  it  is  only  a  disseisin  at  election  :  for  it  most  be 
remembered,  that  there  are  two  species  of  disseisin  known  to 
tlie  laws  ;  the  one  an  actual  forcible  disseisin,  the  other  a  dis- 
seisin at  the  election  of  the  disseisee ;  and  all  disseisins  wrought 
otherwise  than  by  the  actual  forcible  putting  out  of  him  that 
hath  the  freehold,  are  disseisins  at  election  only.  A  fine,  which 
is  a  matter  that  passes  sub  silentio  in  the  court  at  Westminster, 
I  583  ]  cannot  work  an  actual  disseisin.  In  this  case,  the  party  en- 
titled made  his  election  not  to  be  disseised,  which  he  indicated 
by  making  his  will.  The  doctrine  of  Lord  Majtsfield,  in  the 
case  of  Taylor  ex  dem.  Atkyns  v.  Horde,  1  Burr.  105.  has  been 
reprobated,  he  went  so  far  as  to  suppose  that  a  man  whe  was 
actually  disseised,  might  elect  to  say  he  was  not   disseised: 

here 
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here  he  was  mistaken  indeed;  but  it  will  not  be  contended        I8O9. 
that  there  is  not  in  the  law  such  a  title  as  disseisin  at  election ;      T     ~ 
and  although  that  case  may  in  some  points  be  questionable,  the       right 
present  argument  is  not  thereby  affected.     Blunden  v.  Baugh,  v. 

1  Ro.  Ab.  661.  9  Tin.  102.  Cro.  Car.  304.  recognized  in  Car^  a^A*  o^h*' 
ter  162.  Barnes  v.  Freeman.  Tenant  at  will  made  a  lease  for 
years,  not  an  innocent  conveyance  by  bargain  and  sale,  but  a 
common  law  lease,  and  it  was  held  that  it  wrought  no  disseisin 
except  at  the  election  of  the  disseisee,  although  the  conveyance 
were  such  as  may  well  pass  a  greater  estate  than  the  lesser  hath ; 
and  it  was  admitted  that  the  owner  might  at  his  election  con- 
ceive himself  disseised.  Lord  Mansfield  acknowledges  this 
case  to  be  good  law.  It  was  there  held  competent  for  the 
owner  to  grant  his  reversion,  before  he  had  done  any  act  to 
avoid  the  lease  for  years.  Potvsley  v.  Blackman,  1  Ro.  Ab. 
661.  11  Vin.  102.  Palm.  201.  Cro.  Jac.  659.  Mortgagor 
by  bargain  and  sale,  being  in  possession,  before  any  day  of  pay- 
ment, leases  for  six  years  ;  creating  thereby  a  greater  estate 
than  his  own  interest,  which  has  been  said  by  Lord  Mansfield 
to  be  qua  a  tenancy  at  will,  or  what  the  old  books  call  a  tenancy 
by  sufferance :  the  lessee  enters,  holds,  pays  rent,  and  at  the 
end  of  the  term  surrenders  the  possession  to  the  mortgagor, 
who  had  failed  to  pay  the  money  at  the  day  stipulated ;  the 
bargainee  does  not  enter,  but  devises  the  land,  and  it  was 
held  that  he  was  not  disseised  by  the  lease ;  but  that  if  he  were, 
he  was  reinstated  by  the  re-entry  of  the  mortgagor,  and  there- 
fore a  good  devise.  All  the  books  make  a  distinction  be-  r  534  ] 
tween  a  right  of  entry  and  a  mere  right  of  action.  In  this 
case,  to  take  the  point  most  strongly  against  the  plaintiff, 
the  testator  had  a  right  of  entry,  and  was  not  reduced  to  a 
mere  right  of  action ;  for  the  tenant  for  life,  not  having  an 
estate  of  inheritance,  could  not  discontinue,  so  as  to  put  him 
to  his  right  of  action,  1  Lev.  36.  Stephens  v.  Brittridge,  where 
the  case  was,  that  A.  being  tenant  for  life,  with  remaindejr  to 
his  wife  for  life,  with  remainder  to  their  issue  in  tail,  with  re- 
mainder to  C.  in  fee,  j1.  and  his  wife  levy  a  fine  to  the  issue  in 
tail  with  warranty  ;  and  it  was  held,  not  only  that  this  wrought 
no  discontinuance,  nor  tolled  the  entry  of  the  remainder  man 
in  fee,  and  put  him  to  his  right,  but  that  it  did  not  even  devest 
or  displace  his  estate,  and  that  it  was  an  innocent  conveyance, 
and  each  party  passed  by  it  that  which  he  might  lawfully  grant : 
and  Twisden  J.  said  that  if  the^re  were  any  displacing  or  devest- 

6g2  ing 
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I8O9.       jj^g  Qf  j^ijg  remainder,  yet  it  was  only  at  the  election  of  tbe  re- 
G<50D-       winder  man ;  so  that  if  he  should  bring  formedou  and  admit 
inc. HT       himself  out  of  possession,  perhaps  the  warranty  might  be  plead- 
^''  ed  in  bar;  but  there  he  had  entered,  and  did  not  admit  the 

!A^^Th^  estate  to  be  out  of  him,  and  had  thereupon  brought  his  eject- 
ment. This  case  shews,  1.  That  the  doctrine  of  election  ap- 
plies as  well  to  a  disseisen  wrought  by  a  fine,  as  to  that  which 
might  be  affected  by  a  common  law  lease  or  feoffment.  2.  That 
the  doctrine  of  disseisin  at  election  was  familiar  to  the  coarts  in 
those  days,  and  consequently,  it  is  the  law  now  also.  3.  The 
act  of  teuaut  for  life  did  not  devest  the  estate  of  the  remainder 
man,  because  it  was  by  fine,  which  is  an  innocent  conveyance. 
This  position  is  confirmed  by  Jiredon's  case,  1  Co,  76.  There 
are  two  periods  at  which  the  tenant  in  remainder  might  enter : 
either  within  five  years  after  the  fine  levied,  or  within  five  years 
after  the  expiration  of  the  particular  estate.  The  remainder 
[  585  ]  man  might  either  take  advantage  of  the  forfeiture  upon 
the  fine  being  levied,  or  he  might  elect  that  it  should  not 
operate  as  a  forfeiture.  Thomas  Burton  did  not  take  advantage 
of  this  forfeiture,  but  entirely  waived  it,  and,  inasmuch  as  by 
Ills  election  he  has  affirmed  the  act  of  the  tenant  for  life  to  be  a 
lawful  act,  no  estate  was  thereby  devested.  This  is  clearly  to 
be  deduced  from  the  two  cases  last  cited.  If,  however,  it 
should  be  held,  that  the  doctrine  of  disseisin  at  election  does 
not  apply  in  this  case,  but  that  this  fine  operates  tortiously,  as 
a  common  law  conveyance,  and  not  as  an  innocent  conveyance, 
nevertheless  a  right  of  entry,  although  not  grantable,  is  still  ca- 
pable of  passing  by  devise.  The  Courts  might  have  had  much 
difficulty  some  centuries  ago  in  coming  to  this  decision ;  bat 
the  liberality  of  modern  times  has  construed  wills  in  many  in- 
stances with  a  latitude  that  would  formerly  have  been  denied  to 
them ;  and  it  is  not  too  much  to  ask,  that  in  the  5ame  spirit 
they  will  support  a  devise  of  such  an  interest  as  this.  •  A  con- 
tingent or  executory  interest  would  not  formerly  have  been 
deemed  the  subject  of  devise.  But  in  Jones  v.  Roe,  Lessee  of 
Perry,  3  T.  R.  88.  S.  C.  1  H.  B/.30.,  both  Courts  held  that  a 
possibility  coupled  with  an  interest  is  devisable.  The  words  of 
the  statute  of  wills,  32  FL  8.  c,  1.,  are,  **  persons  having  any 
**  manors,  lands,  tenements,  or  hereditaments."  It  has  besn 
supposed  that  there  would  be  a  difficulty  in  pronoancing  that 
-the  interest  of  Thomas  Burton  came  within  the  description  of  ma- 
nors, lands,  tenements,  or  hered itamen ts»  But  Lord  Kenyon  C.  J. 

in 


IN  THE  FoRTY-NiNTH  Ybar  OP  GEORGE  111  585 

in  Jones  v.  Roe,   properly  says,  the  statute  means    persons        I8O9. 
having  an  interest  in  the  lands.     And  it  is  demonstrable  that  a      "Z 
person  having  a  right  of  entry  has  an  interest  in  the  lands.  The       ^ight 
whole  of  that  judgment  bears  strongly  on  the  present  case,  and  r. 

the  plaintiff  might  safely  rest  on  it.     Whatever  is  transmissible    Eorester 
is  devisable.     There  is  no  question  but  that  this  interest  would  *"     notner. 
have  been  descendible:  and,    consequently,   if  this  case  had 
come  before  Lord  Kenyan  for  his  decision,  to  preserve  con-     [    5f  6  ] 
sisteucy   with  his  judgment  pronounced  in  Jones  v.  Roe,  he 
must  have  said  that  this  interest  was  devisable.    The  judgments 
oi  Ashurst  and  Bailer  Js.  id  the  same  case  strongly  corroborate 
this  argument.     The  latler  observes,  that  the  statute  enables  a 
testator  to  devise  all  hereditaments  ;  that  is,  every  interest  that 
can  pass  from  ancestor  to  heir.     If  it  be  descendible,  it  would 
be  strange  to  say  that  it  is  not  also  devisable.     It  is  important 
to  examine  what  is  the  nature  of  that  interest,  which  is  called 
a  right  of  entry.     It  is  sufficient  to  support  a  subsequent  estate 
of  freehold.      Fearne,  1    Cont,  Rem.  ed.  4.  430,   states  that 
**  although  every  contingent  freehold  remainder  must  be  /np- 
"  ported  by  a  preceding  freehold,  yet  it  is  not  necessary  that 
"  such  preceding  estate  shall  continue  in  the  actual  seisin  of  its 
*'  rightful  tenant :  it  is  sufficient,  if  there  subsists  a  right  to 
*'  such  preceding  estate  at  the  time  the  remainder  should  vest ; 
**  provided  such  right  be  a  right  of  entry,  and  not  a  right  of 
*'  action  only ;  for  whilst  a  right  of  entry  remains,  there  can  be 
*'  tio  doubt  but  the  same  estate  continues,  since  the  right  of 
''  entry  can  exist  only  in  consequence  of  the  subsistence  of  the 
''  estate."     The  author  then  cites  the  cases  which  prove  this 
proposition.     Nor  is  the  argument  at  all  affected  by  the  com- 
mon case,  where  a  tenant  for  life,  with  a  contingent  remainder 
over,  levies  a  fine  which  destroys  that  estate,  because  it  is  ne- 
cessary that  the  contingent  remainder  should  vest  eo  instance 
when  the  preceding  estate  ceases,  or  it    will   be   destroyed. 
Smith  v.  Coffin,  2  H.  Bl.  461.     Upon  the  slat.  13  Eliz.  c.  7., 
which  enables  the  commissioners  of  bankrupt  to   dispose  of 
whatever  property  or  interest  the  bankrupt  "  may  lawtully  de- 
*'  part  withal,"  it  was  held  that  a  mere  right  of  action  after  tlie 
right  of  entry  was  barred  by  the  statute  of  limitations,  passed 
by  a  bargain  and  sale  made  by  the  commissioners  to  the  assig- 
nees, and  passed  by  the  name  of  an  hereditament.     Under  the     [  587  ] 
statute  of  wills,  therefore,  as  it  has  been  interpreted  by  Lord 
Kenyan  and  other  judges,  who  have  held  a  much  less  important 

interest 
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GOOD- 


1 8O9.        interest,  namely,  a  contingent  possibility,  to  be  devisable,  tUi 
is  a  devisable  interest :  it  is  hereditament,   and  oogfat  to  paa 

RIGHT  ^y   ^^'^  ^"'• 

V.  Preston,  contrd.   As  to  the  sapposed  conclasion  of  the  special 

FoRRSTBR    verdict,  that  Thomas  Burton  died  seised,  the  verdict  does  not 

and  Another,  g^j  ^j^^^  i^^  jj^j  g^j^^j  of  this  tenement,  but  of  the  manor  only, 

and  the  tenement  had  been  severed  from  the  manor.     lAit,  a 
590.  590.  Bro.  tit.  Comprise,  pL  19.     If  a  lease  for  term  of  GiE, 
or  a  gift  in  tail,  be  made  of  parcel  of  a  manor,  there,  doriBj 
that  interest,  this  land  is  not  parcel  of  the  manor  in  possessioi, 
bnt  the  reversion  is  parcel  of  the  manor :  and   where  disseia 
or  feoffment  on  condition  is  made  of  parcel  of  a  manor,  this  isnol 
parcel  of  the  manor  till  regress.  11  Rep.  47.   Lifor^s  case,  v 
still  more  strongly  in  point.     If  a  man  be  disseised  of  an  aoe, 
parcel  of  his  manor,  although  the  acre  in  right,  is  parcel  of  tb  J 
manor,  yet  if  ji.  enfeoffs  another  of  his  manor,  the  riglitof 
that  acre  shall  not  pass,  bnt  is  severed  from  the  manor  for  erer, 
In  this  case  the  defendant's  conusor  hiid  the  tenement.    Ik 
other  points  in  the  case  are,  1.  Whether  the  testator  s  estate 
was  turned  to  a  right  of  entry  by  the  fine.     2.  Whether  a  rigb 
of  entry  is  devisable.     3.  Whether  the  plaintiff  is  not  barrel 
by  the  statute  of  uonclaim,  a  point  which  has  not  yet  been  co- 
sidered.     1.  It  is  now  settled,  and  even  admitted  by  the  former 
argument  for  the  plaintiff,  that  this  fine  conid  not  have  beei 
avoided  without  an  actual  entry.     This  of  itself  proves  that  tke 
plaintiff  had  no  seisin  till  entry.    The  necessity,  and  for  thft 
reason,  the  sole  object  of  the  entry,  is  to  regain  a  seisin  vUck 
has  been  devested.      Whenever   there    has  been  a  dissdsii, 
there  must,  by  the  rules  of  the  common  law,   be  a  re-entif, 
[  588  ]     before  any  act  of  ownership  which  depends  on  the  existence  of 
a  right  of  the  actual  seisin,  (as  the  making  of  a  lease  for  jeaiSi 
to  try  the  title  in  ejectment,)  can  be  exercised^  or  an  actioa  d 
trespass  can  be  maintained.     When  there  is  a  disseisin  only  it 
election,  then,  in  point  of  fact  and  of  law,  the  seisin  is  nerv 
changed.     It  is  optional  in  the  party  to  consider  his  seisin  as 
continuing,  or  to  admit  himself  disseised,  for  the  sake  of  tryiif 
his  title  by  an  assize,  instead  of  pursuing  some  other  remedj. 
To  trace  this  point  to  its  principle  :    Investiture,  in  the  fewii 
language,  is  of  the  same  import  with  seisin ;  or,  to  use  Ik 
language  of  Lord  Mansfield,  1  Burr.  107.  seisin  is   the  com- 
pletion of  the  investiture  by  which  the  tenant  is  admitted  ivlfi 
the  tenancy :  it  is  the  consummation  of  an  act  -or  conveyance. 

Whoem 
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Whoever  is  seised  is  invested  ;  bence  the  distinction  adopted        i  S<^% 

by  our  law,  between  interests  which  are  vested  and  interests  "Z 

which  are  not  vested.     Ail  interests  of  freehold  which  are  vest-  right 
ed  give  an  actual  seisin ;  in  other  words,    an  estate  :    every  v: 

estate,  therefore,  is  a  seisin  in  fact  or  in  law,  and  is  a  vested    Forester 

..         .Til'  ALtj  •••/•»!  and  Another, 

interest.     By  livery  on  the  land,  a  seisin  in  fact  always  passes; 

so,  by  a  tortious  entry,  claiming  the  freehold,  the  fee  is  gained, 
and  every  disseisin  gains  a  fee  simple,  except  it  be  the  dis- 
i^isin  of  a  tenant  for  life,  or  for  any  other  particular  estate, 
claiming  his  estate  only.  An  heir,  a  remainder  man,  &c. 
before  entry  has  only  a  seisin  in  law.  Interests  which  are  not 
vested,  as  contingent  remainders,  future  and  executory  nses, 
ntud  interests  by  executory  devise,  do  not  confer  any  seisin, 
though  they  may  confer  a  contingent  or  executory  interest. 
Contingent  and  executory  interests  are  sometimes  termed  con- 
tingent  and  executory  estates.  This,  however,  is  an  inaccu- 
rate expression.  To  devest,  implies  the  privation  of  seisin ; 
and  the  law  has  carefully  distinguished  between  estates  which 
are  vested,  and  that  species  of  title  which  remains  after  an 
estate  is  devested.  While  the  estate  is  vested,  the  owner  re-  [  ^^  J . 
tains  the  seisin  of  the  estate  :  when  the  estate  is  devested,  he 
no  longer  retains  any  ownership  or  seisin ;  for  seisin  and  own- 
ership are  convertible  terms.  He  has  merely  a  right  or  title 
of  entry  :  to  make  that  right  available  and  restore  his  seisin,  he 
must  re-enter.  On  his  re-entry,  (unless  the  right  of  entry  be 
taken  away,  as  it  may  be  by  a  descent  cast;)  the  seisin  [or 
estate  will  be  revested.  Hence  the  distinction  between  seisin 
and  disseisin.  Disseisin  is  the  privation  of  seisin ;  it  is  the 
commencement  of  a  new  title,  under  a  new  seisin.  It  supposes 
a  change  of  seisin  from  the  rightful  owner  unto  a  wrong  doer, 
who  is  termed  in  law  the  disseisor.  There  are  four  species  of 
actual  disseisin,  three  by  strangers,  and  the  fourth  by  particu- 
lar tenants  connected  in  privity  of  estate.  The  first  sort  is 
where  a  man  enters  on  the  immediate  freeholder  and  ousts  hin^ :  • 
this  is  called,  generally  and  emphatically,  disseisin.  The  2d 
is  where  a  stranger  enters  on  the  seisin  in  law  which  an  heir 
takes  on  the  death  of  his  ancestor :  this  is  called  abatement. 
The  3d  is  on  the  seisin  in  law  of  a  remainder  man  or  rever- 

• 

sioner,on  the  determination  of  a  particular  estate :  this  is  called 
intrusion ;  and  this  terra  is  applied  to  the  king,  though  he 
cannot  be  disseised.  The  4th  is  discontinuance  by  tenant  in 
tail,   hui>baud  seised  in  right  of  his  wife,  and  discontinuance 

or 
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I8U9.  or  deforcement  by  tenant  for  life.  It  has  been  attempted  to 
confine  the  meaning  of  discontinuance  to  the  act  of  tenant  ia 
tail,  but  it  is  to  be  extended  to  the  disseisin  which  it  by  the 
act  of  tenant  for  life  also.    The  distinction  between  deloce^ 


GooD- 

RIOIIT 

V. 

Forester    ment  and  discontinuance  properly  is,  that  by  deforcement  the 
aiiiJAnonicr.  geigiu  q[  those  in  remainder  is  changed  into  a  right  of  entrj; 
discontinuance  changes  the  seisin  into  a  mere  right  of  actioi, 
so  that  no  entry  can  be  made ;  and  the  remedy  is  by  real  actin 
instead  of  an  ejectment  or  actual  entry.     Every  discontinuaBee 
is  a  disseisin,  but  a  disseisin  is  not  necessarily  a  discontinnaDce. 
[  590  ]     The  best  law  writers,  however,  on  tenures,  have  treated  d^ 
forcement  as  a  discontinuance,  or  as  a  species  of  dhcootina- 
ance.    Thus  Littleton  in  s,  £|92.  treats  of  discontinaance,  aid 
Coke  (on  Litt.)S25.  says,  '*  he,"  Littleton,    ''  nseth   discoih 
''  tinuance  for   a  devesting  or  displacing  of    the  reversioo, 
**  though  the  entry  be  not  taken  away."     Discontinaance  is  de- 
fined by  Finch's  Description  of  Common  Law,  title  Disconti- 
nuance.    Shep.  Ahr,  chapter  Discontinuance^  />•  135.  Argt.  3t 
It  is  necessary  to  distinguish  between  disseisin  in  fact  and  <fis- 
seisin  at  election.     Disseisin  at  election  is  well  known  to  tk 
law,    but  it  is   where  there  is  no  disseisin  in   fact.     Uti.  u 
279.  Co.  Litt.  181.  a.  153.  6.  1  Burr.  110.     This  species  of 
disseisin  has  been  introduced  merely  for  the  sake  of  the  r^ 
medy,  that  the  disseisee  may  have  his  assize;  and  a  liberi 
construction,  as  Lord  Mansfield  observes,  1    Burr.  110.,  ex- 
tended this  remedy,  for  the  sake  of  the  owner,  to  every  tres- 
pass or  injury  done  to  real  property.    The  principal  subjects 
of  those  dibseisins  at  election  were  denial  of  rents,   either  ii 
gross,  or  annexed  to  reversions,  estovers,  corodies,  and  ctker 
incorporeal   hereditaments,  and  sometimes,  though  rarely,  Ik 
pernancy  of  profits  of  land,  where  a  man  entered  and  took  tlie 
profits,  without  claiming  the  freehold ;  such  as  a  lease  for  yesn 
by  a  man  having  no  title,  for  there  was  no  new  reversion,  u 
in  Blunden  v.  Baugh ;  but  if  in  that  case  he  had  made  a  lease 
for  life,  it  would  have  been  an  actual  disseisin,  because  of 
the  livery.     Such  also  was  a  lease  by  a  guardian,  a  tenant  hold- 
ing over,  &c.     There  is  one  instance  of  an  actual  disseishi  of 
rent,  as  rent.     If  a  stranger  disseised  the  lord  of  his  manor, 
he  thereby  gained  actual  possession  of  the  manor,  but  not  ac- 
tual possession  of  the  rent,  which   was  parcel  of  the  manor, 
unless  the  tenant  attorned,  and  then  it  was  an  actual  disseisii 
of  the  rent,  and  yet  it  continued  to  be  at  the  option  of  tk 

lord, 
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lord,  whether  he  vonld  consider  himself  as  disseised  or  not.        1^09. 

Lift.  s.  587.     Co.  Uit.  322.  b.  323.  a.    ♦  In  Co.  Litt.  168.  *.,  a      T 

distinction  is  taken  between  disseisin  and  dispossession.    LiiL      right 
88.  4S6,  487.  illnstrates  this  difference.     Litt.  587.  by  atConi*  v. 

ment  of  the  tenant  and  the  death  of  the  disseisor,  the  disseisee  Foeestxb 
loses  his  distress  for  his  rent :  this  is  a  disseisin  in  fact.  Bat  ^^At? * 
if  one  holdeth  of  me  by  rent  service,  which  is  a  service  in  gross, 
and  not  parceliof  my  manor,  and  another  disseiseth  me  by  tak- 
ing of  the  rent,  and  dies,  I  may  distrain  after  his  decease  :^  this 
is  a  disseisin  at  election.  Hence  it  is  evident,  that  in  the  case  of 
a  rent  in  gross,  there  never  could  be  a  descent  to  toll  an  entry* 
The  next  proposition  is,  that  the  feoffment,  and  other  tortious 
conveyances  of  the  tenant  for  life,  work  a  wrongful  aliena- 
tion, and  do  not  operate  merely  as  a  rightful  conveyance. 
Inasmuch  as  a  tenant  for  life  has  the  freehold,  his  alienation  has 
the  same  effect  as  the  alienation  of  tenant  in  tail,  with  this  differ* 
ence  only,  that  the  tenant  in  tail,  being  seised  by  force  of  the  gift 
in  tail,  may  by  his  alienation  turn  the  reversion  into  a  right  of  ac- 
tion ;  while  the  tenant  for  life,  seised  by  force  of  his  freehold,  can 
only  turn  the  reversion  into  a  right  of  entry.  At  common  law,  in- 
deed, tenant  for  life  could  have  annexed  a  warranty  to  his  aliena- 
tion, and  barred  his  sons  by  collateral  warranty.  Litt.  ss.697. 727. 
Co.  Litt.  365.  b.  381.  b.  By  the  statute  of  Gloucester  this  was 
restrained,  as  to  tenants  by  the  courtesy.  Co.  Litt.  3651  The 
like  restraint  was  put  upon  jointresses  by  the  st.  11  H.  7.  c.  10. 
Co.  Litt.  3§1.  b.  Lastly  the  stat.  4  8c  5  Jnn,  c.  16.  restrained  all 
tenants  for  life.  The  law  has  taken  great  notice  of  the  title  of 
the  alienee  of  tenant  for  life ;  for  he  is  in  by  title  in  the  same 
estate  as  the  alienee  of  a  disseisor ;  consequently  he  stands  in  a 
more  favourable  point  of  view  than  a  mere  disseisor.  A  fine 
levied  by  a  tenant  for  life  has  a  tortious  operation  like  a  feoff- 
ment, and  is  not,  as  it  has  been  said,  merely  an  innocent  con- 
veyance, an  assertion  which  was  never  before  heard  of.  On  the 
contrary,  a  fine,  when  levied  by  particular  tenants  has  ^||fay8  [  S02  ] 
been  considered  as  a  tortious  conveyance.'  In JPermor's  case,  3  Co. 
78.  b.  the  right  of  tenant  for  life  to  levy  a  fine  and  bar  his  lessor 
by  nonclaim  is  acknowledged.  This,  as  Lord  Mansfield  ob- 
serves, IBurr.  109.,  was  on  account  of  the  confidence  and  pri- 
vity of  estate  between  tenant  for  life  and  the  reversioner  and  the 
notoriety  of  his  investiture.  If  tenant  in  tail  makes  a  lease  for 
years  of  land,  and  after  levies  a  fine,  this  is  a  discontinuance ; 
for  a  fine  is  a  feoffment  of  record  and  the  freehold  passelh.     Co. 

Litt. 
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]  809*       Litt.  332.  b.    Forfeiture  may  be  where  a  greater  estate  passelh 
"Z        ■      by  livery  than  the  particular  tenant  may  lawfully  make,  wfaerebj 
KiGBT       *^  reversion  or  remainder  is  devested,  as  by  alienation  by  feoff- 
V.  ment,   fine,    or  recovery  by  consent.     Co.  Litt.  251*  tf.    And 

Forester    though  in  the  case  of  ^im^^  v.  Boum,  1  Salk.  34L,  the  Comt 
andAnothcr.  ^qj^\q^  ^h^  propriety  of  calling  a  fine  a  feoffmeni  on  record, 
they  admitted  that  it  had  the  efiect  of  a  feoffment  to  scnne  piv- 
poses,  if  he  that  levied  the  fine  was  seised  of  the  freehold  at  tbe 
time  of  the  fine  levied.    Lord  Coke  {Co.  litt.  251.  b.)  dividei 
alienation  by  tenant  for  life  into  two  sorts,  viz.  by  alienatiot 
devesting,  or  not  devesting ;  devesting,  as  by  levying  a  fine, 
or  suffering  a  common  recovery  of  lands,  whereby  the  reversion 
or  remainder  is  devested ;  not  devesting,  as  by  levjring  of  a  fine 
in  fee  of  an  advowson,  rent,  common,  or  any  other  thing  thai 
lieth  in  grant.    The  case  of  a  fine  is  better  than  the  case  of  a 
feoffment,  because  on  the  alienation  a  fine  is   paid,  and  tbe 
conusee  comes  in,  (by  presumption  of  law,  and  formerly,  ii 
fact,)  ¥rith  the  assent  of  the  lord.     But  the  tenant  for  life  had 
this  disposing  power  only  while  he  was  actually  seised  of  tin 
freehold.    And  it  is  important  to  observe,  that  after  a  disseisin 
nearly  all  the  rights  and  privileges  of  ownership  are  transferred 
from  the  disseisee  to  the  disseisor.     For  the  disseisee,  until  he 
has  re-^itered,  cannot  lease,  cannot  charge  by  grant,  Perk.s, 
[.503  ]    65.;  or  take  a  release  of  a  rent-charge.  Perk.  s.  504.^  reversion, 
or  aright  of  action,  cannot  be  tenant  to  the  precipe,  GCo.56^ 
cannot  even  endow.  Perk.  426.     His  right  gives  no  title  of 
dower ;  he  cannot  give  seisin  of  rent  by  attornment.  6  Co.  SB. 
Bredimani's  case.    And  although  he  may,  on  account  of  his  pri- 
vity, accept  a  release  of  services,  Co.  Litt.  268.,  he  cannot 
accept  of  a  release  of  a  reversion.    If  there  be  a  feolTment  made 
by  livery  of  seisin  by  disseisor  and  disseisee,  it  is  the  feoflmest 
of  the  disseisor.     Perk.  s.  157.     Otherwise,  if  the  disseisee  re- 
enter before  the  {eofiment.     Perk.  690.     If  a  reversioner  dis- 
seiaeiihis  tenant  for  life,  he  hath  a  new  estate  under  a  new  title, 
and  cannot  grant  his  reversion  eo  nomine.     Hob.  323.     A  reco- 
very, or  fine  levied  to  a  stranger,  may  operate  by  estoppel  to 
extinguish  his  title.     Bucklers  case,  2  Co.  56.     Moor's  case, 
Palm.  365.     Weale  v.  Lower,    Pollexf.  &4.     His  right  is  no 
assets  till  recovery.    6  Co.  58.     Perk.  s.  270.     Before  accqpt- 
ance  of  the  disseisee  as  tenant,  the  lord  may  treat  either  the 
disseisor  or  disseisee  as  tenant.     Hence  he  may  have  escheat 
on  tho  death  of  the  disseisee  without  heirs :  but  after  accept- 
ance 
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ance  of  the  disseisor,  the  disseisor  alone  is  tenant :  and  the        1 8O9. 
alienee  of  the  disseisor  is  tenant,  for  he  comes  in  by  a  fendal      T 
contract  to  which  the  lord  hath  consented.     On  the  other  hand,       right 
the  dissseisor  may  lease,  charge,  endow  alone.  Perk.  426.;  may  t^. 

take  a  release  from  the  disseisee,  a  stranger,  or  the  lord  of  the   Forester 
fee  ;  is  done  tenant  to  the  pracipe  ;  may  give  seisin  of  a  rent,  ^"dAnother. 
6  Co.  58.  a.    Dower  assigned  by  him  without  covin  binds  the 
disseisee.    6  Co.  58.     Co.  Liit.  35.    Perk,  304.     He  may  ac- 
cept a  release  of  services.     His  feoffment  is  good.     Perk.  157. 
Litt.  s.  478.    If  disseisor  and  disseisee  join  in  an  exchange,  it 
is  the  exchange  of  the  disseisor.    Perk.  280.    His  wife  is  dow- 
able,  and  his  assignment  of  dower  is  not  avoided  by  his  taking 
a  release  from  the  disseisee.     Co.  Litt.  278.  b.;  bat  if  the  dis- 
seisee had  entered,  the  dower  would  have  been  avoided.     His 
fine  will  be  good,  and  will  confirm  bis  title  by  nonclaim.    His     [  594  ] 
estate  is  assets,  in  his  heir's  hands.    Perk.  270.  6  Co.  58.   'The 
lord,  upon  his  decease  without  heirs,  shall  have  his  escheat,  for 
the  lord  may  elect  to  affirm  the  feudal  contract  either  with  the 
disseisor  as  tenant  de  facto,  or  with  the  disseisee  as  tenant  de 
jure.  Perk.  s.  157.     If  disseisor  and  disseisee  had  joined  in  a 
feoffment  after  the  disseisee  had  re-entered,  it  would  be  the 
feoffment  of  the  disseisee,  and  the  confirmation  of  the  disseisor; 
but  if  it  had  been  before  entry,  it  would  be  the  feoffment  of  the 
disseisor  and  confirmation  of  the  disseisee.     So  if  the  heir  of 
the  disseisor  and  the  disseisee  come  on  the  land  together  to  give 
seisin,  the  law  will  adjudge  the  possession  to  be  in  the  dissei* 
sor,  though  the  disseisee  has  jus  majus  in  re.  8. 233.    And  seve- 
ral other  instances  might  be  enumerated.     It  is  next  to  be 
shewn,  that  when  the  feoffment  of  tenant  for  life  passes  a  greater 
estate  than  the  feoffor  hath,  it  also  devests  the  fee  simple  out 
of  the  reversioner,  or  remainder«man.     Lilt.  ss.  609,  610.    For 
it  cannot  at  the  same  time  be  in  one  and  the  other,  since  there 
cannot  be  two  fee  simples  of  the  same  land.    When  tenant  for 
life  makeCb  a  feoffment  in  fee,  the  fee  simple  passeth  bwiuch 
feoffment.     Litt.s.  611.     So  tenant  for  years  may  make  aT^off- 
meiit  in  fee,  and  by  his  feoffment  the  fee  simple  shall  pass,  and- 
yet  he  had  at  the  time  of  the  feoffment  made,  but  an  estate  for 
term  of  years,  &c.     Liti.  s.  611.:  his  feoffment  works  a  ditjseisin 
to  the  lessor.     Co.  Utt.  330.  b.     Tenant  for  life,  the  remainder 
in  tail,  the  reversion  in  fee,  and  the  tenant  for  life  enfeoffs  him 
in  the  reversion  in  fee,  it  is  a  forfeiture  of  his  estate,  and  shall  "" 

devest  the  estate  tail  in  remainder.     Cbudteigh*^  case,  1  Co. 

140. 
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^^^9'       140.  1st  ret.    Lord  Mansfield  tboaght  that  most  of  the  cases  io 
Good-       Littletofi  applied  to  disseisiD  at  election.     This  was  trae  as  to 
BIGHT      the  chapter  respecting  rent3»  but  not  true  as  to  several  other 
^-  chapters,  as  of  warranty,  continaal  claim^  and  several  otherL 

sndAaot^r    ^^'•*'  ^^^'     If  a  man  be  disseised,  and  the  disseisee  makei 
♦r  595  1     continaal  claim  to  the  tenements  in  the  life  of  the  dissdsor, 
althoagh  that  the  disseisor  dieth  seised  in  fee,  and  the  land  de- 
scend to  the  heir,  yet  may  the  disseisee  enter  upon  the  pos- 
session of  the  heir,  notwithstanding  the  descent.   It  may  appetr 
extraordinary  how  the  disseisor  can  die  seised  with  continual 
claim  of  the  disseisee,  but  it  is  becaose  the  remaining  of  the 
tenant  on  the  land  is  a  new  disseisin,  and  the  heir  most  enter 
within  a  year  and  a  day.    So,  if  tenant,  for  life  aliene  in  fee, 
that  is,  by  common  recovery,  feoffment,  or  fine,  the  only  meau 
by  which  it  conld  be  done,  and  this  expression  is  material,  to 
shew  that  the  defendant  acqoired  a  fee,  for  the  descent  of  an 
estate  pur  auter  vie  does  not  toll  an  entry  ;  he  in  the  reversion, 
or  lie  in  the  remainder,  may  enter  upon  the  alienee ;  and  if 
such  alienee  dieth  seised  of  such  estate  without  continaal  claio 
made  to  the  tenements  before  the  dying  seised  of  the  alienee, 
and  the  lands,  by  reason  of  the  dying  seised  of  the  alienee,  de- 
scend to  his  heir,  then  cannot  he  in  the  reversion  or  he  in  tbe 
remainder  enter.      LitL  s.  415.     Again,    Co.  Litt.  s.  327.  i. 
There  is  a  diversity  between  an  alienation  working  a  disconti- 
nuanoe  of  an  estate  which  taketh  away  an  entry,  and  an  aliena- 
tion working  a  devesting,  or  displacing  of  estates,  which  taketh 
away  no  entry.    As  if  there  be  tenant  for  life,  the  remainder 
to  il.  in  tail,  the  remainder  to  B.  in  fee,  if  tenant  for  life  doth 
alien  in  fee,  this  doth  devest  and  displace  the  remainders,  but 
**  worketh  no  discontinuance ;''  (t.  e.  so  as  to  turn  tlie  estate  into 
a  right  of  action,)  and  '*  therein  it  is  to  be  observed,  that  to  every 
discontinuance  there  is  necessary  a  devesting  or  <lisplacing  of 
the   estate,  and  turning  the  same  to  a  right ;  for  if  it  be  not 
turned  to  a  right,  they  that  have  the  estate  cannot  be  driven  to 
an  action ;  and  that  is  the  reason  that  such  inheritances  as  lie  in 
grant  cannot  by  grant  be  discontinued,  because  snch  grant  de- 
[  596  1     vesteth  no  estate,  but  passeth  only  that  which  he  may  lawfully 
grant,  so  that  the  estate  itself  doth  descend,  revert,  or  remain.* 
Though  Lord  Cokeys  observation  is  applied  to  a  discontinuance 
which  reduces  the  estate  to  a  right  of  action,  it  is  equally  appli- 
cable, (except  as  to  the  remedy)  when  the  estate  is  turned  into 
a  right  of  entry.    The  operation  of  innocent  and  rightful  con- 
veyances 
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vcyances  is  materially  diCTerent.     A  grant  by  deed  or  by  fine  of       I8O9. 
things  lying  in  grant  maketb  no  discontinnance.     Litt.  s,  618.      'Z 
For  it  is  a  maxim  in  law  that  no  grant  by  deed  of  such  things       right 
as  do  lie  in  grant,  and  not  in  livery  of  seisin,  doth  work  any  dis-  v. 

contiuaance.  Co.  Litt.  s.  832.  Every  discontinnance  workelh  Forester 
a  wrong.  Co.  Litt.  ihid.  In  Seymour's  case,  10  Co.  98,  Lord  w^^Anothcr. 
Coke  shews  that  tenants  of  a  determinable  fee  cannot  devest  or 
discontinne,  because  there  cannot  be  any  tortioas  alienation. 
But  when  tenant  for  life  or  in  tail  maketh  a  feofiment,  the  feoff- 
ment is  tortious  ;  for  tenant  for  life  cannot  lawfully  give  the  fee, 
therefore  the  feoffment  is  tortious,  and  in  case  of  an  estate  tail,  it 
is  tortious,  as  to  his  issue,  and  those  in  remainder  or  reversion. 
Finally,  Lord  Chief  Justice  flii/e,  in  Focus  v.  Salisbury ,  Hard, 
400.  observed,  '^  The  fine  here,  [by  tenant  for  years,]  does  not 
"  displace  the  estate.  As  if  lessee  for  years  be,  the  remainder 
**  over  for  life,  and  lessee  for  years  levy  a  fine,  and  five  years 
'^  pass,  the  lessor  is  not  barred  by  any  nonclaim,  because  the 
**  fine  operates  nothing,  and  partes Jinis  nihil  habuerunt  may  be 
**  pleaded  to  it;  otherwise  it  is  where  a  tenant  for  life  levies  a 
*^  fine,  for  he  has  a  freehold,  and  his  fine  displaces  the,  remain- 
''  ders ;  and  therefore  an  entry  is  requisite  within  five  years  after 
**  the  death  of  the  tenant  for  life ;  and  therefore  wh^n  a  lessee 
'^  for  years  or  at  will  is  to  levy  a  fine,  it  is  usual  fo^  the  lessee 
^  to  make  a  feoffment  first  to  displace  the  other  estates.  But 
**  here  the  lease  for  years  is  antecedent  to  the  estate  of  the 

lessor  who  levies  the  fine,  and  he  bas  a  freehold  expectant  [  507  ] 
upon  the  lease,  and  not  precedent  to  it.  If  there  be  tenant 
for  life,  remainder  for  years,  remainder  in  fee  to  the  remain- 
der man  for  years,  and  the  remainder-man  for  years  levies  a 
fine,  the  estate  for  life  will  not  be  barred  by  this  fine,  as  hath 
been  adjudged :  but  it  was  held  in  the  same  case  that  a  lease 
for  years  in  possession  would  have  been  barred,  quad  non 
*^  credo.  And  the  reason  of  B/undelPs  case  holds  here,  that  a 
**  man  shall  not  be  disseised  against  his  will ;  and  a  fine  fiib 
'^  five  years  nonclaim  must  bar  an  estate  precedent  to  the  fSe, 
**  not  subsequent  to  it.  And  there  is  here  a  privity  of  estate 
''  betwixt  the  lessor  and  the  lessee,  and  therefore  the  fine  shall 
'*  not  bar,  as  in  case  of  a  mortgage,  where  the.  mortgagor  con- 
**  tinning  in  possession  levies  a  fine.  And  in  the  Duchess  of 
*'  Richnond's  case  in  C.  B.  this  very  case  was  adjudged  in  termi- 
nis,  for  two  reasons ;  first,  By  reason  of  privity  betwixt  the 
persons ;  2dly,  Because  the  lessor  was  in  the  nature  of  a 
'*  tenant  at  will,  and  there  was  a  natural  confidisnce  between  the 

"  parties. 
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I8O9.       '<  parties.     If  he  be  tenant  for  life,  the  remainder  for  life,  the 
*^  remainder  for  life,  the  remainder  in  fee  to  the  first  tenant  for 
^'  life  in  remainder,  li^ho  levies  a  fine;  this  is  adjudged  to  be  a 
V.  '^  forfeiture,    but  that   it  operates  no  displacing.      Galianfi 

Forester    *«  case.     And  although  in  this  case  the  lessor  be  estopped,  jet 
andAnothcr-  ,,  ^^^  j^  nothing  to  the  lessee."    All  the  instances  which  haic 
been  noticed  are  cases  of  actual  disseisin,  as  distingnished  from 
disseisin  at  election :  the  person  on  whom  the  entry  is  made,  or 
whose  seisin  is  devested  or  discontinued  by  the  operation  of  1 
feoffment  or  a  fine,  has  no  option  whether  he  will  deem  himself 
disseised  or  not.     If  he  had  such  election,  he  might  contend 
that  a  fine  levied  was  void  for  want  of  a  freehold  in  the  dissdsor, 
or  he  might  alien,  &c.  to  a  stranger,  and  thus  introduce  lus 
gvantee  to  contend  the  question  of  title  with  the  disseisor.  Lord 
[  598  ]      Mansfield  admitted,  1  Burr.  113.,  that  if  there  bad  been  a  dif- 
seisin,  there  could  not  be  a  devise,  without  re-entry.    In  short, 
the  plaintiff  would  assign  a  right  or  title  of  entry  ;  or  chose  ii 
action,  contrary  to  a  maxim  of  law.    In  the  argument  of  the 
plaintiffs  the  case  oiPousely  v.  Blackman,  Pa/m.  201,  also  re- 
ported in  Cro.  Jac.  659.,  and  in  2  Roll.  Rep.  284.,  was  sinm^ 
insisted  on  as  decisive  in  favour  of  the  plaintiff,  and  as  provio; 
that  a  disseisee  loay  devise.    The  facts  of  that  case  were,  thsti 
bargain  and  sale  was  made  on  condition  to  be  void  on  payoent 
of  a  sum  of  money  within  five  years,  and  with  an  agreaneat 
that  the  bargainpr  should  take  the  rents  until  default  in  payment 
of  the  money.  The  bargainor  made  a  lease  within  the  five  yean, 
and  the  lease  being  expired,  he  entered  after  the  five  yean; 
after  this  entry,  and  without  making  any  entry  on  the  bargainor, 
the  barfcainor  devised  to  Perryman,  who  was  the  lessor  of  the 
plaintifi*  in  ejectment.     It  was  objected  to  the  plaintiff's  title, 
that  the  entry  of  the  bargainor  was  a  disseisin  to  the  bargainee, 
and  that  the  bargainee  had  no  devisable  interest ;  bat  it  im 
decided  that  the  devise  was  good.     This  decision  proceeds  oa 
the  ground,  that  neither  the  lease,  or  subsequent  entry  of  the 
bargainor,  was  any  disseisin.    In  short,  it  was  nothing  more 
than  the  common  case  of  a  lease  by  a  mortgagor,  and  soch  lease 
has  no  operation  to  devest  the  estate  of  his  mortgagee.    The 
reports  of  this  case  do  not  exactly  accord.:  according  to  Pabnttr^ 
tbo  conclusion  is,  ''  that  at  last,  for  thiC  inconvenience  whidi 
would  be  introduced  into  the  state,  if  the  bargainor  might 
frustrate   the  devise  of  a  bargainee,  by  such  secret  act  be- 
tween him  and  a  stranger,    it  was  resolved   by  Ley  C.  J. 

"  Doddendge, 
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Dodderidge,    Houghton,  and   Chamberlain,  that  the  devise       I8O9. 
made  by  the  bargainee  was  good."    But  according  to  RoU,      "T 
it  was  adjudged  that  the  devise  was  good,"  but  the  Court  did       right 
not  say  on  what  ground.    And  Croke  gives  this  solution  as  the  o. 

result  of  the  case,  "  that  by  *  this  means  many  assurances    Forester 
*'  would  be  destroyed,  which  the  law  will  not  suffer;  wherefore  ^^^S^' 
**  the  law  accounts  that  the  bargainor  hy  his  entry  is  in  of  fais 
**  former  estate,  and  the  will  of  the  bargainee  is  good  :  and  by 
**  all  the  four  justices  it  was  adjudged  for  the  plaintiff."    From 
this  comparison  of  the  reporters,  it  is  evident  that  the  Court 
came  to  the  determination  that  there  was  no  actual  disseisin  ; 
that  at  the  utmost  it  was  a  disseisin  only  at  election,  und  1  £0. 
Abr.  661.     Disseisin,    H.  pL  3,  4.  abridges  the   case  accord- 
ingly.      In  Blunden  .v.    Baugh, '  Cro,  Car.  804.    the  learn- 
ing of  disseisins,   and  the  difference  between  actual    dissei- 
sins and  disseisins  at  election  was  fully  considered.      The 
point  of  that  case  is,  that  a  person  being  tenant  at  will,  made 
a  lease  for  years,  and  it  was  the  opinion  of  the  Court  that  no, 
actual  disseisin  was  committed  ;  and  much  discussion  took  place 
in  regard  to  the  person  who  shotdd  be  deemed  the  disseisor. 
The  distinctions  to  be  collected  from  this  case  are,  that  no  one 
who  enters,  claiming  a  term  for  years,  or  who  makes  a  lease 
for  years  without  first  making  an  entry  to  gain  the  freehold,  can 
be  deemed  an  actual  disseisor.     But  the  case  of  Blunden  ¥• 
Baugh  is  particularly  important  to  the  defendant,  as  it  contains 
a  comment  on  the  recent  determination  in  Boimtly  v.  Blackman. 
And  the  report  proceeds  to  give  it  as  the  opinion  of  all  the 
judges,  that  if  the  bargainee  had  been  disseised,  the  devise  had 
been  void  ;  and  it  shews  the  consequence  of  there  being  no  dis- 
seisin, viz.  that  the  freehold  remains  in  the  former  owner.    At 
this  period,  the  reason  which  governed  the  decision  in  the  case 
of  Pousely  v.  Blackman,  must  have  been  well  known  to  the  bar 
and  to  the  Court ;  and  from  the  opinion  of  the  Court  in  Blun- 
den v.  Baugh,  and  from  the  uniform  opinion  expressed  by  sub- 
sequent Judges,  including  Lord  Holt,  the  conclusion  is,  that  a 
disseisee  has  no  deviseable  interest ;  and  Poitseley  v.  Blackman,     [  600  ] 
so  far  from  establishing  the  right  of  a  disseisee  to  make  a  valid 
devise  is  an  authority  that  no  disseisin  had  been  committed, 
but  the  possession  of  the  bargaiifor  under  the  agreement,  (which 
in  the  report  is  called  his  former  estate,)  was,  in  point  of  law, 
the  seisin  of  the  bargainee.    2diy.  In  answer  to  the  position, 
that  every  interest  which  is  descendible  is  deviseable,  it  is  to 

be 


600  CASES  IN  EASTER  TERM 

1809.       be  answered,  that  a  right  of  entry,  like  a  right  of  action,  is  not 
Z,  deviseable.     The  policy  of  the  law  is  in  favour  of  this  proposi- 

mGUT       ^011 ;  ^^  ^^^^  ^^^  he  reserved  to  a  stranger,  nor  could  the 
o.  alienee  of  a  reversion  at  common  law  enter  for  condition  brokeo. 

Forester,    JJttn  ss.  346,  347.   This  matter  was  mnch  discussed  in  PTtiMg- 
andAnotbcr.  ^^^*^  c^e,  where  it  was  designed  as  the   means  of  creating  a 
perpetuity.    10  Co.  35.  Ace.  Jermyn  v.  Arscot,  1  Co.  85.  Jlloor, 
364.     Liit.  347.     Co.  Litt.  215.  a.    A  distinction  is  taken  oo 
the  statute  of  wills,  32  H.  8.  c.  34.  that  a  stranger,  the  devisee 
of  the  reversion  for  life  or  years,  may  take  benefit  of  a  condition 
created  on  a  lease  for  years :  but  a  grantee  of  part  of  the  re?e^ 
sion,  as  of  one  acre  out  of  three,  shall  not.     Before  the  statote 
of  wills  there  was  no  mode  of  making  a  will  of  a  legal  estate, 
but  by  means  of  a  custom ;  but  under  thp  custom,  as  under  tke 
statute,  it  was  necessary  that  the  devisor  should    be  seised  it 
the  time  of  making  his  will.    Fortunately  one  case  is  preseired 
of  a  devise  before  the  statute  of  wills.    39  H.  6. 18.  b.pl.2i 
wherein  it  was  held  to  be  a  good  plea  against  a  devise,  that  tk 
testator  did  not  die  seised ;  and  the  reporter  is  also  of  opinioi, 
that  it  would  have  been  a  good  plea  that  he  had  nothing  in  tk 
lands  at  the  time  of  making  the  devise,  as  if  he  had  been  dii- 
seised  before  the  devise  made,  and  had  re-entered  after  tlie 
devise.     Bunker  v.  Cook,  11  Mod.  123.  ace.  (which  case  is  bet- 
ter reported  at  the  end  of  Gilbert  on  Devizes.)  And  there  is  this 
good  reason  for  the  decision,  that  the  devisor  must  be  seised  tf 
f  601  ]     well  when  he  makes  the  devise,  as  when  he  gives  effect  to  it  bj 
his  decease;  though  Lord  Holt,  without  departing  from  tke 
principle,  thought  that  if  he  be  disseised,  and  then  devise,  umI 
afterwards  re-enter  and  die  seised,  this  shall  purge  the  disseisiB, 
and  make  the  will  good   by  relation  ab  initio.     11  Mod.  138. 
Lord  Eldon  Chancellor,  in  8  Ves.  282.  The  Attorney  General  f. 
Vigor,  was  of  opinion,  with  Lord  Holt,  in  the  last  cited  case, 
that  a  right  of  entry  was  not  deviseable,  and  that  if  a  devisor 
had  been  disseised,  and  had  not  re-entered,  the  will  would  bave 
continued  revoked,  because  at  his  death  be  had  nothing  but  a 
right  of  entry.     No  argument  in  favour  of  the  plwitiff  arises  on 
the  words  of  the  statute  of  wills.     That  statute  enacts,  tbat 
"  all  persons  having,  or  which  hereafter  shall  have,  any  maooni 
^*  lands,  tenements,  or  hereditaments,  holden  in   socage,  anl 
'^  not  haying  any  manors,  &c.  holden  of  the  king  by  knighti' 
"  service,  &c.,  shall  have  full  and  free  liberty,    power^  and 
*'  auihorify.  to  give,  dispose,  will  and  devise^  as  well  by  btf 

"hst 
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*'  last  will  and  testament  in  writing,  or  otherwise,  by  act  or  acts      ^ 

lawfully  executed  in  his  life,  all  bis  said  manors,  lands,  tene-       Good- 
rncnts,  or  hereditaments."     This  was  much  caaght  at,  as  a       right 
great  boon  to  the  public,  and  many  questions  arose  on  it.     In  ^' 

the  next  session  but  one,  a  statute  was  made,  34&35/f.  8.  anjAuytij^.,. 
c.  5.  which  explains  the  power  given  by  the  former  to  extend 
to  all  persons  **  having  a  sole  estate  or  interest  in  fee  simple,  or 
••  seised  in  fee  simple  or  coparcenary,  or  in  common  in  fee  sim- 
*'  pie,  of  and  in  any  manors,  lands,  tenements,  rents,  or  other 
**  hereditaments,  in  possession,  reversion,  remainder,  or  of 
'*  rents  and  services  incident  to  any  reversion  or  remainder.** 
These  words  are  incapable  of  being  construed  to  extend  to  a 
right  of  entry  :  until  a  recent  period  the  privilege  of  devising 
was  denied  by  the  Courts,  even  to  persons  who  were  the  owners 
of  contingent  or  executory  interests.  But  under  the  word 
**  having,"  in  the  statute  of  wills,  the  right  of  devising  has  been  [  602  ] 
extended  to  persons  having  possibilities  coupled  with  an  inte- 
rest, and  to  the  owners  of  contingent  BXkd  executory  interests, 
us  persons  of  this  description.  Roe  v.  Jones,  And  although 
the  opinion^  of  many  great  lawyers  has  been  against  that  deci- 
sion, I  do  not  combat  it.  It  was  very  proper,  liberal,  and  rea<- 
sonable.  But  it  never  was  in  the  contemplation  of  the  Courts 
to  extend  the  right  of  devising  to  persons  who  had  mere  rights 
or  titles  of  entry.  It  is  evident,  that  neither  Lord  Kenyon, 
Chief  Baron  Ei/re^  or  Lord  Eldon  understood  th^  decision  in  Roe 
V.  Jones  to  have  gone  to  this  extent.  That  case  decides  no  more 
than  that  a  possibility  coupled  with  an  interest,  as  a  contihgent 
remainder,  may  pass  by  the  will  of  the  owner.  Now  in  point 
of  law,  though  it  is  otherwise  in  point  of  fact,  a  right  or  title  of 
entry  is  no  interest,  at  least  no  interest  for  the  purpose  of  dis- 
position, though  it  is  an  interest  which  may  be  released  :  it  is 
merely  a  naked  possibility.  The  ownership  is  in  the  person  who 
has  the  seisin,  though  the  right  of  defeating  that  ownership  is  in 
the  person  who  has  the  right  or  title  of  entry.  Contingent  and 
executory  interests  partake  of  the  nature  of  remainders,  and 
may  be  assimilated  to  them  ;  and  for  that  reason  each  owner  has 
only  a  partial  interest,  and  the  several  parts  make  one  whole. 
A  possibility  coupled  with  an  interest  is  devisable  when  it  Is 
part  of  the  ownership  under  tlie  seisin,  that  is,  the  two  in- 
terests put  together  make  but  one  fee  simple.  Though  the  law 
says  it  is  not  a  remainder,  that  is  only  because  the  common  law 
had,  before  the  statute  of  wills,  defined  what  a  remainder  should 
VoL.L  Hh  h%\ 
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I8O9.       be ;  but  it  is  analogous^.and  bears  the  same  relation  to  a  precedent 

"         estate  as  a  remainder  does.     But  when  one  person  has  the  sei- 

^jj!^      sin,  and  another  person  has  merely  the  right,  there  is  no  such 
c.  divided  ownership ;  and  there  cannot  be  two  estates  in  fee  sim- 

FoRESTER    pie  of  the  sapie  land ;  and  no  person  has  ever  before  endea- 
*"r  ^3v^  T*  ^^'^^^^  ^  establish  a  title  under  the  will  of  a  person  who  had 
^  merely  a  right  or  title  of  entry,  or  of  action,  either  for  a  condi- 

tion broken,  or  any  other  cause ;  nor  is  there  to  be  found  in  the 
books  a  single  authority  in  support  of  such  right.  As  far  as 
authority  goes,  all  the  books  shew  that  it  has  always  been  consi- 
dered as  a  clear  proposition  that  no  person  can  make  out  a  title 
under  the  will  of  a  disseisee.  In  Jones  v.  Roe,  Lord  Kempm 
distinguished,  very  correctly  in  saying,  **  it  (meaning  the  stalnte 
**  of  wills)  enables  persons  having  any  manors,  lands,  &c.  to 
*'  devise,  which  must  mean  having  an  interest  in  the  lands. 
*'  There  are  two  kinds  of  possibilities :  the  one  a  bare  possibi- 
**  lity,  that  which  the  heir  has  from  the  courtesy  of  his  ancestor, 
**  and  which  is  nothing  more  than  a  mere  hope  of  succession. 
**  Such  a  possibility,  undoubtedly,  is  not  the  object  of  disposi- 
**  tion  ;  for  if  the  heir  were  to  dispose  of  it  during  the  life  of  the 
ancestor,  though  it  afterwards  devolved  on  him  from  his  an- 
cestor, such  disposition  would  be  void.  The  other  a  possi- 
'  **  bility  or  contingency  like  the  present"  (a  contingent  remain- 

der), "  and  which  is  widely  different  from  the  former.**  Througb- 
out  his  observations  it  is  evident  Lord  Kenyan  never  meant  to 
deny  the  opinion  which  he  noticed  of  Lord  Holt,  in  Bunker  w. 
Cook,  or  the  opinion  in  Brett  v.  Rigden,  Plowd.  840.,  that  aa 
estate  which  is  devested  by  disseisin  is  not  devisable.     When 
he  says,  ''  it  is  difficult  to  assign  any  reason  why  these  interests 
should  be  capable  of  disposition  by  one  mode  tmd  not  by  an- 
other," he  did  not  advert  to  the  case  of  a  disseisin.;  all  hL  ob- 
servations are  confined  to  contingencies  like  those  which  then 
were  under  the  consideration  of  the  Court.    Tlie  observatioDs 
of  Buller  J.  still  more  fully  prove  that  the  opinion  of  die  Cout 
was  confined  to  those  possibilities  which  were  coupled  with  an 
interest,  and  descendible.    Though  the  terms  in  which  these 
eminent  lawyers  have  expressed  themselves  may  seem  to  bear 
[  604  ]      on  the  present  case  in  favour  of  the  plaintiff,  yet  in  that "  sound 
distinction,"  as  Duller  J.  styled  it,  which  was  taken  by  Lori 
Kenyon,  between   bare  possibilities  and  possibilities   coupled 
with  an  interest,  it  is  evident  that  a  right  or  title  of  entry  wai 
considered  by  the  Court  as  classed  under  the  possibilities  of  the 

former 
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former  description.     It  was  contended  on  a  former  occasion,        I8O9. 
not  only  tliat  there  must  be  an  actaal  disseisin  to  prevent  the      "T 
right  of  devising ;  but  that  as  long  as  the  party  ha«  a  right  to       eight 
enter,  he  has  a  right  to  devise.     It  was  admitted,  however,  that  v. 

after  the  expiration  of  five  years  the  party  could  have  no  right  Foeester 
to  devise.  On  the  part  of  the  defendant  it  is  contended,  that  ^'^^Another 
whensoever  there  is  a  disseisin,  an  inability  to  devise  is  created. 
That  it  exists,  from  the  moment  the  disseisin  is  committed,  and 
as  well  during  the  five  years  as  after  the  expiration  of  the  same. 
The  only  difference  which  arises  from  the  lapse  of  the  five  years. 
is,  that  the  right  or  title  of  entry  is  actually  barred.  \ Mansfield 
C.  J.  observed,  that  it  would  not  probably  be  denied  that  many 
authorities  could  be  found  to  shew  that  persons  disseised  cannot 
devise  ;  but  the  argument  drawn  from  the  case  of  Jones  v.  Roe, 
was  not  that  this  interest  was  the  same  as  that,  but  that  the 
interest  there  devised,  was  not  till  lately  held  devisable,  and, 
that  by  analogy,  this  interest,  which  was  not  formerly  devisa- 
ble, is  now,  pari  ratiane,  devisable  also  ;  that  whatever  is  de- 
scendible to  the  heir,  is  devisable  by  will.  It  does  not  indeed, 
therefore,  follow,  that  such  is  the  law,  but  it  would  be  a  singu- 
lar construction  at  this  day  to  say,  that  upon  the  words  of  a 
statute,  which  enacts  that  persons  having  lands,  tenements, 
and  hereditaments,  may  devise  them,  he  who  hath  a  reversion 
in  fee,  the  highest  estate  in  lands,  to  be  perfected  merely  by 
entry,  cannot  devise  them.  The  policy  of»the  old  law  was  the 
fear  of  oppression  arising  by  grants  of  disputable  titles  ;  where  a 
man  had  a  right  of  entry  on  which  there  were  doubts,  or  which  [  605  ] 
he  would  not  enforce  himself,  the  law  said,  it  should  not  be  the 
subject  of  a  grant,  but  that  does  not  shew  that  it  might  not  as 
well  be  devised  as  descend  ;  for  the  same  reason  of  inconveni- 
ence does  not  apply.]  The  judges  who  decided  the  case  of 
Jones  V.  Roe  never  designed  to  extend  the  power  of  devising; 
Mr.  Charles  Yorke,  who  was  a  good  lawyer,  argued  the  case  of 
Selwyn  v.  Selwyn,  1  BL  225.,  with  a  qualification  that  the  in- 
terest there  devised  differed  from  a  right  of  entry,  or  a  right  of 
action.  Arthur  v.  Bockenham,  JFitzg.  236.  Lord  Trevor's  argu-' 
ment  proceeded  on  the  same  ground.  In  ik^  case  of  Taylor  t. 
Horde,  1  Burr.  113.  Lord  Mansfield,  feeling  it  necessary  to  g«t 
rid  of  the  doctrine  of  disseisin,  admitted  that  if  it  had  been  a 
right  of  entry,  it  could  not  have  been  devised.  Hto  cites  Pt/mtey 
V.  Blackman,  Palm.  605.,  where  it  is  said,  that  if  a  disseised  de- 
vise and  afterwards  enter^  the  devise  is  good^  which  Dodderidge, 

Hh2  an 
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I8O9.        an  excellent  lawyer  on  points  of  real  property,  and  the  supposed 

"";  author  of  Shepherd's  Touchstone,   denied.     In  the  case  of  Good- 

RKiiiT       ^^gf^^  V-  Otzoai/,   1  Bos.  *  Pull.  594.  603.  3  Fesjun.  669.  Eyre 

V.  C.  6.  expressly  refers  to  the  doctrine  of  disseisin.    Lord  Eldon 

FoRtsTER    decided  in  the  same  manner  in  the  case  of  tlie  Attorney  General 

ami  Another.  ^    Vigor;  and  although  there  was  no  right  of  entry  in  that  case 

before   the  testator's   death,    it  makes  very   little  difference. 

Grose  J.  introduced  the  doctrine  that  an  interest  coupled  with  a 

possibility  is  devisable  in  the  case  of  Hoe  v.  Jones;  and  as  he 

concurred  in  the  judgment  given  below  in  the  present  case, 

that  judgment  may  be  considered  as  his  own  comment  of  equal 

authority  explaining  his  own  text.     Rights  of  entry  and  rights 

of  action,  therefore,  are  f //  pari  lege,  neither  of  them  devisable. 

Contingent  remainders  and  executory  devises  are  parts  of  the 

same  seisin,  and  it  is  material  that  a  devisor  who  devises  them, 

devises  all  he  ever  had  :  not  so  with  a  disseisee.     If  it  should 

[  606  ]     be  held  that  a  right  of  entry  is  devisable,  it  will  follow  that  a 

right  of  action  will  be  devisable,  and  it  will  become  necessary 

to  frame  a  new  writ,  the  jus  descenders  must  be  changed  to  right 

devised. 

As  to  lite  third  point,  the  lessor  of  the  plaintiff  is  barred  by 
the  fine  levied  by  Philip  Browne,  by  reason  of  his  nonclaim. 
This  argument  is  prima  impressionis :  for  as  it  never  before  was 
thought  that  a  right  of  entry  was  devisable,  there  are  no  autho- 
rities to  shew  within  what  time  it  must  be  pursued.  Here  J., 
tenant  for  life,  with  remainder  to  B.  in  fee,  disseises  the  re- 
mainder-man, and  the  disseisee  devises  and  dies,  the  plaintiff 
contends  that  the  devisee  is  not  barred,  though  the  heir  would 
have  been  barred,  if  the  disseisee  had  died  intestate  :  but  surely 
the  disseisee  cannot,  by  making  his  will,  give  to  his  devisee  a 
longer  period  for  recovering  his  estate  than  is  given  by  law  to 
i\\e  heir.  If  he  could,  how  erroneous  would  be  the  practice  of 
conveyancers,  who  rely  on  an  abstract,  accompanied  with  60 
years  possession,  as  a  secure  title,  whereas  in  this  case  a  pur- 
chaser, after  76  years  possession,  might  lose  his  estate.  The 
entry  at  the  latest  ought  to  have  been  made  within  five  years 
after  tlie  expiratioit  of  the  term  of  forty  years,  comptitdd  from 
tlie  decease  of  Philip  Broxcne,  that  is,  in  five  years  arter'the  Ist 
day  of  July,  1778.  The  tenant  for  life  under  the  wiW^tTHoms 
Button  died  in  1803,  and  it  will  be  iirged  that,  therefore,  tfco 
entry  made  in  1805  was  in  good  time;  bnt 'if this  were  so,  \'t 
woard   elitirtiy  put  an  end  io  the  statute  of  nonclaim ;  for  by 

creating: 
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creatiDg  estates  for  life  or  in  tail,  the  time  might  be  prolonged        ^  ^^9- 
ad  injimtnm.     But  in  constraing  IBs  statute  of  fines  and  pro-      "7      j7 
clamations,  4  H,7.  c.  24.  it  is  to  be  observed  that  the  several       iught 
particular  estates  all  make  only  one  estate  in  fee  simple.     It  is  r. 

clear  that  if  the  time  begins  to  run  against  the  ancestor,  it  con-    Forester 
tinues  to  run  against  the  heir.     If  that  were  not  so,  the  conse- 
quence would  be  still  more   deplorable,  that  even  though  the     t  ^'   J 
defendant  might  succeed  in  his  defence  against  this  plaintiff, 
because  the  five  years  had  elapsed,  yet  he  would  be  liable  to  the 
claims  cf  subsequent  remainder- men.   But  at  tlie  moment  when 
the  fine  was  levied,  this  statute  fixed  the  periods,  which  nothing 
done  after  the  fine  levied  could  enlarge,  within  which  the  plain- 
tiff should   make  his  entry,  and  bring  his  action.     It  may  be 
admitted,  that  there  were  three  periods  of  entry.     1.  Immedi- 
ately upon  the  fine  levied,  to  take  advantage  Of  the  forfeiture, 
committed  by  his  tortious  alienation.     2.  Upon  the  decease  of 
the  tenant  for  life,  because  the  fine  extinguished  the  term. 
3.  Upon  the  expiration  of  the  term  of  40  years.     Upon  the 
former  argument  it  was  urged  in  favour  of  the  plaintiff,  that  a 
person  who  had  no  right  before  the  fine,  was  not  affected  by  it» 
and  in  support  of  it  was  cited  the  authority  of  Shep.  Touchst.  22. 
"  Such  as  have  neither  present  nor  future  right  at  the  time  of 
"  levying  the  fine  by  reason  of  any  matter  before  the  fine  ;  but 
*'  whose  right  groweth  entirely  after,  or  partly  before  apd  partly 
"  after  the  fine ;  and  these  are  not  barred  at  all  by  the  fine,  but 
"  they  may  make  their  claim  when  they  will."     The  autlior 
refers  to  Plowd.  538.  337.  375.  378.;  but  none  of  these  cases 
warrant  this  proposition,  and  it  is  contrary  to  the  opinion  of  the 
CJourt  in  the  case  of  Stawell  v.  Lord  Zoiich,  Plozcd.  35^3.,  though 
it  agrees  with  the  opinion  of  Plowdeu  himself:  but  P loudens 
opinion  has  been  over-ruled,  as  appears  by  the  cases  cited  from 
JDyer,  72.  b.  Damport  and  wife  v.  Wright,  Dt/er,  234.  a.   and 
Moor,  53.  S,  C.  and  13  Co.  21.   Manvilts  case.     In  Cotion*s 
case,  1  Leo.  211.  pi.  297.,  which  is  cited  in  2  Inst,  519.  under 
the  name  of  Sunie  v.  Howes,  it  was  indeed  supposed  tliat  a  per- 
son might,  under  particular  circumstances,  viz.  that  the  ances- 
tor was  under  a  disability,  aud   died  under. that  disability,  be 
left  at  large,  and  be  at  liberty  to  claim  at  any  indefinite  time  : 
l?nt  the  law  is  now  settled  by  Dillon  v.  Leman,   2  H,  Bl.  584.,     [  COS  ]  . 
that  the  heir  must,    even  under   these  circumstances,    claim 
within  five  years  after  his  title  accrues  :  unless  ho  labours  under 
disabilities ;  and  in  that  case,  within  fi^c'  years  af(er  his  disabi- 
lities 
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I8O9.       lilies  are  removed.    The  fair  inference,  then,  is,  that  the  en« 
"■;;  acting  clause  of  the  statuiSft  of  4  //.  7.  is  general  and  universal, 

RIGHT       *"^  ^'^  persons  are  within  the  scope  of  it:  so  that  the  statute 
r.  will  begin  to  run  immediately  as   against  all  persons,  unless 

Forester  they  can  bring  themselves  within  the  saving  clauses  ;  and  against 
BudAnother.  ^^3^  ^jj^  ^^e  within  the  saving  clauses,  unless  they  make  their 
claims  and  pursue  their  titles  within  the  limited  period  adapted 
to  their  particular  case.  It  follows  also  that  no  new  cause  of 
avoiding  a  fine  can  arise  after  the  fine ;  every  right  of  avoiding 
the  fine  must  commence  in  the  party,  or  his  ancestor,  testator, 
or  intestate,  upon  a  cause  existing  before  the  fine  is  levied :  so 
that  no  alienation  or  disposition  can  be  made  which  can  intro- 
duce strangers  into  the  situation  of  claiming  a  new  title,  or  cause 
of  entry,  action,  &c.  and  such  indeed  is  the  common  law,  which 
denies  the  right  of  alienation  to  those  who  have  merely  a  right 
or  title  of  entry  or  of  action  :  in  short,  who  have  no  estate ;  and 
it  is  quite  clear  that  a  fine  can  never  operate  as  a  bar  by  non- 
claim  against  any  except  those  whose  estates  are  devested  or 
discontinued  before  the  fine  is  levied,  or  by  the  operation  of  the 
fine ;  and  consequently  turned  into  a  right  of  entry  or  of  action : 
nor  is  there  an  instance  that  a  devisee,  an  assignee,  or  any 
other  than  a  party  afiected  by  the  fine,  or  his  heir,  executor,  or 
administrator,  according  to  the  nature  of  the  interest,  has  ever 
asserted  a  title  in  opposition  to  a  fine  with  proclamations  which 
devested  the  estate  under  which  the  title  was  to  be  asserted. 
One  decision  goes  the  whole  length  of  part  of  this  proposition. 
If  there  was  tenant  for  life,  remainder  for  life,  remainder  in  fee, 
if  the  second  tenant  for  life  do  not  enter  upon  alienation  made 
[  60^  J  by  the  first,  within  a  year  and  a  day,  the  remainder-man  in  fee 
was  barred  of  his  action.  So  that  the  principal  of  the  commoa 
law  was  not  in  favour  of  keeping  the  right  always  open ;  but  the 
tenant  for  life  having  to  assert  the  whole  light  of  the  inheritance, 
did,  by  his  laches,  bar  the  remainder-man  in  fee,  though  per- 
fectly innocent  and  unable  himself  to  assert  his  own  right.  The 
periods  then  of  entry  were  immutably  fixed  by  law,  and  were 
not  capable  of  being  altered  by  any  testamentary  disposition. 
Plow.  373.  **  Also  the  word  (fir3t)  joined  to  the  subsequent 
words  shall  exclude  him  from  the  benefit  of  this  saving ;  which 
word  (first)  seemed  to  them  (tl^e  Judges)  all,  to  be  put  in  the 
statute  to  great  purpose.  And  Dyer  said,  that  the  stat.  of  1  R. 
3.  c.  7.,  made  touching  fines,  has  all  the  words  of  the  purview 
and  the  body  of  this  act,  of  4  //•  7.,  except  this  word  (first), 

which 
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which  is  added  to  this  act  of  4  H.  7.  more  than  is  in  the  said  act .      ^  ^^9- 
of  1  iJ.  3.>  as  a  thing  thought  very  necessary.    And  this  word      TT^^ 
oaght  to  be  added  to  each  of  the  foar  words,  accrne,  remain,       right 
descend,  or  come.    And  ihe  fonr  words  are  by  the  letter  limited  r. 

after  the  fine  engrossed  and  proclamations  made,  by  force  of  Forester 
any  gift  in  tail,  or  by  any  other  canse  or  matter  had  or  done 
before  the  fine  levied.  And  so  he  who  will  take  benefit  of  this 
saving,  ought  to  prove  fonr  things,  viz.  that  be  is  another  per- 
son, and  that  the  right  first  came  to  bim,  and  that  it  came  after 
the  fine  engrossed  and  proclamations  made,  and  that  his  right 
or  title  is  by  ^aase  or  matter  before  the  fine  levied.  And  so  the  ^ 
foundation  of  his  title  ought  to  be  before  the  fine,  and  first  to 
come  after  the  proclamations.  As  for  example,  (upon  the  word 
accrue,)  Weston  said,  if  the  father  dies  seised,  his  eldest  son 
being  in  religion,  and  the  youngest  is  disseised,  and  a  fine  is  . 
levied  with  proclamations,  and  five  years  pass,  and  afterwards 
the  eldest  is  deraigned,  he  shall  be  aided  by  this  second  saving, 
causa  qua  supra.  So  Dyer  said,  if  the  mortgagee  is  disseised, 
and  a  fine  is  levied  by  the  disseisor,  and  five  years  pass  after  r  gxO  } 
the  proclamations,  and  afterwards  the  mortgagor  pays  or  tenders 
tb^  money,  he  shall,  by  this  second  saving,  have  five  years  after 
his  payment  or  tender ;  for  his  title  first  accrued  to  him  afler  the 
proclamations  by  the  payment  or  tender,  upon  cause  or  matter 
before  the  proclamations,  viz.  by  the  condition  made  before  the 
fine.  And  if  the  husband  levies  a  fine  with  proclamations,  and 
five  years  pass  after  the  proclamations,  and  afterwards  the  hus- 
band dies,  the  wife,  by  this  second  saving,  shall  have  five  years 
after  the  death  of  the  husband  to  purchase  her  writ  of  dower ; 
for  her  title  cometh  after  the  proclamations  made,  viz.  by  the 
death  of  her  husband,  upon  cause  before  the  fine,  viz.  the  in- 
termarriage with  the  husband  and  his  seisin :  for  three  things 
are  the  cause  of  the  wife's  dower,  viz.  the  intermarriage,  the 
seisin  of  the  husband  in  deed  or  in  law,  and  his  death ;  two  of 
which,  viz.  the  intermarriage  and  the  seisin,  were  before  the 
fine  levied,  and  the  third,  viz.  the  death,  was  after  the  pro- 
clamations."— This  was  questioned  by  Plowden,  and  with 
great  reason ;  sinc^  it  may  he  said  that  there  was  bo  adverse 
title  at  the  time,  when  the  fine  was  levied.  But  it  is  clearly 
and  expressly  settled  that  the  fine  will .  bar  the  wife  unless 
she  claims  within  five  years  .  after  \h^  4^1^^ l(  .9^  ^^^  i^us- 
band.     See  Dyer,  72.  b,  Damport  an^^fViJj^  Dyer, 

22i.a.  Moor,   53.  S.  C.      The  reiusop  of ,  t^f,  Jpst .  ^csv^e^  as 

stated 
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^   ^^'        stated  in  Di/er,  is,  "  because  the  reason,  ground,  and   matter 

Good-        ^^  their  [the  wives]  endowment,  was  the  seisin  of  their  husbands 

RIGHT       during  the  marriage,  which  was.  before  the  fine  levied,  although 

'^'  the  action  be  given  afterwards,  videlicet,  after  the  death  of  the 

^lA^^Ih       liusband  ;  wherefore  they   shall  be  excluded  of  their  dower,  if 

they  will  not  prosecute  for  their  right  within  the  five  years  after 

action   accrued."      Shep.     Touch.  23.      *'  The  persons  whose 

"  right  is  saved  and  preserved  ^re  mentioned  in  the  first  and 

[  611  ]      '*  second  saving  of  the  statute  of  4  H.  7.,  and  they  are  stran-. 

gers,  not  parties  nor  privies.  They  that  have  benefit  by  the 
first  saving  of  the  statute,  shall  have  none  by  the  second 
saving.  For  he  that  will  be  within  the  second  saving,  to  have 
benefit  by  it,  must  be,  1.  Another  person.  2.  The  right 
"  must  come  and  accrue  to  him  first.  3.  It  must  come  to  bun 
"  after  the  fine  and  proclamations.  4.  His  right  must  be  upon 
'*  some  cause  or  master  bqfore  the  fine."  13  Coke,  21.  Men' 
vits  case.  Husband  seised  in  fee  took  a  wife,  and  levied  a 
fine  with  proclai^ations.  He  was  outlawed  of  high  treason  and 
died.  The  conusees  conveyed  to  the  queen.  Five  years  after 
the  death  of  the  husband  passed :  the  heirs  of  the  husband  re- 
versed the,  attainder,  and  the  wife  sued  her  petition  of  right. 
First  objection,  that  she  was  barred  by  the  fine  and  five  years 
nonclaim  ;  and  as  to  that  objection,  "  it  was  resolved,  that  the 
wife  should  be  endowed,  and  that  the  fine  with  proclamations 
was  not  a  bar  unto  her ;  and  yet  it  was  resolved,  that  the  act  of 
4  //.  7.  c.  24.,  shall  bar  a  woman  of  her  dower  by  a  fine  levied 
by  her  husband  witli  proclamations,  if  the  woman  doth  not 
bring  a  writ  of  dower  within  five  years  after  the  death  of  her 
husband ;  ^s  it  was  adjudged  HiL  4  H,  8.  Rot.  344.,  in  the 
Common  Pleas,  and  5  £/.  Dj/er,  244.  For  by  the  act,  the 
right  and  title  of  a  feme  covert  is  saved,  so  that  she  take  her 
action  within  five  years  after  she  becomes  uncovert,  •  &.c.  but  it 
was  resolved,  the  wife  was  not  to  be  aided  by  that  saving :  for 
in  respect  of  the  said  attainderofhei*  husband  of  treason,  she 
had  not  any  >  right  dower,  at  the  time  of  the  death  of  her  hus- 
band; nor  can  she,  aftei;  the  death  of  her.  husband,  bHngan 
action,  or  prose,cute,^ii^ctiou  t.Qfecoyer, her- dower,  according 
to  the  direction  and  saving  pf  .thp^^id  «^(4  ;  but.it  >Vas  resolved, 
that  the  wife  wa^  to  l^e  aided  by.apo.the^rfai^mcr saving  in  the  same 
act,  vi^.  the  second  ss^ving.  Aud,i^i  tJbi^  case  the  action  and  right 
[  612  ]  of  ^ower  aqcrped  jto,  tfie  wile  aft(?r  the  reversal  of  the  attainder, 
by  reason  of  a  title  of  record  before  the   line,  by  reason  of 

the 
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the  seisin    in  fee  (had),  and   the  marriag^e  (made),  before  the        I809. 

iine    levied,    accordius:  to  the  intention  and   meanins:  of  the      "7 

.  .    *  "^  ^  GOOD- 

saia  aci;  right 

Beni/on,  in  reply.     It  has  been  urged  that  the  plaintiff  must  v, 

bring  himself  within  the  first  or  second  saving.  The  first  ap-  Forester 
plies  to  rights  completely  subsisting  before  the  time  of  the  fine,  *"  ^^ 
and  of  course  it  excludes  the  plaintiff's  case.  But  the  plain- 
tiff'^s  right  either  comes  within  the  second  saving,  or  it  is  not 
within  the  purview  of  the  act.  As  to  the  second  saving,  it  has 
been  argued  that  the  right  of  the  lessor  of  the  plaintiff  did  not 
arise  from  any  matter  prior  to  the  fine,  because  the  will  was  a 
year  after  the  fine,  and  because  the  plaintiff  had  only  a  repre- 
sentative right,  and  did  not  acquire  by  the  will  n  right  then  for 
the  first  time  created,  that  the  testator,  Thomas  Burton,  was 
the  sole  person  to  be  considered  with  reference  to  the  statute, 
and  that  all  persons  claiming  under  him  are  in  the  same  situa- 
tion, which  amounts  merely  to  this,  that  Thomas  Burton  could 
not  give  a  greater  right  than  he  himself  had.  But  if  it  must  be 
admitted  that  the  plaintiff  is  not  within  the  second  saving,  be- 
cause his  title  does  not  accrue  by  matter  before  the  fine,  yet  it 
may  fairly  be  contended  that  he  do6s  not  come  with  the  statute 
at  all.  The  defendant's  argument  has  to  contend  on  this  point 
with  the  authority  of  the  Touchstone  and  the  other  authorities 
there  cited.    The  Touchstone,  22.  sftys  expressly,  **  That  such 

as  hare  neither  present  nor  future  right  at  the  time  of  levying 

the  fine,  but  whose  right  gtoweth  either  entirely  after,  or 
**  partly  before  and  partly  after,  they  are  not  barred  by  the 
'^  fine,  and  may  claim  when  they  will."  The  present  case  then 
is  out  of  the  act  of  parliament,  which  does  not  at  all  look  to 
rights  accruing  by  Matter  subsequent  to  the  fine.  Under  the 
Stat.  21  Jac,  c.  16.  it  is  iidt  doubted  but  that  the  devisee  has  a  [  618  ] 
longer  time  than  ih&heit.'  [Mansfield,  C.  J.  denied  this.]  The 
authority  of  Plottden,^  ih  StawellyJ  Zoiich,  Supports  Shepherd's 
assertion  :  it  is  argtif^  6h  fh6 '6ther  side,  tl\ki  the  instances  put 
by  Plawden  de  not  A]f)ply  tdlis  jilrbp6sit;i6h.'  '  But  that  does  pot 
touch' tlie  ^enefdl" doctrine' r'thii  ilfiistrat'ion  iii^y'tje  mistakeii, 
bat  the  princJpte^^rlll  renidiii: '  Tlife  iermfnalioii  of  the  life  estate  . 
gaveanewli«0«t6thei^mkJtiaet-iinkb.-"'   ' '^  i     n       i    '»• 

The  Coi^rr  ten^ed'^B^;»j^b;(r  froiW'AnyVering  the  otlier  poin(^ 
ofthecasfe,'tinlil«^y?A6ald'li^V^tiispoy^tfoflfe]^^^^  "'     '' 

Mansfield  C.  J.'  Th6'dai6''Wirrn6W'tie*aeciil^'« 
last  point,  and  since  it  will,  consef^iieutly,  \k  unnecessary  to 

decide 
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1809.       decide  on  any  of  the  points  argued  in  the  CcMirt  of  King^s  Bend, 
Q  where  this  objection  was  never  toacbed  on,  it  need  not  be  at  ail 

EIGHT      inferred  or  supposed  that  the  aathority  of  the  judgment  of  that 
T*  Court  is  in  any  respect  impeached  by  this  decision.     We  could 

(ORESTER   jQ^^  ^^  present  give  judgment  on  those  pointu,  because  it  woold 
first  be  necessary  minutely  to  examine    the    old    authorities, 
which,  upon  the  present  gronnds  of  our  decision,  it  is  superflu- 
ous to  do.     If  the  doctrine  of  estates  arising  by  disseisin  is  ssdi 
as  has  been  stated  by  the  defendant's  counse!,  we  must  lamest 
that  the  law  is  such.    Our  ancestors  got  into  very  odd  notioBs 
on  these  subjects,  and  were  induced  by  particular  causes  te 
make  estates  grow  out  of  wrongful  acts.     The  reason  was,  tke 
prodigious  jealousy  which  the  law  always  had   of  pemuttisf 
rights  to  be  transferred  from  one  man  to  another,  lest  the  poorer 
should  be  harrassed  by  rights  being  transferred  to  more  powerfoi 
persons.     Ilence  arose  all  the  law  of  maintenance  ;  whicb,  if 
strictly  adhered  to,  one  does  not  see  how  a  poor  man  could  pos- 
sibly at  this  day  recover  a  right.    We  are  all  of  opinion,  tbtl 
[  614  ]    the  right  of  entry  was  confined  to  five  years  after  the  expinfioB 
of  the  *40  years  term.    The  devise  was  to  Philip  Bnmnt  for 
life,  with  remainder  to  his  executors  for  a  term  of  40  years,  fie 
died  in  1738,  and  the  term,  which  then  commonced,  expired 
in  1778.    When  the  fine  was  levied,  Robert  Browne  was  seised 
in  fee  of  tlie  reversion  ;  consequently,  if  he  had  lived  to  1728, 
he  and  his  heir  would  have  been  bound  to  claim  within  fire 
years  from  1778,  in  which  year  the  40  years  expired.    If  be 
would  have  been  bound  to  claim  within  the  five  years  from  tliat 
time,  the  question  is.  Whether  he  could  by  his  will  give  a  right 
to  avoid  this  fine  at  a  more  distant  period  than  the  end  of  the 
five  years.     If  he  might,  he  could  equally  limit  the  estate  to 
five  hundred  or  five  thousand  men  in  succession,  and  their  hein 
in  tail,  and  so  keep  the  right  of  entry  alive  for  a  century  or 
more :  this  would  be  the  consequence,  and  a  most  extraordinflr; 
consequence  it  would  be.     Whether  it  can  be  so,  depends  upoo 
the  words  of  tlie  statute  of  fines,  which  are,   "  The  said  pro- 
"  clamationsso  made,  the  said  fine  to  be  a  final  end,  and  cod- 
"  elude  as  well  privies  as  stranp^ers  to  the  same.^     Stopping 
here,  the  question  is,  since  a  man  and  his  heirs  are  barred,  is 
a  man  and  his  devisees  barred  ?  or  h^  the  statute  of  wills  this 
efiect,  that  more  time  is  required  to  bar  a  right  of  entry  against 
a  devisee  than  against  an  heir,  or  is  not  the  devisee  exactly  io 
the  same  slate  as  the  heir?  I  have  never  before  heard  it  dis- 
puted; 
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paled  ;  and  if  so,  he  was  barred  at  the  end  of  five  years  after        1609* 
the  40  years.     But  it  is  said,  there  is  a  saving  of  future  rights,       'Z 
and  every  person  shall  have  five  years  from  the  accruer  of  such       right 
future  rights.     This  depends  upon  the  words   of  the  statute,  v. 

**  Saving  to  all  other  persons  such  action,  right,  title,  claim,  Fo^estee 
**  and  interest,  in  or  to  the  said  lands,  tenements,  or  other  *"  °^  ®'* 
*^  hereditaments,  as  first  shall  grow^  remain,  or  descend,  or 
**  come  to  them  after  the  said  fine  engrossed  and  proclamation 
**  made,  by  force  of  any  gift  in  the  tally  or  by  any  othef  canse  [  616  ] 
**  or  matter  had  and  made  before  the  said  fine  levied  ;  so  that 
they  take  their  action  or  pnrsue  their  said  right  and  title,  ac- 
cording to  the  law,  within  five  years  next  after  such  action, 
right,  title,  claim,  or  interest  to  them  accrued,  descended, 
remained,  fallen,  or  come.'*  This  is  confined  to  persons 
whose  future  right  first  accrues  after  the  fine  by  gift  in  tail  or 
other  cause  or  matter  had  and  made  before  the  fine  levied.  Did 
the  title  of  the  lessor  of  the  plaintiff  first  accrue  to  him  after  the 
fines,  as  a  distinct  original  title,  by  matter  before  the  fine  ?  Cer- 
tainly not ;  at  the  time  of  the  fine  T.  Burton  was  seised  in  fee 
in  reversion,  and  made  his  will  after  the  fine  levied,  in  which 
he  devises  the  premises  to  Robert  Burton  for  life,  with  remain- 
der in  tail  to  the  lessor  of  the  plaintifi.  His  title,  therefore,  is 
a  part  of  the  same  estate,  the  same  fee,  which  Thomas  Burton 
had  at  the  time  of  the  fine  levied,  and  which  first  accrued  be- 
fore the  fine :  the  plaintiff  is  driven  to  contend  that  the  words, 
before  the  fine  levied,  mean  the  same  thing  as,  after  the  fine 
levied.  But  the  lessor  of  the  plaintiff  having  his  estate  tail,  in 
order  to  bring  him  within  the  saving,  it  is  said  that  the  case  is 
the  same  as  if  he  had  had  it  before  the  fine  levied  :  but  to  hold 
this,  would  be  to  pervert  the  statute  entirely,  and  it  would  have 
the  monstrous  consequence,  that  though  the  person  seised  at 
the  time  of  the  fine  levied  must  have  entered  within  five  years 
after  the  40  years,  he  could  by  his  will  give  his  devisee  a  right 
of  entry  for  an  hundred  years.  We  are,,  therefore,  of  opinion, 
that  the  judgment  must  be  affirmed,  because  no  entry  was  made 
within  five  years  after  the  expiration  of  the  40  years,  whioh  de« 
termined  in  1778. 
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REGULA  GENERAL.IS. 

Whereas  the  practice  tbat  has  prevailed   in  this  court,  bj 
which  in  bailable  actions  no  notices  of  bail,  or  of  declaratioo 
being  filed  conditionally,   have  been    necessary,    is   found  in 
many   instances   to    be  attended    with   inconvenience.   It  is 
THEREFORE  ORDERED.  That  from  and  after  the  last  da\  of 
this  term,    in  every  action  in  which  special  bail  shall  be  re- 
quired, and  where  the  declaration  shall  be  filed  conditioDallv, 
notice  in  writing  of  such  declaration  being  so  filed  shall  be  giveo 
to  the  defendant,  his  attorney,  or  agent.     And  in  all  sucL  ac- 
tions when  special  bail  shall  be  put  in  for  the  defendant,  a  do- 
tice  in  writing  of  such  bail  being  so  put  in  shall  be  forthwith 
given  to  the  plaintiflTs  attorney,  or  agent :  and  that  no  declara- 
tion shall  be  considered  as  filed,  or  special  bail  as  pnt  in,  uotil 
such  notices  shall  be  so  respectively  given. 

J.  Mansfield. 

J.  Heath. 

S.  Lawrence. 

A.  Cham  ERE. 


MEMORANDUM. 


IN  this  term  Robert  Henry  Pechstll,  of  Lincoln's  Inn,  and 
William  Frere,  of  the  Middle  Temple,  Esquires,  were  calM 
Serjeants,  and  took  for  the  motto  on  their  rings,  '*  Trmditum 
ab  antiquis  servare.** 


FXD   or    EASTER    TERM. 


AN 


INDEX 


TO    THS 


PRINCIPAL    MATTERS 


CONTAINED  IN  THIS  VOLUME. 


A 

ABUTTAL, 
See  Deed. 

ACCORD  AND  SATISFACTION, 
See  Pleading,  3, 

ACT  OF  BANKRUPTCY, 
See  Bankrupt,  1. 

ACCOUNT, 

See  Assumpsit,  2. 

ACTION   ON   THE   CASE, 
5ce  Bill  OF  Exchange,  3, 

L  li  A.  make  an  inquiry  of  B.  as  to  the 
circumstances  of  C,  with  respect  to 
opening  an  account. with  him  as  a 
general  customer,  and  B.  fraudulently 
misrepresents  him,  in  consequence  of 
which  A,  sells  C.  goods  from  time  to 
time,  and  is  afterwards  a  loser  by  him, 
an  action  lies  for  the  deceit ;  although 
the  buyer  paid  for  the  first  parcels  of 
goods,  on  the  purchase  of  which  the 
reference  is  made.  558 

2.  But  tlie  Defendant  is  liable  only 
within  a  reasonable  time,  and  to  a 
reaisDuable  amount.  ib, 

3.  If  one  who  has  sold  on  the  represen- 
tation of  another  concerning  the  buyers 
circumstances,    afterwards    tells    the 


buyer  he  will  sell  him  no  greater 
amount  without  further  references, 
and  after  that  entrusts  him  to  a  greater 
amount,  the  author  of  the  misrepre- 
sentation is  not  liable  beyond  the  sum 
due  at  the  date  of  the  Plaintifi's  de- 
claration;   Hutchinson  v.  BelL        ih* 

ACTION,  Lindtatumrf, 
See  Limitation  of  Actions. 

ADDITIONS, 
See  Notice  of  Actions. 

ADMINISTRATION, 
See  Executor. 

r 

ADMINISTRATOR, 
■  '5fe  ExECUTOtt. 

ADMIRALTY, 
See  Cc^RTs,  1.     Prize  Monet. 

CONVOT* 

ADMISSION, 
See  Evidence,  2. 

ADULTERY, 
See  Covenant,  3. 

AFFIDAVIT, 

See  Fine,  2. 

AGENT, 

See  AssuMsiT.  2. 

AGREEMENT. 
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AGREEMENT. 


1 .  The  Defendant  promised  to  pay  the 
Plaintiff  51.  "  if  he  would  provide  a 
"  tenant  for  certain  premises,  and  get 
"  him  350/.  for  his  lease."  The  Plain- 
tiff  procured  one  5.,  with  whom  the 
Defendant  entered  into  an  agreement, 
and  received  50/.  as  a  deposit.  S. 
being  unable  to  complete  his  engage- 
ment, the  Defendant  afterwards  con- 
sented to  release  him  from  the  further 
performance  of  it,  but  retained  the  50  /. 
The  Court  held  that  this  was  a  sub- 
stantial performance  of  the  condition 
on  the  part  of  the  Plaintiff;  and  that 
he  was,  therefore,  entitled  to  recover 
the  5  /.  from  the  Defendant.  Horford 
V.  IVihim.  12 

3.  The  Defendant,  in  consideration  of 
his  having  procured  one  D,  to  serve 
on  board  the  ship  W*  for  a  particular 
voyage,  received  from  the  Plaintiff 
four  guineas,  and  afterwards  signed  a 
a  note  by  which  he  engaged  "  to  pay 
^  the  Plaintiff  four  guineas  if  the  said 
'*  D*,  a  seaman,  did  not  proceed  in  the 
'*  said  ship  upon  the  intended  voyage." 
It  was  discovered  that  D,  was  not  a 
seaman,  and  the  captain  of  the  IV.  re- 
fused to  receive  him.  The  Court  held 
that  the  above  note  did  not  amount 
to  an  undertaking  on  the  part  of  the 
Defendant,  tliat  D,  was  a  seaman,  but 
was  merely  a  stipulation  for  his  per- 
sonal service.     Levy  v.  Haw.  65 

3.  Qti.  If  the  Defendant  had  undertaken 
to  procure  a  seaman,  whether  under 
the  above  circumstances,  the  four 
guineas  paid  by  the  PUintiff  could 
have  been  recovered  upon  account  for 
money  had  and  received  to  his  use  ? 
Lerjf  V.  Haw.  %b. 

ALIEN  ENEMY, 
•     5«  Courts,  1.     Fine,  3. 

1*  If  an  alien  enemy,  a  prisoner  of  war, 
makes  a  contract,  it  may  be  enforced 
by  the  king  for  the  benefit  of  the  crown. 
Maria  v.  Hall.  29,  23 

2.  And  if  the  crown  docs  not  enforce  it, 
the  prisoner  may  sue  ou  it  after  the 
return  of  peace.  29,  33 


ALLEGIANCE, 
Sec  Courts,  1. 

ALLOCATUR, 
See  Lien. 

ALTERATION  OF  WRITTEN 
INSTRUMENTS, 

See  Recovery,  5.     Bill  or  Ex- 
change, 3y  4,  5. 

AMENDMENT, 

See  Bail,  II,  1.  4.     Recovery,  1,  2. 
4,  5,  6,  7,  S.     Practice,  I,  1. 

ANNUITY. 

1.  No  memorial  is  necessary  to  be  en- 
rolled of  an  annuity  granted  in  con- 
sideration of  the  grantee  resigning  her 
trade  and  leasehold  premises  to  tbe 
grantor,  Zb^ 

2.  Though  part  of  the  consideration  was 
book-debts,  and  stock  in  trade. 

Doe,  on  the  demist  of  Johnston,  v.  VhH 
lips.  a. 

3.  Where  an  annuity  is  scnrured  upon 
land  expressed  to  be  of  equal  or  greater 
annual  value,  before  the  Court  wiil 
set  aside,  upon  the  inferiority  of  tbe 
value  of  the  land,  a  warrant  uf  attor- 
ney given  as  a  collateral  security, for 
the  want  of  a  memorial,  they  will  din?ct 
an  issue,  to  try  whcthcruhe  land  be 
of  less  annual  valur,  and  will  not  try 
that  matter  upon  affidavits.  Saundcrt 
V.  fVright.  369 

4.  Especially  if  there  be  conflictmg  evi- 
dence of  the  value  of  the  lands.    Sauh 


ders  V,  Wrisht. 


ib. 


5.  An  annuity  was  granted  in  considera- 
tion of  a  debt  before  secured  by  bond. 
The  grantee's  refusal  to  deliver  up  tbe 
bond  neither  makes  tbe  consideratioa 
to  be  falsely  described.  372 

6.  Nor  is  such  a  keeping  back  of  part 
of  the  consideration,  as  to  vacate  the 
annuity.  373 

7.  An  annuity  was  granted  in  considera- 
tion of  a  bill  accepted,  which  was  dis- 
honoured by  the  acceptor,  but  paid 
by  the  drawer  on  notice;  bold  that 

(hl« 
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AH  was  not  such  &  non-payment  of 
the  bill  a»  to  vacntc  the  annuity,      ib. 

8.  Though  the  bill  was  occcpliMi  far  the 
ftc  com  mod  at  ion  of  the  drawer,  wlio 
undertook  to  I'umigh  assets  for  yuy- 
■netit,  and  neglected  to  do  v>.  ib. 

9.  It  is  discretionary  with  tlie  Court, 
whether  they  will  give  relief  under  the 
5th  section  of  17  0.  3.  c.  26.  Cook 
V.  Tower.  ib. 

10.  Where  a  contract  of  life  annuity  is 
avoided,  and  the  grantee  is  to  receive 
hack  his  principal  and  legal  interest, 
if  annuiiv  luid  instalments  to  a  greatrr 
amount  tliaiitbe  principal ondintercst 
have  bccii  paid,  Whether  it  is  reason- 
able that  the'  grantee  shall  re-fund  i 
qwtrt.     Burdon  v.  Broatting.         A30 

11.  The  premiums  of  life  insurance  can- 
not, without  a  special  contract,  be 
charged  on  the  grautor  of  a  rescinded 
annuity.  523 

APPEARANCE, 

5m  Ahendmert,,  ]. 

APPOINTMENT, 

See  Power- 
apportionment, 

5k  Freight,  1,2. 


1.  Upon  an  anrcrment  to  pay  certain 
pilntage  and  porl-charges  lor  an  entire 
voyagr,  thougl)  a  part  only  of  the 
cargo  is  dcliviTcil,  iherc  shall  be  no 
apportionment  of  ihe  pilotage  and 
port-charges,  but  the  whole  shall  be 
paid.     CAtisty  V.  Rom.  300 

apprentice, 

5«  Assumpsit,  1. 
APPROVER, 
See  Common. 

appurtenant. 

After  an  casement  has  been  extinguished 
by  unity  of  possr»sion,  a  new  casement 
is  not  ca-atcd  by  a  grant  of  a  messuage 
and  land  with  common  appunotunt: 


though  those  who  have  occupied  the 
tenement  since  the  extioguiKhment 
have  also  used  common  therewith. 
Olbcrtrise,  it'  it  had  been  a  (innt  of 
all  roinraons  uMd  therewith.  CUmentt 
V.  Laaibert.  ioi 

ARBITRATION. 

1.  In  order  to  impeach  an  award,  upoB 
the  face  of  which  no  objection  appears, 
it  is  not  sufHcicnt  to  slate  ^ts  from 
which  it  may  be  infarrei  that  the 
award  was  foumli'd  upon  an  incorrect 
notion  of  the  law  of  the  case.  ,  4S 

2.  Scmb.  That  if  an  arbitrator  chooses 
to  put  the  law  out  of  the  quettioo, 
and  to  award  the  payment  of  a  con- 
scientious demand  arising  out  of  « 
transaction  which  he  knows  to  be  ille- 
gal, he  may  do  so.     Qiurre.     Ddcer 

3.  Upon  a  reference  at  niti  prau,  an  ar- 
bitrator cannot  award  a  greater  sum 
than  that  for  which  the  verdict  is 
taken.  But  if  he  awards  a  grfster 
sum  than  the  amount  of  the  verdict, 
andjudgment  is  entered  forthevbole, 
and  it  appeals  that  a  part  of  the  sum 
is  covered  by  a  countervailing  demand 
which  never  was  a  subject  of  dispute, 
so  that  only  a  balance,  less  than  the 
amount  of  the  verdict,  is  ultimately  to 
be  paid  over,  the  Court  will  reduce 
the  judgment  to  the  amount  of  the 
verdict,  and  grant  execution  for  the 
sum  really  due.  151 

4.  Where  an  arbitrator  has  power  to  or- 
der ^/lat  he  thovld  think^t  to  be  dpne 
by  either  of  the  parties  respecting  the 
matters  in  dispute;  Qusre,  Whether 
he  might  not  direct  them  to  consent 
to  an  application  to  the  Court  for  en- 
larging the  damages  given  by  the  ver- 
dict f     Prentice  v.  Reed,  ib. 

5.  If  no  directions  arc  given  respecting 
the  costs  of  an  award,  they  are  to  be 
paiTi  by  both  parlies  equally.  Grave- 
V.  Cox.  165 

6.  If  an  arbitrator  has  power  to  enlarge 
the  time  for  making  his  award  to  any 
other  day,  he  may  enlarge  it  more  than 
oiict-.     Payne  v.  Deackle.  509 

7-  If  an  award  direct  one  of  two  things 

to   be  done  in    the  alternative,   and 

either 
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cither  of  the  two  is  uncertain,  or  im- 
possible, it  is  incumbent  on  the  party 
to  perform  the  other  of  them.  Sim- 
monds  v.  Sxoaine.  549 

8.  If  an  award  direct  that  money  shall 
be  paid,  or  be  secured  to  be  paid,  the 
party  must  either  pay  the  money,  or 
give  such  security  as  is  satisfactory  to 
the  person  entitled  to  receive  it.       ib, 

9.  If  it  be  not  a  condition  of  the  sub- 
mission, that  the  award  shall  be  made 
on  all  the  points  submitted,  an  award 
determining  some  of  the  points  only 
is  good,  provided  that  the  omission  of 
the  others  do  not  destroy  the  equipoise 
of  consideration.  549 

10.  If  an  award  order  two  things  in 
favour  of  one  party,  one  of  Avhich  is 
uncertain,  or  for  other  reasons  cannot 

'  be  enforced,  he  may  waive  this,  and 
sue  upon  the  breach  of  the  other,     ib. 

11.  If  an  arbitrator  be  appointed  to  ar- 
bitrate a  certain  measure  contemplated 
between  two  parties,  (as  a  dissolution 
of  partnership),  he  is  not  necessarily 
bound  to  direct  that  the  partnership 
shall  be  dissolved.  Simmonds  v. 
Swaine,  ib, 

ARREST, 

See  Practice,  II.     Privilege, 

ARSON, 
Sec  Sta  m  PS,  2. 

ASSAULT, 
Sfc  Costs,  1. 

ASSIGNEES  OF  BANKRUPT, 
See  Property  in  Chattels,  1. 

ASSUMPSIT,         ^  * 

See  Freight,  L 

a.  The  master  of  an  apprentice,  who  has 
been  seduced  from  his  service  to  work 
for  another  person  may  waive  his  ac- 
tion for  tbe  tort,  and  bring  an  action 
of  iMdihitatus  assumpsit  for  work  and 
labour  done  by  his  apprentice,  against 
the  person  who  tortiously  employed 
him.     Lighllyw  Clouston,  112 


2.  If  goods  are  consigned  to  a  factor  for 
sale  on  commission,  it  shall  be  pre- 
sumed that  he  contracts  to  account 
for  such  as  arc  sold,  to  pay  ovtr  the 
proceeds,  and  to  rc-deliver  the  residue 
unsold,  on  demand.  572 

3.  And  an  action  does  not  lie  aiminst 
him  for  not  accounting,  till  after  a 
demand  made  of  an  account.  ib. 

4.  Therefore  the  statute  of  limitations 
runs  only  from  the  time  of  a  demand 
made.  ib. 

5.  After  a  reasonable  time  elapsed,  a 
jury  might  presume  that  the  consignor 
had  made  a  demand,  aUd  that  the 
factor  had  accounted.  ib, 

6.  And  14  years  would  be  a  sufficient 
time  for  such  a  presumption.  ib. 

7.  If  it  were  not  rebutted  by  circum- 
stances..    Tophum  v.  Braddick.        ib, 

AITACHMENT, 
See  Practice. 

xATTAINDER. 

1.  A  person  attainted  of  felony  cannot 
be  heard  by  petition  to  the  Chancellor 
to  supersede  a  commission  of  bank- 
rupt issued  against  him.  Si 

2.  Whether  his  attainder  directly  rose 
out  of  the  commission  of  bankrupt,  or 
is  wholly  irrelevant  to  it.  Hex  y* 
Bullock,  .  it. 

ATTESTING  WITNFJ5SES, 
See  Evidence,  IV.  I,  2,  3,  4,  5. 

ATTORNEY, 

See  Bail,  I.  2.  Liek.     Waurats't  of 

Attorney. 

1.  A  Plaintiff  may,  without  consulting 
his  attorney,  compromise  an  action 
with  the  Defendant,  and  take  on  him- 
self the  payment  of  the  costs  to  the 
attorney,  if  there  be  ndtVaudulent  coi  - 
^piracy  to  cheat  the  attorney  of  his 
costs.     Chapman  and  another  v,  Ha:a\ 

2.  Upon  the  death  of  the  attofnev  in 
the  cause,  notice  must  be  given  to  tie 
opposite  party  of  the  appolnltmcnt  of 

the 


INDEX  TO  THE  PRINCIPAL  MATTERS. 


621 


the  new  attorney,  before  he  can  pro- 
ceed in  the  cause.     Ryland  v.  Noakes. 

342 
ArrORNEY's  BILL. 

1.  If  a  client  in  the  course  of  a  cause 
advances  money  to  his  attorney  for 
specific  disbursements  in  the  cause, 
those  disbursements  must  nevertheless 
be  included  in  the  bill  of  costs.     536 

2.  Therefore,  where,  upon  taxation,  a 
sum  was  deduete<l  less  than  one-sixth 
of  the  amount  of  the  bill  delivered, 
including  those  disburaeraents,  the 
Court  ordered  tlie  client  to  pay  the 
costs  of  the  taxation.  Hindlt  v. 
ShackletoH,  ilt, 

ATTORNEY,  POWER  OF, 

See  Authority.     Warrant  of 
Attorney. 

AUTHORITY, 

See  Power,  1,  2,  3,  4,  5.  Inclosure 
Act,  1.   SiiiP,  3.    Arbitration. 

1.  A  power  of  attorney  to  receive  all 
salary  and  money,  with  all  the  prin- 
cipal's authority  to  recover.  Compound 
and  discharge,  and  to  give  releases, 
and  appoint  substitutes,  does  not  au- 
thorize the  attorney  to  negotiate  bills 
received  in  payment.  347 

2.  Nor  to  indorse  them  in  his  own  name. 
Hog  v.  Snaitk.  ib, 

3.  Nor  does  a  power  to  transact  all 
business.     Ha^  v.  Goldimith.        349 

AWARD, 
See  Arbitration. 


L 


B 

BAIL, 

See  Payment  OP  Money  into  Court. 

I.  Of  the  arrest  and  the  hail. 
J  I.  Proceedingi  against  the   bail  or 
the  sheriff, 

III.  Surrender  of  the  principal, 

IV.  Discharge  bjf  other  means, 
V.  Writ  of  error. 

VoL.L 


1.  The  want  of  a  description  of  bail  is 
cured  by   the  Plaintiff  excepting  to 

them.     Bigg  v.  Dick.     17. P«>r- 

son  V.  fVilliment.  1  ^ 

2.  If  bail  is  added  to  an  attorney,  and 
justifies  without  opposition,  the  Court 
will  not  set  aside  the  allowance  of  bail. 
BeUv.Gate.  l62 

3.  Any  persons  may  be  bail  for  the  pur- 
pose of  rendering  the  principal.  Bell 
V.  Gate.  163 

4.  An  attorney  no  bail.  Richie  ▼.  Gil- 
hert.  l6* 

5.  An  attorne/s  clerk,  though  not  under 
articles,  is  objectionable  as  bail. — 
Cakish  v.  Ross.  ib. 

IL 

1.  In  an  action  on  a  bail-bond,  if  the 
issue  depends  on  the  date  of  the  ap- 
pearance, the.  Court,  upon  an  appli- 
cation by  the  Plaintiff,  will  order  the 
day  of  the  appearance  to  be  enteh;d 
in  the  filazer*s  book.  23 

2.  Although,  before  the  application  to 
the  Court,  issue  has  been  already 
joined  on  the  plea  of  comperuit  ad 
diem,  Austen  and  others^  Assignees  of 
the  sheriff  of  Middlesex  v.  Fenton.    i. 

3.  The  Plaintiff  must  proceed  against 
the  sheriff  within  a  reasonable  time, 
and  after  that  is  elapsed,  he  cannot 
{esort  to  the  sheriff  although  he  had* 
been  delayed  by  listening  to  proposals 
for  a  compromise  made  by  the  De- 
fendant. The  King  v.  The  Sheriff  of 
London,  in^Peacock  v.  Leigh.  11 1 

4.  If  the  sheriff  omits  to  take  a  bail-bond 
upon'  the  arrest,  and  afterwards,  upon 
an  action  being  commenced  against 
him  for  an  escape,  causes  bail  to  be 
perfected,  the  Court  will  order  the 
allowance  of  bail  to  be  set  aside,  that 
the  action  may  proceed.  Ham  v. 
Lacy.  119> 

5.  In  Scire  facias  against  the   mMl^  il., 
there  be  a  failure  of  the  i^corcl  j^r^gi^  ., 
a  misprision  of  the  officer  of' t^  courts 
the  Court  will  permit  Hip  recogii-^ 
zance  to  be  amended.      Mwm  v«  fii/- 
law  and  another.  221 

I  i  in.  See 
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IIL    See  Bail,  I.  3. 


If  a  Defendant  become  bankrupt,  and 
be  required  to  appear  to  a  commis- 
sion in  a  distant  country,  the  Court 
will  enlarge  the  time  for  the  bail  to 
surrender  him,  till  a  reasonable  time 
after  the  end  of  his  last  examination. 
GlemUning  v.  Robinson.  320 

IV. 

1.  A  cognovit  conditioned  for  payment 
by  instalments  discharges  the  sheriff. 

"  The  King  v.  The  Sherif  of  Sun^y,  in 
a  cause  of  Breicer  v.  Clarke.  1 59 

2.  If  bail  enter  into  a  recognizance, 
although  they  are  excepted  to  and 
never  justify,  they  are  liable.  Bram^ 
vxlland  Another  v.  Faitner  and  Another, 
bail  of  Lejfman.  427 

^  The  Plaintiff,  at  the  desire  of  the 
sheriflTs  officer,  forebore  to  enforce  an 

.  attachment  in  the  first  instance,  and 
ten  days  afterwards  applied  to  the 
sheriff  for  the  debt  and  costs;  held 
that  the  sheriff  %vas  not  dischasg^rd  by 
the  indulgence  given  to  the  ofScer. 
The  King  v.  The  late  Shtriff  of  Lon- 
don^ in  the  case  oi  Jones  v.  Broadnight, 

48p 

V; 

1.  Whore  a  writ  of  error  is  brought 
upon  a  judgment  on  demurrer,  in  the 
case  of  a  scire  facias  sued  out  plir- 
suant  to  the  stat.  8  &  9  IV^.  3.  c.  11. 
s,  8.  bail  in  error  is  not  required. 
Sparkes  v.  O'KeUy.  l6% 

2.  If  a  declaration  in  debt  contain  any 
one  count  on  a  contract  on  which 
debt  would  not  lie  at  the  time  of 
passing  the  stat.  3Jac.  I.e.  8.  bail  in 
error  is  not  necessary.  540 

3.  Debt  will  not  lie  on  a  bill  of  exchange 
against  the  acceptor.  ib. 

4.  Therefore  bail  in  error  is  not  neces- 
sary upon  a  judgment  in  debt  against 
the  acceptor  of  a  bill.  ib, 

5.  Nor  upon  a  judgment  for  goods  sold 
and  delivered.  ih, 

6.  Of  for  money  paid.  ib. 

7.  Money  lent.  ib, 

8.  I^louey  had  and  received.  ib. 


g.  Or  on  an  account  stated.     lyM  v. 

Ceddcs.  540 

BAIL-BOND, 
See  Bail. 

BANKRUPT. 

I.  Of  the  bankruptcif  and  commission. 
II.  Qfihebankm^'srightSyOadduties. 
III.  Of  the  bankrupt's  estate. 

1.  The  stat.  46  G.  3.  f.  135.  t.  3.  %vhicli 
makes  a  docket  notice  of  a  prior  act 
of  bankruptcy,  docs  not  make  it  prorf 
of  a  prior  act  of  bankruptcy,  nor  proof 
of  a  prior  debt  sufficient  to  sustain  a 
commission.  71 

2.  It  is  not  sufficient,  in  order  to  in- 
validate a  commission  of  bankrupt,  to 
prove  a  prior  act  of  bankruptcy,  with- 
out also  proving  a  prior  debt  sufficient 
tu  sustain  a  commission.  f^* 

3.  It  is  not  competent  for  a  bankrupt 
to  set  up  a  former  act  ef  bankruptcy 
in  order  to  invalidate  Lit  commission. 
Rex  \.  Bullock.  71.  «2- 

4.  Semb.  That  commissioners  of  Jbaok- 
rupt  may  receive  evidence  of  the  act 
of  bankruptcy  from  a  creditor  who 
si'eks  to  prove  under  the  commission. 

71 

5.  Or  at  least  if  they  do,  after  evidence 
aliunde  of  bankruptcy,  proof  that  the 
commissioners  declared  the  bankrupt 
to  be  such  on  the  creditor  8  evidence, 
will  not  disprove  the  allegation  that 
be  was  "  duly  declared  a  bankrupt" 
Hex  V.  Bullock.  ib, 

6.  If  a  trader,  whose  house  of  trade  is 
in  Ireland,  comes  to  England  on  busi- 
ness, and  again  quits  this  country  to 
avoid  an  arrest  by  a  creditor,  it  is  such 
a  departing  the  realm  as  constitutes 
an  act  of  bankruptcy.  270 

7.  An  intent  to  delay  a  creditor  makes 
the  leaving  the  realm  or  dwelling- 
house  an  act  of  bankruptcy  :  it  is  not 
necessary  that  a  creditor  should  ac- 
tually be  delayed.  ib. 

8.  A,y  trading  in  London^  purchases 
goods  to  be  sold  by  A,  and  B.,  part- 
nei*s  in  trade  in  Dublini  and  charges 
them  to  A,  and  B.  at  prime  cost ;  this 
creates  a  debt  due  from  B.  in  England, 

and 
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and  makes  him  a  trader  here.     JVil-  \ 
liofM  V.  Nunn  and  Another.  270 

9*  Whether  a  departing  the  dwelling 
house  be  accompanied  with  an  Inttnt 
to  delay  a  creditor,  is  a  question  of 
fact  for  a  jury  to  decide,  upon  all  the 
circumstances.  273 

10.  If  it  be  not  accompanied  with  such 
intent,  it  is  no  act  of  bankruptcy. 
Aldridge  and  Another  v.  Ireland,      ib, 

11.  A  commission  of  bankrupt  cannot 
be  supported  on  the  petition  of  one 
only  of  two  partners  to  whom  a  joint 
debt  is  due.  Buckland  and  Others^ 
Assignees  v.  Kewsame,  477 

12.  If  a  trader  gives  a  general  order  to 
be  denied,  and  is  denied  to  a  creditor, 
it  is  beginning  to  keep  house,  though 
he  immeiiiately  overtakes  him,  and 
says  he  was  not  afraid  of  him.  Muck- 
low  V.  Maif.  479 

II. 

A  bankrupt  cannot  be  permitted  to  set 
up  a  prior  secret  act  of  bankruptcy 
to  impeach  his  commission  either  at 
law  or  in  equity.  The  King  v.  James 
Bullock.  71.  82 

HI.    iSee  Property  in  Chattels,  1. 

BARON  AND  FEME, 
See  Pleader,  V.  7.    Priyileoe,  2. 

P'iNEy   1. 

Where  a  feme  covert  has  for  many  years 
been  separated  from  her  husband,  and 
during  that  time  has  received  for  her 
separate  use  the  rents  of  her  own  pro- 
perty, which  accrued  to  her  by  devise 
after  the  separation,  she  shall  be  pre- 
sumed to  receive  the  rents  and  ac- 
knowledge the  tenancy,  by  her  hus- 
band's authority.  Doe,  dem,  Leicester 
V.  Biggs.  367 

BILL. OF  LADING. 
See  Licence,  1. 

BILL  OF  PARTICULARS, 
See  Practice,  HI.  1,  2,  3. 


BILL  OF  SALE, 
See  Fraudulent  Conveyance. 

BILL  OF  EXCHANGE, 

See  Pleading,  V.  4,  5,  6,  7* 

L  In  an  action  against  the  drawer  of 
a  bill  of  exchange,  in  consequence  of 
the  acceptors  default,  the  Court  will 
leave  it  to  the  jury  to  presume  from 
circumstances,  (such  as  the  payment 
of  a  part  of  the  bill,  without  any  ob- 
jection to  the  want  of  notice,  &c.) 
that  notice  was  regularly  given.  Hor- 
ford  V.  mison.  12 

2.  It  is  not  of  itself  a  defence  to  an 
action  by  the  indorsor  of  a  bill  of  ex- 
change, to  plead  that  it  was  accepted 
for  the  accommodati6n  of  the  drawer, 
without  consideration,  and  was  in- 
dorsed over  after  it  became  due. — 
Charles  v.  Marsden.  224 

3.  If  upon  a  bill  being  presented  for 
acceptance,  the  payee  alters  it  as  to 
the  time  of  payment,  and  accepts  it  so 
altered,  be  vacates  the  bill  as  against 
the  drawer  and  indorsers*  Faton  y. 
Winter  and  Another.  420 

4.  But  if  the  holder  acquiesces  in  such 
alteration  and  acceptance,  it  is  a  good 
bill  as  between  the  holder  and  ac- 
ceptor, ib. 

5.  The  keeping  the  bill,  and  presenting 
it  for  payment  at  the  deferred  period, 
is  proof  of  such  acquiescence.       420 

6.  And  the  holder  cannot  afterwards 
maintain  an  action  on  the  case  against 
the  acceptor,  for  thereby  destroying 
the  bill.  Faton  y.  Winter  and  Ana- 
ther.  ih. 

BILL  OF  LADING, 
See  Freight,  5« 

BYE-LAWS. 

1.  Where  the  general  consent  of  the 
persons  engaged  in  a  trade,  has  esta- 
blished certain  rules  for  the  conduct 
of  that  trade,  it  is  not  competent  for 
any  number  of  individuals  to  promul- 
gate a  contrary  regulation.  241 

2.  And  though  they  may  agree  amongst 

I  i  2  themselves 
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themselves  to  adopt  n«w  rules,  they 
cannot  thereby  deprive  one  who  has 
not  assented  to  their  compact,  of  the 
benefit  of  the  old  rules,  as  against 
themselves.  ib, 

3.  Though  it  be  a  trade  recently  esta- 
blished, ib. 

4.  More  especially  if  the  trade,  and  the 
custom,  be  of  such  a  nature,  that  the 
subjects  of  several  nations  partake  in 
the  trade,  and  are  governed  by  the 
custom.  Fenmngsy.LordGrenville,  ib. 


CARRIER, 
See  Ship,  3. 

CASES— ore/'-r/z/eJ,  doubted,  explained , 
distinguished y  or  observed  on. 

Barnardistonc  r.  Chapman,  Bull.    N.  P. 

34.  247 

Buller  ©.Harrison,  2  Cowp.  565.  363 
Clarke  v.  Reed,  1  New  Rep.  310.  260 
Comber  v.  Hill,  Str.  966.  S.  C.  Annaly, 

22.  239 

De  Goles  v.  Ward,  Forrester,  243.  76 
Fttwcetr.  Strickland, Willcs,  57.  Comyn, 

578.  441. 447 

Grant  V.  Delacour,  (466.)  476 

Gregory  v.  Christie,  B.R.  24  G.  3.    Park, 

67.  456,  476 

Harbin  v.  Edwards,  2  T.  R.  587.  382 
Holwardt?.  Andre,  1  Bos.  &  Pull.  32.  57 
Jackson  v.  Hillas,  E.  term  45  G.  3.  I62 
Lonsdale  (Lord)  v.  Church,  2  T.  R.  388. 

220 
Master  v.  Miller,  4  T.  R.  336.  423 
Pond  V.  Underwood,  2  Ld.  Ray.  1210. 

363 
Price  r.  Shute,  Molloy,  lib.  2.  c.  10. 

s.  28.  423 

Radcliffe  v.  Tate,  1  Keb.  779.  55 

Roberts  v.  Holt,  2  Sho.  443.  312 

Sadler  v.  Evans,  4  Bur.  1986.  363 

Salvador  r.  Hopkins,  3  Bur.  1707.    476 
Scurry  v.  Freeman,  1  Bos.  &i  Pull.  381. 
.  516 

Smith  V.  Dovers,  Doug.  427.  224 


Stevenson  r.  Grant,  2   New  Rep.  103 

222 
Stickle  v.  Pearson  J  Exchequer-chamber, 
I8O7.  324 

Stitt  v.  Waulell,  Park,  6  Ed.  388.  456 
Thynne  v.  Rigby,  Cru.  Jac.  314.  554 
Wilson  V.  Macreih,  3  Burr.  1824.     5Zb 

CERTIFICATE, 

See  Costs. 

CHARTER, 
See  Market. 

CHARTER-PARTY, 
See  Ship,  3. 

COLLECTOR, 

See  ^lONEY  HAD  AND  RECEIVED. 

COLLUSION, 
See  Tenant  for  Years. 

COMMON, 

5ee  Appurtenant,  1.     Evidence, 

1.3,4. 

1.  There  can  be  no  approver  in  deroga- 
tion of  a  right  of  common  of  turbary. 

435 

2.  At  common  law  the  lord  might  ap- 
prove against  common  of  pasture  ap- 
pendant* Grant  v.  Gunner  and  Ano- 
ther, s  ib, 

COMMON  RECOVERY, 
See  Recovery. 

COMPOSITION,  DEED  OF. 

Although  a  debtor  compounding  with 
his  creditors  gives  them  the  security 
of  a  third  person  for  payment  of  pari 
of  the  stipulated  dividend,  be  is  not 
discharged  upon  payment  of  that  part 
only,  if  the  residue  continues  unpaid. 
Walker  and  Others  v.  Seaborne,      526 

COMPOSITION  OF  PENAL 
ACTIONS, 

See  Penal  Action. 

CONDITION 
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CONDITION  ALTERNATIVE, 
See  Arbitratiox,  7. 

CONFIRMATION. 

The  confirmation  by  a  competent  autho- 
rity of  an  office  assumed  without  au- 
thority, cannot  divest  a  right  acquired 
by  a  stranger  before  the  confirmation, 
and  adverse  to  the  title  of  the  officer. 
Donelly  v.  Fopham.  5 

CONSIDERATION, 
See  Pleading,  6,  7. 

CONSOLIDATION   RULE, 
See  Practice,  VII.  3. 

CONSUL, 

See  Privilege. 

CONTEMPT, 
See  Pleading,  V.  3.    Practice  III.  2. 

CONTRACT, 
See  Alien  Enemy,  L 

CONVEYANCE, 

See  Deed.      Fraudulent    Con- 
veyance.   Title. 

CONVOY. 

1.  The- sailing  with  convoy  required  by 
the  Stat.  43  Geo.  3.  c.  57 »  is  a  sailing 
with  convoy  for  the  voyage.  2^9 

2.  It  is  not  sufficient  to  sail  with  a  coji- 
voy  appointed  for  another  voyage, 
though  it  may  be  bound  upon  the 
same  course  for  great  part  of  the  way. 

249 

3.  A  ship  cannot  legally  sail  from  port 
to  port  without  convoy,  unless  she  is 
bound  from  port  to  port.  i/t, 

4.  If  a  convoy  has  sailed,  a  ship  cannot 
legally  endeavour  to  overtake  it.      ib. 

5.  The  Stat.  43  Geo,  3.  c.  57.  docs  not 
avoid  policies  on  ships  sailing  without 
convoy,  U4iless  the  party  interested  in 
the  a&^urance  wai  privy  to  or  instru- 


mental in  the  sailing  without  convoy. 
Henderson  v.  Hinder  250.  n.  CoAen  v. 
Hinckley.  ib. 

COPIES, 

See  Practice,  IV.  2. 

COSTS. 

I.  When  payable  by  and  to  persons 
in  general. 
II.  When  payable  by  and  to  particular 

persons. 
III.  Of  staying  proceedings  tUl  costs 

paid  or  security  given.  • 
I.  5ee  Venue,  1.    Arbitration. 

1.  If,  in  an  action  of  assault  and  battery, 
the  Defendant  justify  thv  assault  and 
plead  not  guilty  to  the  battery,  and, 
at  the  trial,  a  verdict  beTound  in  his 
favour  upon  the  justification,  and  for 
the  Plaintiff,  wiih  a  farthing  damages, 
upon  the  issue  of  not  guilty,  the  Plain- 
tiff unless  the  Judge  certify,  will  not 
be  entitled  to  more  costs  than  damages. 
Brenan  and  Wife  v.  Redmond.  16 

2.  If  the  Plaintiff  has  incurred  the  costs 
of  instructing  counsel  to  move  for  aa 
attachment  before  the  Defendant  gives 
notice  of  bis  surrender,  though  he  sur- 
renders before  the  attachment  is  ac« 
tually  obtained,  the  Court  will  order 
the  costs  of  those  instructions  to  be 
paid  by  the  Defendant  upon*  setting 
aside  the  attachment.  The  King  v. 
The  Sheriff  of  Middlesex y  in  Irwin  v. 
Hogg.  56 

3.  An  application  for  costs,  under  the 
43  Geo.  3.  c.  A,Q.  cannot  be  supported 
by  a  reference  to  the  notes  of  the  Judge 
before  whom  the  cause  was  tried. 
Fountain  \.  Young.  6*0 

4.  An  affidavit  made  tT>  support  such  an 
application,  mubt  shew  there  was  no 
reasonable  or  probable  caus^  for  the 
arrest.  Fountain ^  Administratbr  of 
Crump,  V.  Young.  ib^ 

5.  If  one  count  state  an  assault  on  a 
man,  and  an  assault  on  the  hor^e  which 
he  is  riding,  and  the  jury  give  a  ver- 
dict with  general  damages  under  40^. 
the  Plaintiff  shall  have  no  more  eosls 
than  damages.     Bannister  v.   Fisher^ 

357 

.  6.  ^Vh<m 
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6*  Where  a  statute  prohibits  an  %ct, 
and  gives  damages  for  the  violation, 
with  costs  of  suity  it  does  not  take 
away  the  Judge's  power  to  certify, 
under  43  Eliz,  c.  6.  that  the  costs  are 
less  than  40  «•     fFUliams  v.  Miller, 

400 

7*  If  there  be  a  probable  cause  of  action, 
however  oppressive  or  corrupt  the 
motives  of  bringing  the  action  may  be, 
the  Court  cannot  give  the  Defendant 
coats  under  43  Geo,  3.  c.  46.  #.  3. 
Whitbif  v.  Seaman,  E.  T.  49.  G.  3. 

S,  If  bail  have  been  opposed  and  re- 
jected, the  Court  will  not  pennit 
other  bail  to  justify  till  the  costs  of 
the  former  oppositions  are  paid.  Rex 
V.  Sheriff  of  Middlesex,  57-—MitcheU 
V.  Claridge,  ^  58.  n. 

IL  See  Practice,  VIII.  1.  IV.  5. 

If  money  when  recovered  would  be  assets, 
the  executor  suing  is  not  liable  to 
costs.     Thompson  v.  Stent,  322  , 

III. 

!•  Securijty  for  costs  is  not  required  of 
an  English  subject,  though  abroad. 
TuUockv,  Crmdey,  18 

2.  If  an  action  be  brought  without  the 
knowledge  of  the  Plaintiff,  who  is  out 
of  the  realm,  the  Court  will  require 
security  for  the  costs  to  be  given  on 
the  part  of  the  Plaintiff.  BaU  v. 
Adrian,  64 

COVENANT. 

1.  A  covenant,  by  a  tenant,  to  yield  up 
in  repair  at  the  expiration  of  his  lease, 
all  buildings,  which  should  be  erected 
during  the  terra,  upon  the  demised 
premises,  includes  buildings  erected 
and  used,  by  the  tenant,  for  the  pur- 
pose of  trade  and  manufacture,  if 
such  buildings  be  let  into  the  soil,  or 
otherwise  fixed  to  the  freehold,  but 
not  where  they  merely  rest  upon 
blocks  or  pattens.  Naylor  and  An- 
other, Executors  of  Samuel  Naylor,  v. 
CoUinge.  19 

2.  A  restrictive  covenant  in  an/indenture, 
with  .alternative  liquidated  damages, 


is  equivalent  to  a  grant.     AttersoU  v. 
Stevens.  183 

3.  Proviso  that  an  annuity  should  cease 
if  a  lady  should  associate,  continue  to 
keep  company  with,  or  cohabit  or  cri- 
minally correspond  with  J,  F,  All 
intercoui*se  whatever,  though  the  most 
innocent,  is  within  the  terms  of  the 
deed.     Lord  Dormer  v.  Knight,    417 

COVERTURE, 
See  Privilege,  2,  3. 

COUNTY, 
See  Recovery,  8.    Venue. 

COUNTY  PALATINE, 

See  Venue. 

COURTS. 

1.  A  manslaughter  committed  m  China 
by  an  alien  enemy,  who  had  been  a 
prisoner  of  war,  and  was  then  acting 
as  a  mariner  on  board  an  English  mer- 
chant ship,  on  an  Englishman,  cannot 
be  tried  here  under  a  commission 
issued  in  pursuance  of  the  statutes 
33  Hen.  8.  c.  23.  and  43  Geo.  3.  c,  US. 
s.  6.      The  King  v.  Antonio  Depardo, 

26 

2.  The  46  Geos  3.  c.  87.  (the  Court  of 
Requests  act  for  the  borough  of  South- 
work)  s»  12.  contains  an  exception  of 
any  debt  for  any  sura,  being  the  ba- 
lance of  an  account  on  demand  origi- 
nally exceeding  5L  A  debt,  origi- 
nally above  5  /.  but  reduced,  by  a  par- 
tial payment,  below  that  sum,  is 
within  the  exception.  Fountain  v. 
Young.  60 

3.  An  action  upon  the  case  for  negligence 
in  driving  the  Plaintiff's  carriage  con- 
trary to  an  implied  assumpsit,  is  not  a 
demand  coming  within  the  jurisdic- 
tion of  the  Southwark  Court  of  Con- 
science.    Lawson  v.  Moggridge,    396 

CROSS  REMAINDERS, 
See  Devise,  II,  2. 
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DAMAGE,  TEMPORAL, 
See  Defamation. 

DAMAGES,  MEASURE  OF, 

Sec  Action  on  the  Case. 

1.  J.T,  demised  land  to  the  PlaintifTat 
an  annual  rent  for  21  years, with  liberty 
to  dig  half  an  acre  of  brick  earth  an- 
nually :  the  lessee  covenanted  that  he 
would  not  dig  more,  or  if  be  did,  chat 
he  would  pay  an  increased  rent  of  375/. 
per  half  acre,  being  after  the  same  rate 
that  the  whole  brick  earth  was  sold  for. 
A  stranger  dug  and  took  away  brick 
earth :  the  lessee  recovered  against  him 
the  full  value  of  it.  It  was  held  that 
Lc  was  entitled  to  retain  the  whole 
damages.     AttcrsoU  v.  Stevens.      1 83 

2.  Upon  the  breach  of  the  warranty  of 
a  horse,  if  the  horse  is  returned,  the 
measure  of  damage  is  the  price  paid 
for  him.  566 

3.  If  the  horse  is  not  returned,  the  mea- 
sure of  damages  is  the  difference  be- 
tween his  real  value  and  the  price 
given.  ib. 

4.  If  the  horse  is  not  tendered  to  the 
Defendant,  the  Plaintiff  can  recover 
no  damages  for  the  cxpence  of  his  keep. 
Caswell  V.  Coare.  ib. 

DAMAGES,  SPECIAL,    ■ 
See  Defamation,  1. 

DAMAGE  FEASANT, 
Sec  Distress. 

DECEIT, 

Sec  Action  on  the  Case,  1,  2. 

DECLARATION, 
Sec  Practice,  III.  5. 

DEED. 

1.  Abuttal  in   its  strict  sense  includes 
the  idea  of  contiguity.  495 


2.  Abuttals  are  not  in  general  to  be  con- 
strued strictly,  t^. 

3.  But  if  the  description  of  abuttals  be 
such,  that,  if  correct,  it  might  increase 
the  value  of  the  premises,  and  induce 
the  purchaser  to  take  the  land  on  that 
account,  the  deed  is  not  merely  evi* 
dence  that  the  land  abuts  according  to 
the  description,  which  might  be  an- 
swered b}'  contrary  evidence,  but  it 
shall  amount  to  a  grant  that  the  liMid 
abuts  as  it  is  described.  ib* 

4.  A.  granted  to  B.  land  of  aneqnal 
width,  described  as  abutting  on  a  road 
on  his  own  soil.  It  abutted  in  the 
broadest  part  on  the  road,  bnt  in  the 
Narrowest  part  a  narrow  strip  of  the 
grantor's  land  intervened  between  the 
road  and  the  premises  granted.  Held 
that  the  grantor  and  those  claiming 
from  him  were  concluded  from  pre- 
venting the  grantee  to  come  out  into 
the  road  over  this  slip  of  land.  JRo- 
berts  v.  Karr.  ib. 

DEFAMATION, 

See  Pleading,  IV.  1,  2. 

If  in  consequence  of  words  spoken  the' 
Plaintiff  is  deprived  of  substantial 
benefit  arising  from  the  hospitality  of 
friends,  this  is  a  sufficient  temporal 
damage  whereon  to  maintdn  an  ac- 
tion.   Moore,  Gent.  \.  Meagher.     39' 

DEMAND,  WHERE  NECESSARY,  • 
See  Assumpsit,  2,  3. 

DEMURRAG  E. 

If  a  ship  being  freighted   on    a  single 
voyage  outwards,  be  prevented  by  de- 
fault of  the  consignees  or  restraint  of 
princes   from    delivering    the    whole 
cargo,  and  brings  part  back,  the  mas- • 
tor  will  be  entitled  to  demurrage  from 
the  time  of  her  arrival  at  the  port  o 
loading  and  notice,  till  the  owner  re- 
ceives the  cargo,  or  the  master  has  had 
time  to  discharge  it,  if  abandoned  by 
the  owner.     Christie  y.  Rowe.        300 

DEPOSITED   INSTRUMENT, 
RIGHT  TO  SUE  ON, 

5#e  Practice,  VII.  1. 

DEVISE. 
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.  DEVISE. 


I.  Bff  what  words  lands,  4*c.  shall  pass. 
IL  What  estate. 

I. 

1.  A  general  residuary  clause  will  carry 
estate  not  in  the  contemplation  of  the 
t(*8tator,  unless  the  vriU  contains  spe- 
cial indications  of  a  contrary  intention. 
Mwgmif^fhtdiemise^fSurmah  v.  Sur- 

'    289 


11. 


t' 


•f« 


1.  Ad  execjutpry  devise  ovef^  contingent 
in  case  J.  JB.  shall  die  and  not  attain 
the  age  of  21,  or  having  no  issue,  is 
defeated  cither  by  J.  B.  attaining  21, 
or  by  his  having  issue.  Eastman  .v. 
Baker.  174 

2.  Wherever  it  ^ippears  to  be  the  inten- 
tion of  a  testator  that  the  whole  of  his 
estate  jbaU  go  over  together,  upon  the 
iaiLtiCB  of  istneof  more  than  two  tenants 
iniffOromoD^  crots  remainders  ^Imll  be 
iflnplied'iKitvten  tbeni  in  th«  mean 
time^  in  order  to  effectuate  that  intent. 
Doe,  dcm.  Georges,  v.  Webb.  234 

3*  Ugder..a  devise  oif  freehold  property 
io.\tkt.wdsiiixms  on  iny  side,  all  th^e 
shall  ^ks^^wiio  would  be  entitled  to 
personal,  estate  under  the  statute  of 
distributions.  263 

4.  At  weU  in  the  maternal,  as  in  the 
iwteinial  liiie^  ib. 

5.  AndjChft  devise*  speaks  at  the  time  of 
the  lestalor^B  dcathV  fiot  at  the  time 
of  framinf  the  devise;  ib. 

6.  Therefore  one  who  was  related  in 
equal  degree  at  tho  timfi  of  making  the 
will,  having  died  before  the  testator, 
leaving  a  son,  the.  son  was  held  not 
entitled  to  a  share,  as  a  relation. 
Doe,dem%  Tkwaiies,  v.Orer.  ib. 

7*  Devise  to  A,  for  life,  remainder  to 
testator's  children  as  B.  shall  appoint. 
The  fee  simple  becomes  vested  on  the 
testator's  death  in  all  his  children  then 
living,  subject  to  be  devested  by  the 
appointment.  Morgan  dem.  Surnatn 
y.  Sumam.  289 

«.  Whether  a  right  of  entry  be  devisable. 
Dub.  per  Mansfield  C.J.  Goodright  v. 
Forrester,  578.  Contra  by  B.  R.  S.  C. 
8  East,  ^52.  604 


DISSEISIN,  ACTUAL, 
See  FiKE,  4- 

DISSEISIN,  AT  ELECTION, 

See  Good  RIG  BT  r.  Forester, 
passim  578. 

DISTRESS, 

See  Fences,  1,  2,  3,  4.    Repletix. 

1.  No  action  lies  against  one  who  dis- 
trains cattle  damage  feasant,  for  im- 
pounding them,  instead  of  accepting  a 
compensation  for  the  damages  tendered 
before  the  cattle  were  impounded. 
Anscomb  v.  Shore.  26l 

DISTRINGAS, 
.See  Practice,  h  4,  5,  6. 

DOMICILE, 
See  Courts,  1. 

DOWER. 

1 .  Dower  is  due  of  mines  wrought  during 
the  coverture.  •    402 

2.  Whether  by  the  husband,  or  by  les- 
sees for  years,  whether  paying  pecu- 
niary rents,  or  rents  in  kind.  ib. 

3.  And  whether  the  mines  arc  under  the 
husband's  own  land.  t^. 

4.  Or  have  been  absolutely  granted  to 
him  to  take  the  whole  stratum  in  the 
land  of  others.  Stoughtonv.  Leigh,  ib. 

5.  But  dower  is  not  due  of  mines,  or 
strata,  unopened,  whethef  under  the 
husband's  soif.  ib. 

Or  under  the  soil  of  others.  Stougk- 
ton  V.  Leigh.  ib. 

Note.  Upon  this  point  it  was  not 
urged  by  the  counsel  for  the  dowress, 
that  there  is  no  possible  enjoyment  or 
pernancy  of  profit  of  mineral  strata, 
granted  in  the  land  of  another,  but  by 
working  them.  In  a  grove  uf  oaks, 
there  is  the  herbage  and  pannage,  and 
the  timber  is  only  an  incident  to  the 
inheritance,  though  perhaps  it  may  be 
the  most  valuable  part  of  it:  but  the 
working  of  the  strata  is  the  only  en* 
iovnicut  of  them,  ldeQjqua:re  de  hoc. 

6.  If 


INDEX  TO  THE  PRINCIPAL  MATTERS. 


699 


6.  If  land  assigned  for  dower  contain  an 
open  mine,  tenant  in  dower  may  work 
it  for  her  own  benefit.  402 

7.  Dower  may  be  assigned  of  mines, 
either  collectively  with  other  lands,  ib, 

8.  Or  separately  of  themselves.  ib. 

9.  It  shall  be  assigned  by  metes  and 
bounds,  if  practicable  :  otherwise, 
cither  by,  ib. 

10.  A  proportion  of  the  profits,  or,      ib, 

11.  Separate  alternate  enjoyment  of  ihc 
whole  for  short  proportionate  periods. 

ib. 

12.  If  the  heir,  being  of  full  age,  assign 
excessive  dower,  he  has  no  remedy  at 
law.  ib. 

13.  If  the  sheriff  assign  excessive  dower, 
the  heir  may  have  a  scire  facias  to  ob- 
tain an  assignment  de  novo.  Or  if,  ib. 

14.  The  heir  under  age  assign  excessive 
dower,  be  may  have  relief  by  writ  df 
admeasurement  of  dower.  Sttntghton 
V.  Leigh.  ib. 

DURHAM  ACT, 
See  Elections,  1« 


E 

EAST  INDIA  COMPANY, 
See  Insurance  II.  1,2,3,4.  HI.  6. 

EJECTMENT, 

See  Notice  to  quit,  1.     Practics, 
V.  3,  4.  VII.  2. 

ELECTION,  WHOSE  IT  SHALL  BE, 

See  Disseisin   at  Election.    Arbi- 
tration, 8. 

ELECTIONS. 

1 .  The  offence  prohibited  by  the  Durham 
act,  3.  G.  3.  c.  15.  s.  1.,  is  the  noting 
as  a  freeman,  not  having  been  twelve 
months  admitted,  and  not  having  any 
other  right  of  voting  than  that  which 
the  character  of  a  freeman  confers.  And 
the  offence  must  be  so  averred  in  the 
declaration.    Daman  v.  Mar  ret.    128 


2.  If,  at  a  county  court  held  for  the  elec- 
tion of  knights  of  the  shire,  a  free- 
holder interrupt  the  proceedings,  by 
making  a  great  noise  and  disturbance, 
the  sheriff  may  order  him  to  be  taken 
into  custody,  and  carried  before  a  jus- 
tice of  the  peace.  It  is  sufficient,  in  a 
plea  of  justification  to  an  action  for  an 
assault  and  false  imprisonment,  brought 
against  the  sheriff  under  the  above  cir- 
cumstances, to  state,  '*  that  the  plain- 
tiff made  a  great  noise  and  distai1)ance 
at  the  election,  and  then  and  there  ob- 
structed and  molested  the  defendant  in 
the  execution  of  his  duty,**  without 
stating  that  he  thereby  obstructed  and 
molested  him.  SpUsbwy  t.  MicUe^ 
thwaite.  145 

ENCROACHMENT. 

1.  A  lessee  for  lives  cannot  acquire  a  fee 
by  encniachmeni  upon  the  waste  ad- 
joining the  land  demised,  though  ac- 
companied by  30  years  unintemipted 
possession.  Bat  it  shall  be  intended 
that  he  incloses  the  waste  in  right  of 
the  demised  premises,  for  the'  benefit 
of  the  lessor  after  the  term  expired* 

2.  More  especially  if  hit  lessor  be  aebed 
in  fee  of  the  waste.  Brysm  ▼•  ^ta- 
wood.  5M)S 

But  see  Doe^  ex  dem.  CoUUmghy  ▼•  J«i»- 
loit,  1  Esp.  46o.,  where  Lord  Kemfom 
C.  J.is  said  to  have  rev<dt6d  at  the 
idea  that  a  tenant  could  nwke  bis  land- 
lord a  trespasser  by  implication.  But 
it  did  not  appear  that  the  laadloid  in 
that  case  was  seised  of  the  waste.* 

ENEMY, 
See  KiLiiLTs  Ekbmt*. 

ERROR, 
See  Bail  V. 

ERROR,  WRIT  OF, 

5«BailV. 

ESQUIRE, 

sSife  QvALiFiCATioy." 

ESTATE, 
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See     iC£!fC£. 


Property 

HOLD. 


ESTOPPEL. 


EVIDENCE. 


IN    FrE£- 


210 


I.  Of  the.  co»^€ncy  ofwitneuei, 
IL  dfik^  evidence  of  particular  facts  or 

mvcrmenU.    ^ee.WAV,  1,  2,  3, 4, 5. 

Usage,  1.  BikNKRUPTt  I.  1.4,5. 
IIL  OfStamfi.    See  Stamps. 


I. 


1*  An  adimwron  made  by  ooc  of  two 
partners,  after  the  dissolution  of  the 
partnership,  is  competent  evidence  to 
charge  the  other  partner.  Wood,  as- 
mgnte  efHi»»9eify  v.  Braddick.  1 04 

2»  8o  the  answer  in  Chancery  of  one  part- 
ner, pot   in  after  the  dissolution  of 
partnership,   is  evidence  against  the 
-  oilier  partoer.    Pethtrick  v.  Tmmer. 
^  105 

1*  Upon  an  issnebetweeni  A.  and  B.  whe- 
ther Cdied  possessed  of  certain  pro- 
perty, evidence  ma^*  be  given  of  de- 
clarirtionii  made  by  C.  that  she  had 
aligned  the  property  to  A.  Ivatw 
Fmch.  141 

4w  Acto-exercised  in  assertion  of  right  up- 
cm  one  pan  of  a  waste,  arc  admissible 
inoviflence  against  occupiers  of  another 
part  of  the  same  waste.  Brtfan  dem. 
CkUds.  mnwood,  208 

5.  If  a  commoner  prescribe  in  right  of  a 
particular  messuage,  to  have  done  by 
the  defendant  for  his  benefit,  a  certain 
act  which  is  beneficial  to  all  the 
commoners,  another  commoner,  who 
claims  by  a  similar  prescription  in 
right  of  another  tenement,  and  not  by 
custom,  is  not  a  competent  witness  to 
prove  the  charge.   Anscomb  v.  Shore. 

261 

6.  If  a  plaintiff  and  a  defendant  arc  both 
willing  that  the  plaintiff  shall  give  evi- 
dence in  the  cause,  he  is  an  admissible 
witness  on  his  oath.  378 

7.  Although  he  comes  to  defeat  the  claim 
of  another  plaintiff  suing  jointly  with 


himself.     Norden  v.  JVilliamion   and 
Twibill.  ^  ib. 

8.  If  one  party  to  a  civil  suit  be  convic- 
ted of  perjury  upon  the  testimony  of 
another,  the  witness  cannot  in  any 
manner  avail  himsplf  of  that  conviction 
in  the  same  suit.  520 

9.  Nor  in  another  suit  for  the  same  cause. 
Semhlcy  Bitrdon  v.  Browning.  ib. 


IL 


1.  Parole  evidence  of  what  passed  at  the 
time  of  of  effecting  a  policy  is  not  ad- 
missible to  restrain  the  efiect  of  the 
policy.     Weston  y.  Ernes,  115 

2.  If  a  bill  given  in  discbarge  of  a  debt  is 
inadmissible  by  being  on  an  improper 
stamp,  the  plaintiff  may  prove  his  ori- 
ginal debt.  Brown  v.  Jraits.  35a 

3.  Offers  made  by  the  plaintiff's  attorney 
in  the  hearing  of  a  third  person,  to  do 
an  act  relative  to  the  defendant,  which 
lay  within  the  scope  of  his  authority, 
are  not  admissible  evidence  to  affpct 
the  plaintiff  with  such  offer.  398 

4.  Otherwise,  if  the  offers  had  been  made 
to   the  defendant.     Wilson  v.  Turner. 

ib. 

5.  Payment  of  money  into  court  to  the 
amount  of  a  partial  loss  upon  a  valued 
policy,  is  not  an  admission  of  a  total 
loss.     Rucker  v.  Palsgrave.  4 1 9 

III.  <See  Stamps. 


IV 


i.  If  upon  iair,  serious,  diligent  inquiry, 
without  evasion,  an  attesting  witni*as 
is  not  to  be  found,  evidence  of  his 
hand-writing  is  admissible  to  prove 
the  attestation.  36^ 

2.  If  on  inquiry  for  an  attesting  witness, 
it  appeal's  that  ho  has  absconded  to 
avoid  his  creditors,  the  secondary  evi- 
dence is  admissible.  ib. 

3.  Semb.  That  circumstances  corrobora- 
tive of  the  genuineness  of  the  transac- 
tion, may  render  a  slighter  search 
sufficient,  than  would  be  i*equ)red  un- 
der circumstances  of  suspicion.       364 

4.  Evidence  that  the  attesting  witness  to 
an  intermediate  a:>»iguiucnt  of  a  lease 

hid 
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had  absconded  from  his  ca^ditors,  was 
held  sufficient  to  Icl  in  proof  of  his 
hand-writing,  the  possession  having 
accompanied  the  subsequent  assign- 
menty  and  no  slur  being  cast  on  the 
title.     Cro9ln/  v.  Percy.  ib. 

5.  If  an  attesting  witness  has  set  out  to 
leave  the  kingdom,  bis  absence  is  suf- 
ficiently accounted  for,  although  in 
fact  bis  vessel  may  unexpectedly  have 
been  beaten  back  into  an  English  port 
by  contraiy  winds,  just  at  the  time  of 
the  trial.  Ward  y.  Wells.  46l 

6.  If  two  parts  of  an  instrument  are  pre- 
pared, but  cue  only  is  stamped,  the 
party  having  the  custody  of  the  un- 
stamped part,  may  give  secondary  evi- 
dence of  the  contents  of  the  agreement, 
if  the  other  party  refuse,  on  notice,  to 
produce  the  stamped  part.     Garnons 

V.  Swift.  5(yr 

EXCHANGE, 
See  Bill  of  Exchange. 

EXECUTION, 
See  Practice,  VI. 

EXECUTOR  AKD  ADMINIS- 
TRATOR, 

See  Pleader,  1. 1,  2.  Costs. 

EXECUTORY    DEVISE, 
See  Devise. 

EXTINGUISHMENT, 
See  ApfurtekanT)  1.  Set-off. 


FACTOR, 

See  Assumpsit,  2. 

FALSE  CHARACTER, 
See  Action  on  the  Case* 


FELONY, 

See  Bankrupt.    Stamps.  Courts,  1. 

FEME  COVERT, 
See  Privilege,  2. 

FENCES. 

1.  If  two  persons  are  possessed  of  ad- 
joining closes,  neither  being  under  any 
obligation  to  fence,  each  must  take 
care  that  his  cattle  do  not  enter  the 
land  of  the  other.  iSii9 

2.  But  if  two  persons  have  the  concur- 
rent possession  of  land  for  the  purpose 
that  each  may  take  profits  of  a  special 
nature,  and  distinct  from,  but  not  in* 
consistent  with,  the  right  of  the  other, 
whether  either  one  is  bound  to  gntrd 
against  casual  damage,  which  durifig, 
and  by  the  fair  enjoyment  of  his  rigjht, 
may  happen  to  the  other,  qutere,  Stmbm 
ace,  per  Lawrence  J.  e&ntr,  per  Mmu' 

Jidd  C.  J.  and  Ckamhre  J.  ibm 

3.  But  clearly  the  one  catinot  distnun 
the  cattle  of  the  other  damage  feasant. 
Per  Cur.  ». 

4.  J.  having  the  exclusive  ri^t  to  dig 
stone  in  a  certain  close,  avowed  dis- 
training the  cattle  of  B.,  who  had  die 
exclusive  right  of  pasture  there^  as  da- 
mage feasant,  for  haviAg  broken  the 
stones ;  B.  pleaded  that  diere  was  iio 
fence  to  keep  them  off,  nor  did  A» 
otherwise  guard  or  protect  the  stones. 
A.  replied  that  he  was  not  bound  to 
fence ;  and  on  demurrer  the  replica- , 
tion  was  held  bad.    ChurMUvm  Evans. 

5ft9 

FINE. 

« 

1.  The  Court  will  not  interfere  to  authen- 
ticate a  fine  levied  by  a  manriod  wo- 
man in  the  absence  of  her  hosband,. 
though  he  has  become  a  bankrupt,  and 
omitted  to  surrender  himself,  and  is 
gone  beyond  seas.  Ex  parte  Abney,  SJ 

2.  The  notarial  certificate  required  in 
the  case  of  a  fine  acknowledged  in  a 
foreign  country,  must  he  uuder  seal ; 
a  defect  in  this  particular  cannot  bo 
suj^piicd  by  proof  of  the  hand-writing 
of  the  cognizors.  Cruttenden  v.  Bour- 
bell.  U4 

3.  The 


\ 
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3.  The  Court  wilt  not  permit  a  line  to  be 
levied  in  which  it  appears  chat  the  co- 
nusor is  an  alien  enemy,  Cruttenden  v. 
Bourbell.  ib. 

4.  Whether  a  fine  levied  by  tenant  for 
life,  works  an  actual  disseisin  of  the 
remainder  nuin,  or  only  a  disseisin  at 
election!  GoodrigAt  v.furcstcr.      578 

5.  Ifa  fine  be  levied  by  a  tenant  for  life 
which  turns  the  estate  of  the  reverbioncr 
to  a  right  of  entry,  and  the  reversioner 
devises  it  without  entering ;  if  the  dc- 
vito  beof  any  eSect,  the  devisee  must 

'   enter  within  the  same   time,    within 

.    which  the  devisor,    if  living,    or  his 

heir,  mutt  have  entered.     Goediigit, 

«i  &m.  Burton,  v.  Fortater.  ib. 

€.  A.  tenant  for  life,  with  remainder  to 
bis  own' executors  for  10  years,  with 
the  reversion  to  B.  in  fee,  levies  a  fine 
with  proclamations.  After  the  fine, 
B.  without  entering,  devises  to  C.  for 
Ufr,  wfth  rAAunder  to  D.  in  tail,  and 
dies,  livipg  ^.  A  dies.  C.  docs  not 
enter  witbin  5  years  aftertheexptra- 
lioa  of  Uie  term  of40^cars.  Held 
tbst  D.  if  barred,  and  cannot  enter 
within  5  years  after  the  death  of  C. 
dtodriglifi^ta  dtm:B¥rtM,^.  Fortiter. 
578 

7.  It  was  admitted  tl)at  there  were  three 
periods uf  entry.  First,  uponthefinc 
levied,  for  the  forfi^iture.  Secondly, 
upon  the  oNpiration  of  the  estate  for 
life.  Thirdly,  upon  the  rffiiucion  of 
the  terra,  for  ytars,  Gopdrigit  v.  Fo' 
rttler.  ib. 

8.,Hcwto  wi11,take  benefit  of  the  second 
laviuginthe  itat.4/f.  7.  muiir,  i.  Be 
other  than  »  party  or  privy  to  the  fine. 
'  3.  Tteri^ht  must  first  come  to  bim. 
3.  It  must  ^t  come  after  the  fine  and 
proclamations.  4.  It  must  come  by 
natter  before  the  fine.  GoodrigAt  v, 
Fortttrr.  ib. 

...FISHERY,      ■ 

^FUTyiiES,.,-      . 
See  Covenant,  ]. 


__^n,AG^0Fnp&p. , 

Hn  I'kiz£  MoNtV. 


FORFEITURE, 

5«  Find, -7. 

FRAUDS,  STATUTE  OF, 

See  Goods    bold     and    deliver- 
ed, 1,3. 

FRAUDULENT  CONVEYANCES. 

1.  A  bill  of  sale  of  goodsmade  for  a  va- 
luable consideration,  un:iccompanied 
with  the  possession,  is  valid  as  against 
the  vendor.  '  361 

2.  And  as  against  a  creditor,  with  whose 
knowledKc  and  assent  it  was  given. 
Stttl  v.  Broaa  mud  Parry.  ii. 

FREIGHT. 

1.  Ifa  ship  freighted  to  ff.  under  a  char- 
ter party,  is  prevented  by  restraints  of 
princes  from  arrivii^  and  the  consig- 
nees direct  the  master  to  deliver  the 
cargo  at  G.,  and  accept  it  there,  he 
may  maintain  OMumpfif  upon  an  im- 
plied contract  to  pay  freight  pro  rola 
iCuierU.     CAritti/  v.  Row.  300 

2.  And  if  the  master  be  prevented  by  the 
defauliof  the  consignees  or  restraints 
of  princes  from  delivering  the  whole 
cargo  there,  tie  shall  be  entitled  to 
freightprv  rofa  for  the  part  delivered. 

ib. 

3.  If  a  ship  be  freighUd  on  a  single  voy- 
age outwards,  and  be  prevented  from 
delivering  her  cargo,  temble  that  she 
shall  be  entitled  to  receive  from  the 
owner  of  the  cargo,  freight  for  bringing 
it  back.  ib. 

4.  And  lembU,  that  the  master  would 
not  be  entitled,  upon  loung  the  deli- 
very, to  castaway  the  residue  of  the 
cargo,  i4. 

5.  If  thcmaslcrsignsabill  oflading,ex- 
pressing  that  upon  the  delivery  of  the 
cargo  freight  is  to  be  paid  by  the  con- 
signees, he  does  not  thereby  renounce 
hi'i  claim  for  freight  against  the  con- 
siRnor.  ib. 

6.  S^mbh,  that  the  master's  right  to  t\- 
att  payment  of  any  part  of  the  freight 
from  tile  cijnsignee,  d<ies  notarise  till 
ihe-(telivery  is  completed,  or  deier- 
miiicd.  ib. 
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GAME, 
See  Qualification,  1,  2. 

GOODS  SOLD  AND  DELIVERED, 
See  Sunday,  1. 

1 .  If  a  man  bargains  for  the  purchase  of 
goods,  and  desires  the  vendor  to  keep 
them  in  his  possession  for  an  especial 
purpose  for  the  vendee,  and  the  ven- 
dor accepts  the  order,  thi^  is  a  suffi- 
cient delivery  of  (he  goods  within  the 
statute  of  frauds.  458 

2.  It  is  no  objection  to  a  constructive  de- 
livery of  goods,  that  it  is  made  by 
words,  parcel  of  the  parol  contract  of 
sale.     Elmore  v.  Stone^  ih. 

GRANT, 

See  Covenant,  2.  Appurtenant,  1, 

Common. 

GREAT  SEAL 

1.  The  great  seal  of  Great  Britain  has 
been  destroyed,  and  a  new  great  seal 
of  the  united  kingdom  of  Crreat  Britain 
and  Ireland  is  in  use,  since  the  union 
with  Ireland^  to  seal  such  matters  as 
before  issued  under  the  great  seal  of 
Great  Britain,  71 

2.  Where  a  statute  made  before  that 
union,  directs  an  instrument  to  issue 
under  the  great  seal  of  Great  Britain^ 
it  now  properly  issues  under  the  great 
seal  of  the  united  kingdom.  ib, 

3.  And  if  it  be  alleged  in  pleading  that 
an  instrument  issued  under  the  great 
seal  of  Great  Britain^  and  evidence  be 
given  of  an  instrument  issuing  under 
the  great  seal  of  the  united  kingdom, 
this  is  no  variance*  Rex  v.  Bullock*  ib^ 


GUARANTY. 

If  a  person  discounts  a  billJbr  the  drawer 
upon  the  terms  that  he  shall  receive  5 
per  cent,  discount,  and  an  additional 
sum  for  guai-anteeing  the  payment  of 
the  bill  by  the  acceptor,  he  having  no 
doubt  of  the  acceptor's  solvency,  this 


is  an  usurious  contract    Lee  q,  t.  v. 
Cass.  I  i^Il 


H 

HERIOT, 
See  Evidence,  1,2. 

HUSBAND  AND  WIFE, 
See  Baeon  and  Feme. 


./' 


ILLEGAL  CONTRACT, 

f' 

5ee  Monet  had  and  keceivzj^U 


■*  . ' 


ILLEGAL  TRAD£, 
&£  Licence,  1*  Insurahce^L  2,^||(i« 

INCLOSURE  ACB, 

An  inclosure  act  gave  power  to  the  com- 
missioners to  award  m  what  townships 
the  allotments  should  be  assessed  jp 
the  rates  and  taxes.  They  aWarded 
that  certain  allotments  .vbic|i  ietotfi 
were  within  the  district  of  H.  tsere 
tntkin  the  township  of  C  Held  that 
they  did  not  thereby  become  ratea^i^e 
in  C.  Fenton  v.  Boyle  and  Cffiifr#.,^44 

INDEBITATUS  ASSUMPSIT,  ' 
See  Assumpsit,  1. 

INQUIRY,  WRIT  OF,  ,/^.    .' 
See  Writ  of  Inquiry. 

INSOLVENT, 
See  Practice,  IX.  2. 

INSURANCE. 

I.  Ofth  validity  of  tie  inMurmce. 
II.  Of  tie  effects  of  a  valid  insurance. 

III.    Of 
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Ill,  Of  the  acts  of  the  insured. 
I,  See  Licence,  1,  2.     Money  had 

AND  RECEIVED,  1.      STAMPS,  2. 

1.  Semh,  that  if  an  underwriter  transfer 
by  parol  to  another,  at  a  higher  pre- 
mium, his  subscription  to  a  policy,  it 
is  not  such  a  re-assurance  as  is  prohi- 
bited by  Stat.  19  Geo.  2.  c.  37.  s.  4. 
Deker^  Assignee  of  Bunn^  v.  Barnes. 

48 

2.  Commissioners  were  authorized,  by  a 
commission  granted  in  pursuance  of  a 
statute^  to  take  into  their  possession 
ships  and  goods  belonging  to  subjects 
of  the  United  Provinces,  which  had 
been  or  might  be  detained  in  or  brought 
into  the  ports  of  this  kingdom,  and  to 
manage,  sell,  and  dispose  of  the  same 
to  the  best  advantage,  according  to 
such  instructions  as  they  should  re- 
ceive from  the  king  in  council ;  before 
any  de<^1anEition  of  war  against  the 
United  Provinces^  one  of  his  majesty's 
ships  topk  tevrral  Dutch  East  India- 
men^  and  carried  them  into  St.  Helena. 
The  commissioners,  with  the  assent  of 
the  Lords  of  the  Treasury,  insured 
them  at.  itid  from  St.  Beuna  to  Lon- 
don. War  was  soon  after  declared 
against  the  United  Provincesy  and  the 
ships  were  finally  condemned  as  prize 
to  his  majesty,  **  as  having  belonged, 
**  when  taken,  to  subjects  of  the  United 
••  States^  sincie  become  enemies."  Up- 
on a  loss  happening,  the  commission- 
ers declared  on  the  policy,  and  aver- 
red the  interest  to  be  in  the  king ;  and 
hcid  that  the  action  will  lay.  Lucena 
V.  Cravfurd  and  Others.  325 

3.  All  trading  within  the  limits  of  the 
South  Sea  Company's  charter  is  illegal, 
unless  it  i^  licensed  by  them.  227 

4.  The  Stat.  47  G.  3.  sets.  I.e.  23.  lega- 
lizes, from  Sept.  17,  1806,  the  trad- 
ing to  any  places  which  then  were,  or 
should  thereafter  be,  under  the  domi- 
nion of  his  majesty.  Buenos  Ayr es  y/2Ls 
taken  by  his  majesty's  troops  in  the 
preceding  year,  and  retaken  on  the 
12th  August '  1 806.  Held  that  an  ad- 
venture to  Buenos  At/res,  commencing 
in  the  first*  week  of  Sept.  ISOGf  was 
illegal,  and  the  policy  on  it  void.      ib. 


5.  Whether  European  goods  may  be 
transported  from  colony  to  colony 
within  Stat.  15  Car.  2.  c.  7.  *.  6.  quare. 
Toulmin  v.  Anderson.  ib. 

II.  See  Set  off,  1.  Variance,  1. 

1.  A  policy  upon  a  homeward  voyagp 
from  India  J  upon  goods  at  and  from  a 
foreign  port  of  loading,  until  the  ship's 
arrival  in  London  ;  beginning  the  ad- 
venture upon  the  said  goods  from  the 
loading  thereof  at  the  foreign  port  of 
loading,  and  so  should  continue  upon 
the  goods,  until  the  same  should  be 
discharged ;  was  held  to  attach  only 
on  the  particular  cargo  taken  at  the 
first  port  of  loading.  463 

2.  Though  the  insurance  was,  to  all  or 
any  ports  and  places  whatsoever  be- 
yond the  Cape  of  Good  Hope,  in  port, 
and  at  sea,  in  all  places,  at  all  times, 
and  in  all  services,  with  liberty  to  pro- 
ceed to,  touch,  and  stay  at  any  port 
or  places  whatsoever  for  any  purpose 
whatsoever.  ib. 

3.  But  upon  an  insurance  on  an  India 
voyage  out  and  home,  the  policy  being 
equally  extensive  as  that  above  stated, 
and  containing  the  additional  words, 
forwards  and  backwards  at  sea,  until 

the  ship's  arrival  at  her  last  station  of 
discharge.  Though  it  be  purposed 
to  be  literally  on  the  smd  goods,  the 
Court  held  it  must  by  necessary  im- 
plication apply  to  all  goods  put  on 
board  in  the  course  of  the  voyagi*. 
Grant  v.  Delacour.  466 

4.  **  Forwards  and  backwards"  means 
from  port  to  port  in  the  course  of  the 
voyage,  not  from  Europe  to  Asia^  and 
from  Asia  to  Europe.  ib. 

5.  Upon  an  insurance  on  an  East  India 
voyage,  the  underwriters  are  bound  to 
know  the  course  of  the  East  India  com- 
pany's charter-parties  and  trade,  and 
that  the  ship's  destination  is  liable  to 
be  changed  after  the  policy  is  effected. 
Grant  v.  Paxton.  ib. 

6.  If  a  ship  be  warranted  free  of  capture 
or  seizure  in4)ort  or  ports,  a  capture 
by  an  enemy's  ship  while  the  vessel 
insured  is  lying  in  an  open  road,  out- 
side of  an  harbour,  is  not  within  the 
warranty.     Brown  wTiemcy.        517 

III.  Set 
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III.  See  Convoy. 

1.  It  does  not  necessarily  increase  the 
risk  on  a  policy,  to  convey  prisoners 
of  war  in  the  vessel  insured.  Toulmin 
V.  Anderson.  227 

2.  If  a  ship  has  liberty  to  touch  at  a  port, 
it  is  no  deviation  to  take  in  merchan- 
dize during  her  allowed  stay  there,  if 
she  does  not  by  means  thereof  exceed 
the  period  allowed  for  her  remaining 
there.  450 

3.  If  liberty  be  given  to  touch  at  a  port, 
the  contract  not  defining  for  what  pur- 
pose, but  a  communication  having 
been  made  to  the  underwriter,  that 
the  ship  was  to  touch  for  a  purpose  of 
trade,  it  shall  be  intended  as  a  liberty 
to  touch  for  that  purpose.  Urquhart 
V.  Barnard.  %b. 

4.  If  the  East  India  Company  permit  the 
voyage  of  a  chartered  ship  to  be  al- 
tered, though  it  is  at  the  request  and 
partly  for  the  benefit  of  the  assured, 
the  altered  voyage  continues  protected 
by  the  policy.     Grant  v.  Paxton.  463 

5.  Misrepresentation  must  be  of  a  mat- 
ter collateral  to  the  contract.         1 17 

INTEREST  IN  PROPERTY 
INSURED. 

<Sef  Insurance,  1.2. 

JOINDER  OF  ACTIONS. 
See  Pleading,  I. 

JOINT  ACTIONS. 

1.  Where  bail  call  together  upon  an  at- 
torney, and  employ  him  to  surrender 
their  principal,  one  of  them  cannot 
afterwards  maintain  a  separate  action 
against  the  attorney  for  neglecting  to 
effect  the  render  pursuant  to  his  un- 
dertaking. Hill  V.  Tucker^  one,  S^c.   7 

JOINT  TENANTS. 
5cc  Tenants  in  common. 

JURISDICTION. 
See  Courts,  I. 


LANDLORD  AND  TENANT, 

See  Covenant,  1,  2.  Damages, 
Measure  op,  1.  Practice,  VIII. 
1.    Replevin  Bond,  1.      Replb- 

VIN,  I. 

LEASE, 
See  Notice  to  quit,  1.  Licence,  3. 

LIBEL, 
See  Defamation. 

LICENCE, 
See  Insurance,  1.2,  3, 4. 

1.  A  ilicence  from  the  king  to  T,  B.  Co 
import  in  neutrals  from  an  eneay's 
coutitry  goods  being  the  property  of 
T.  B.^  cannot  be  assigned,  so  as  to  au- 
thorize the  importation  of  goods  the 
property  of  the  assignee.  Ftize  v* 
Thompson.  121 

2.  But  qwere.  If  there  is  a  ii^tal  pro* 
perty  remaining  in  T.  J3.  as  geoeral 
consignee  of  the  cargo,  whether  the 
licence  is  not  then  sufficient.  Feixt  v. 
Thompson.  ib. 

3.  Held  that  a  general  consignee,  having 
no  valuable  interest  in  the  goods,  has 
not  a  sufficient  property  to  bring  the 
goods  within  the  protection  of  the 
licence. 

Tost.  Feize  v.  Thompson^  2  vol. 

4.  Whether  licence  to  take  a  profit  ap- 
prendre  be  assignable,  qtutre.  ChureiiU 
V.  Evans*  529 

5.  If  a  foreigner  corner  here  in  time  -of 
war,  and  continues  here  without  dis- 
turbance, the  king's  licence  shall  be 
intended.  37 

LIEN. 

Where  an  order  is  obtained  for  taxing  ^n 
attorney's  bill,  and  delivering  up  all 
papers,  &c.,  upon  the  back  of  which 
the  prothonotary,  according  to  the 
usual  practice,  indorses  his  aUocatitr, 

the 
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the  atlorncy  is  entitled,  in  the  first  in- 
stance, to  the  possession  of  it,  for  the 
purpose  of  enforcing  payment  of  his 
bill.    Alger  v.Heffbrd.  38 

LIMITATION  OF  ACTIONS, 

See  Assumpsit,  4,  5, 6,  7* 

If  an  estate,  which,  by  a  line  levied,  is 
tomed  to  a  right  of  entry,  can  be  de- 
vised, the  devisee  most  enter  within 
the  same  time  within  which  the  devi- 
sor must  have  entered  if  living.  Good- 
right  ex  dem.  Burton  v.  Forester,     578 


M 

4 

MAJORITY, 
&eBTE-LAW,  1,  2,  3,  4. 

MARKET, 
iSce  Pleading,  VI.  J. 

MASTERS  AND  SERVANTS, 
See  Ship.    Assumpsit,  1. 

MEMORIAL, 
See  Annuity. 

MONEY  HAD  AND  RECEIVED, 
See  Agreement,  1,  3. 

1.  Where  one  of  two  partners  lindcr- 
vrrites  policies  of  insurance  upon 
ships,  ^c.  in  his  own  name,  but  upon 
their  joint  account,  contrary  to  the 
6G,1.  c.  18.  *.  12.,  no  action  can 
be  maintained  to  recover  the  premiums 
upon  such  policies  from  the  assured. 
Branton  v  Toddy,  6 

2.  The  action  for  money  had  and  re- 
ceived lies  to  recover  back  money 
which  has  been  obtained  through  com- 
pulsion, under  colour  of  process,  by 
an  excess  of  authority,  although  it  has 
been  paid  over.  359 


3.  To  make  it  a  defence  to  an  agent  that 
he  has  paid  over  the  money,  it  is  neces- 
sary that  the  money  should  have  been 
paid  tu  the  agent  expn^ssly  for  the  use 
of  the  person  to  whom  he  has  so  paid 
it  over.  ib. 

4.  A  sheriff  issued  a  warrant  on  mesne 
process  to  distrain  the  goods  oi  A.i 
the  bailiff  levied  the  debt  upon  the 

'  gobds  of  JB.,  and  paid  it  over.  Held 
that  money  had  and  received  wift'  lie 
against  the  bailiff.    Snawden  v^  DttvU. 

ik. 


\  , 


MURDER, 
&e  Courts,  1. 


N 

NEW  TRIAL, 
See  Practice,  IV. 

1.  The  Court  will  not  set  aside  a  non- 
suit on  the  ground  that  the  case  ought 
to  havo  been  submitted  to  a  jury,  un- 
less this  was  desired  on  the  part  of  the 
plaintiff  at  the  trial  of  the  cause.  Kih' 
dred  y.Bagg,  10 

2.  The  Court  will  not  set  aside  a  verdict 
on  account  of  the  admission  of  evi- 
dence which  ought  not  to  have  been 
received,  provided  there  be  sufficient 
without  it  to  authorize  the  finding  of 
the  jury.     Horfhrdv.WUmn,         12 

3.  The  Court  will  not  grant  a  new  trial 
on  account  of  a  verdict  being  against 
evidence,  where  the  damages  to  be 
recovered  would  not  exceed  five 
pounds.     Roberts  V.  Kar{^  49S 

NONCLAIM^ 
See  Fine.  Limitattok  of  Acnovs. 

NONSUIT, 
See  New  'Hiial,  1. 

NOTARY  PUBUC, 
See  FiNF,  2. 

NOTICE, 
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637 


NOTICE  OF  ACTION. 

One  person  acted  as  clerk  to  two  bodies 
of  public  officers.  A  notice  of  action 
required  by  the  statute  was  given  him, 
adaiessed  to  him  as  clerk  to  the  one 
body,  the  cause  of  action  arising  un- 
der the  authority  of  the  other  body. 
Held  that  the  notice  was  insufficient. 
Hider  v.  DorrelL  383 

NOTICE  TO  QUIT. 

On  a  letting  of  a  house  from  year  to  year, 
to  quit  at  a  quarter's  notice,  the  quar- 
ter must  end  with  a  year  of  the  tenancy. 
Doe  dem,  Fitcker^  v.  Donovan.        555 

NUSANCE, 
See  Venue,  4,  5. 


o 


OFFICER, 

See  Money    had  and  eeceived,    1. 
Practice,  VI.  1. 

1.  Claims  being  made  on  a  prize  agent 
by  several  persons  for  the  prixe  money 
due  to  one  sailor,  he  was  permitted, 
as  a  public  officer,  to  pay  the  money 
into  court  for  the  benefit  of  the  claim- 
ant, who  should  prove  hi*  authority 
to  receive  it.     Edwards  v.  Minett.  I66 

2.  A  sheriff  who  adi  fairiy  under  a  writ 
ofcxecution- without  notice  of  any  act 
of  bankruptcy  committod.  Is  entitled 
to  the  protection  of  the  Court.  Per 
Lord  MantMeldt  Aidridgt  v.  Ireland. 

275 


OR. 


Construed  as  avd 


183 


And  Met  Devise,  II.  1. 


Vol.  I. 


PARTICULARS,  BILL  OF, 
See  Practice,  3. 

PARTNERS, 
Sm  Evidence,  I.  1,2. 

PAYMENT  OF  MONET  INTO 
COURT, 

See  Evidence,  II.  5. 

1 .  A  defendant  will  be  permitted  to  pay 
into  court,  to  abide  the  event  of  the 
cause,  a  sufficient  sum  to  cover  the 
debt  and  costs,  instead  of  giving  bail* 
Foweilv.  Leo.  435 

Q,  Upon  setting  aside  a  writ  of  enquiry, 
the  Court  permitted  the  defendant  to 
pay  money  to  the  plaintiff  under  a 
rule  of  court,  with  costs  of  the  action 
up  to  that  time,  and  ordered  that  the 
plaintiffs  further  proceeding  should  be 
at  the  peril  of  the  subsequent  costs. 
Day  v.  Edxvards.  t         49 1 

PENAL  ACTION.    ' 

The  Court  will  not  grant  permission  to 
compound  a  penal  action  in  which  part 
of  the  penalty  goes  to  the  king,  unless 
the  consent  of  the  crown  is  previously 
signified,  whether  a  verdict  has  passed 
for  the  plaintiff  or  not.  Hmotard  qui 
tarn  V.  Sowerby.  "  103 

PERFORMANCE, 

See  AOR«EM£NT,  1,  3. 

PERJURY, 
<Sftf  Evidence,  L  8. 

PLEADING. 
I.  Of  the  form  of  action  and  joinder  ef  ^ 


4-.   \ 


1 1.    OfiU  parties  thereto. 
IIL  Whem  fuufkMlar  mMeri  m^l^ 
pieaded. 

K  k  IV.  Of 
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IV.  Cf  crrtainly  iit  pleading. 

V,  Oftieinttimerffplmdiirgmgaicrat. 
YL  Of  title. 

Vn.  Of  tvrpliuage. 

Vm.  Whit  cmd  %  verdict. 

I.  See  Aenvur&iT,  4.    Baii,  V.  2. 

]..  A  countonanMn'mti/cMnpufflurcf  u'hli 
llic  |]laintiff  as  executor,  itiay  be  join- 
ed with  a  count  for  goodi  told  by  the 
Intator.  322 

2.  The  criterion  whether  the  counts  arc 
miajoined,  is,  whether  the  money,  if 
recovered,  will  be  assets  inthe  lianils 
of  I  he  executor.     And  if  it  will,  the 


which  assets  will  be  recovered,  Tkomp- 
toKtrndlViJe,  Exeaitrix,  v.  Stent.  322 

3.  Upon  a  cuniract  to  carry  and  deliver 
goods,  ibe  possession ofthcgpods  still 
remaining  with  tliu  defendant,  trover 
lies.     DevxU  V.  Uoion.  391 

4.  If  on  a  bill  being  presented  fur  ac- 
ceptance, the  payee  alters  it  as  to  ijie 
lime  of  payment,  and  accepts  it  so  al- 
tered, fuid  the  holder  acquiesces  in 
U>c  alfii^tion,  which  makes  it  a  gi>od 
new  bill  bctwcra  the  parties,  the  holder 
CanJiot  maintain  case  agsJniit  the  Re- 
ceptor for  destroying  the  bill.  I'atan 
V.  fVixler.  420 

5.  If  oneofaiihip's  crew  does  a  wilful 
«ct  of  injury  EC)  another  ship,  without 
any  difectinn  from   ur  privity  of  the 

'    master,  trespass  sannot  l>c  maintained 

ii|aJast  the  master.     Bovxher  v.  Noid- 

..  tt,*m.  &6S 

6.  Although  he  was  on  board  at  the 
time.  i6. 

7.  Uttbt  will  not  lie  on  a  bill  of  exchange 
a^ast  the  acceptor.    Wd>h  v.Geddet. 

5+0 

8.  When  a  rcveiaipnci  ni»y  bring  wasii- 
urease.    Ste  jilterMti  v.  Steieu.  1*)* 

II.    SteJoinT  Actions,  1. 


Aeenti  md  satubclion  -nade  -  before 
'  >  DMfct^h  «f' a  covenant,  caonol  b»  plead- 
' '  ed  in  bar  of  an  action  on  the  covenant. 
■■   Jfbfe  Y.  Waghtme.  ,1   -      tiSB 


1.  The  justificatioDof  aUticVmust  tlale 
is$uaU«.fi|ct5,  nq|  genernl  .c\^ntgpt  of 
misconduct.  '-.':    .,1      ^^ 

2.;  Alib«>!,c^r«daflattpntty.Y''fr  V* 
flier»l ,  miscoiidvct  vi<p,.,(HW*,.'*cgli- 
,gcn^,  fftlseiiopd,  prevaTicafioPj  wd 
cxcqhIyc  bills  of  costs,  int)ic  busjnm 
be  had  conducted  for,  the  defendant. 
A  plea  in  justification  i^pcating  the 
same  genei-al  charges,  without  speci- 
fying the  particular  acts  qf; misconduct, 
upon  demurrer  was  held  insufficient 
Uohntt,  Geitt.  oae,  IfC.  v.  Catesbg.  US 

3.  In  atmmprit  for  use  and  occupation, 
it  is  not  necessary  to  state  in  what  pa- 
rish the  premises  are  situated.        S70 

4.  j^nd  if  the  parish  is  described  by  a 
wrong  name,  il  is  immaterial.  it. 

5.  At  least  if  it  be  described  by  a  name 
generally  Lnuwn,  and  which  could  not 
therefore  mislead  the  dcliendaot.  Kirt- 
land  V.  PoHntttt,  ,         A. 

V,    .SmElectiovs,  1,9.  , 

1.  If  a  plea  of  justification  cnraistt^twn 
facts,  each  of  which  would,  wlicn  se- 
parately pleaded, amount  tu  a  gpod  de- 
fence, it  will  EuOicicntly  support  the 
justifieution  if  one  of  these  factshc 
fuuDil  by  the  juTj.  SpiUburg  v.  Mtckltr 
tiaiiitc.  '  1*6 

2.  Where  a  plea  shall  conclude  to  the 
Cduntry  and  where  to  the  court.  Qtutrr. 
Ciarlct  v.  Martdtn, .  ,  224 

3.  DiiScult  quesUonsarcnot  tobcpleul- 
cd  as  sham  pleas.  Ckawla  taid  Muitkr 
v.  Martdtn.  it- 

4.  If  ft  person  ditcowita  a  bill,  and  pa)i 
for  it  the  amount  of  the  contents,  de- 
ducting only  legal  intemi,  and  on  a 
suhsequcnt  day  rt(;civct  usurious  in- 
terest under  pretence  of  tiecQmlng  gua- 
KUiitcc  for  the  accepibr,'[.t  iscumpc- 
lent  to  dec^re  on  the  sum  6'm  gaid  tt> 

.  ,tlK'.suio  forborne-  *'• 

$,.  And  it  may  be  laid  as  forborne  t 
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6. .  Any  act  which  is  a  detriment  to  the 
plaintiff  is  a  sufficient  consideration  for 
a  promise  to  pay  money.  5*23 

7*  An  averment  that  the  defendant  was 
indebted  on  a  bill  of  exchanj^e,  and 
that  the  plaintiff  having  lost  the  bill, 
had  at  his  request  given  him  a  bond 
acknowledging  payment,  and  condi- 
tioned to  indemnify  him  against  the 
bill,  states  a  good  consideratioD  for  a 
proinlse  by  the  defendant  to  pay  the 
contents  of  the  bill.  IVilliamion  v. 
Ckmenti.  623 

7*  If  a  declfiration  against  baron  and 
feme  for  a  debt  of  the  feme  contracted 
before  marriage,  allege  a  promise  of 
the  feme  made  before  the  marriage  to 
pay  the  debt,  it  lis  bad.  Morris  and 
iVifc  v.  Norfolk  and  Another.  2 1 2 

See  Appurtekavt. 

1.  The  diflcrcnce  between  a  declaration 
and  a  justification  is  this,  that  a  de- 
claration states  only  the  result  of  law, 
and  entitles  the  plaintiff  generally ;  a 
justification  states  the  steps  by  which 
the  result  is  obtained.  207 

2.  A  party  in  pleading  may  prescribe 
for  ieu  than  he  is  entitled  to  claim. 
The  Bailiffs,  Bwrgases,  ^c.  of  Twekes- 
hury  v.  Bricknett,  142 

PLEDGE, 
See  Deposited  Instrument. 

POLICY, 
SeeMoj^EY  had  aud  received,  1. 

POWER, 
See  AuTnoEiTt.     Arbxtratioji. 

1 .  If  a  mixed  fund,  consisting  of  real  and 
personal  property,  be  made  subject  to 
appointment,  it  is  not  necessary  that 
each  of  the  objects  of  the  appoint- 
ment should  have  a  part  of  each  kind. 

289 

2.  Devise  to  the  testator*s  wife,  remain- 
der to  her  children,  subject  to  appoint- 
ment A  cliild  born  after  making  the 
will,  in  the  t^tator*8  life-time,  is  an 
object  of  the  appointment.  ib. 


3.  If  one,  hating  only  an  estate  £or  life, 
with  a  power  to  appoiAt  in  fee,  devisa 
the  property  as  her  own,  it  shall  be 
held  a  good  exercise  of  the  power. 

4.  Sscits,  if  she  faad'an  interest  in  the  re- 
version as  well  as  a  power.  t^. 

5.  No  appointment  is  held  illusory  in  a 
court  of  law.  Morgan,  dem.  Surman, 
v>  Surman,  989 

PRACTICE. 

4 

I.  Bdative  to  process, 

II.  Arrest  detainer,  bail  and  appearance. 

III.  Pleadings  and  bill  (f  particulars. 

IV.  Tito/,  enquiry  J  and  evidence, 

V.  Judgment  and  reference  to  the  pro- 

thonotary, 

VI.  Execution. 

VII.  Staying  and  setting  aside  proceed- 
ings. 

VIIL  Costs. 

IX.  Waiver  of  irregularity. 

I.    See  Warrant  op  Attorket. 
Practice,  IX.  1. 

1.  A  hill  may  be  filed  to  warrant  a  judg- 
ment nfter  the  want  of  a  biH  has  been 
assigned  for  error.  French  v.  Cook.  126 

2.  It  is  settled  that  the  nisi  prim  clause 
is  properly  itiserted  in  the  writ  of  sum^ 
mons  in  a  writ  of  right.  Ptanan,  De- 
Mandant;  Maynard,  Tenant.         415 

3.  If  the  English  notice  at  the  foot  of 
common  process  require  the  defend- 
ant to  appear  at  a  return  day  in  an 
impossible  year,  it  is  not  such  an  ir- 
regularity for  which  the  Court  will 
set  aside  the  proceedings.  Sie$i  v. 
CampbelL  424 

4.  If  a  plaintiff*  sues  a  defendant  who  is 
out  of  the  coumry,  for  a  <lebt  con- 
tracted here  by  his  wife  in  his  absence, 
and  proems  by  diitringas,  tha  Court 
will  order  the  issues  to  be  restored, 
and  set  aside  that  writ.  Chreavet  ▼. 
Stokes.  485 

5.  A  plaintiff  who  did  not  know  at  the 
time  of  giving  credit,  that  the  defend- 
ant was  out  of  the  realm,  may  pro* 
ceed,  notwithstanding  bis  abtence,  Co 
compel  an  appearance  by  Osiringas. 

48/ 

6.  So  if  the  defendant^  lesiding  abioad, 

K  k  2  carries 
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dsj'soxciusivc  bi-f'irc  the  Jny   of  tbr 

Di'«umcni.      Rfgttla  Gctitrafi*. '    '   '4l! 

9-  In  air  sppciaCareumcnis,  the  'excep- 


carrics  on  tradti  in  England.  Gurnn/ 
V,  liardeuberg.  ib. 

7>  I'l  actioiii  by  quare  clautiun  /regit,  a 
notice  fif  the  intent  of  tlic  process  uliall 
be  printiMl  lipon  tht  summonB.  itc- 
gula  Genenlis.     H.  *9  G.  3.  505 

8.  And  arioticu  ofchc  intent  of  thu  pro- 
crsa  sliall  be  annexed  ta  every  dhtrin- 
giu.  Itfgula  GeiiaaUs.  UU.  T.  49 
G.  3.      •  t*. 

11.     See  PftiviLEGS. 

Nn  special  bail  in  trover,  or  detinue, 
vvitfaoot  judge's  order,  liegula  Gene- 
tali*.     UiL  4S  G.  3.  203 

III. 

1.  Ifa  declaration  be  filed  ou  die  anAn 
day,  with  the  usual  nntice  indorsed, 
the  defendant  must  plead  in  cightdays 
from  tbat  timc^  although,  by  the 
rules  of  the  ofHce,  no  person  is  allowed 
to  search  for  a  declaration  till  the  first 
day  in  full  term.  Hutckiiuon  v.  Bat. 
22 

3.  In  bailable  actions,  wbere  the  decla- 
ration is  filed  coDditionally,  notice 
shall  be  given.  Begula  Generalit.  E. 
T.  *9  G.  S.  6l6 

3.  If  a  first  particular  be  delivered  un- 
der a  judge's  order,  and  the  plaiDtiff 
deliver  a  second  particular  without  an 
order,  he  cannot  give  evidence  upon 
any  claim  contained  in  the  second  par- 
ticular, which  was  not  included  in 
the  fint.     Broan  v.  IFallt.  353 

4.  It  is  a  great  contempt  to  deliver  un- 
der an  order  a  particular  as  general  as 
the  declaration.     Browa  v.  ffattt,    ib. 

A.  If  a  defendant's  place  of  abode  be  un- 
known, application  mu&t  be  made  to 
the  Court  that  affixing  the  declaration 
in  the  office  may  be  deemed  good  ser- 
vice.    IFeller  v.  Bubinion.  433 

6.  If  a  dcfcDdaot  in  custody  employ  an 
attorney  merely  for  the  purpose  of 
putting  in  bail,  delivery  of  declara- 
tion lothat  attorney  is  not  sufficient. 
Dent  V.  Halifax.  4<)3 

7.  In  bailable  actions  notice  of  spei:iiil 
bail  shall  be  given.  RegulaGtiKralis. 
E.  T.i9G.  3.  ftlfi 

8.  In  all  special  argumontt,  paper  boobi 


lions  intended  to  be'  insisted' An' 

be  marked  on  the  margin'  of  the  'jAprr 

books,    liegjda  Gen^ra/it.     Hil.  fQ  G. 


IV.    See  New  Trui,  1,3. 

1.  If  wilnessM  are  abseiit,  and  their  re- 
turn is  not  immediately  expected,  the  I 
Court  will  not  retiuirc  of  the  plaintiff 
a  peremptory  undertaking  to  proceed  | 
to  trial,  as  the  condition  of  discharg- 
ing an  application  for  judgment  as  in 
case  of  a  lioiMuit.  Gardner  v.  Mottt. 
118 

3.  Under  a  judge's  order  to  produce  pa- 
pers and  give  copies,  it  is  sufficient  to 
givceMracts  of  those  parts  ofletten 
which  are  relevant  to  the  subject.  Clif- 
ford v.  Tuslor.  Ib7 

3.  Under  the  conditions  of  pleading  is- 
Euabiy  and  takins  short  notice  of  trial, 
if  a  declaration  ii  delivered  after  the 
siltinjis  have  begun,  but  so  early  that 
there  would  be  lime  for  notice  of  trial 
for  the  ftdjournmcnt  day,  upon  the 
defendant  pleading  itutanttr,  that  is 
within  34  hours,  he  must  so  plead. 
Price  V.  Sivipton.  543 

4.  If  Ode  part  only  of  an  indenture  Jses- 
ecutr'l,  the  Court  will  compel  the 
party  having  the  custody  of  it,  to  pro- 
duce it  for  inspection,  upon  an  action 
comnicnced  ^auist  himself  by  ihc 
other  party.     Blakey  v. Porter.      3$6 

5.  In  a  writ  of  right,  if  the  Hi<i  print 
clause  be  omitted  in  tlic  writ  of  sum- 
mons, and  the  knights  come  from  a 
distant  county,  andappcar  at  bar,  the 
Court  will  nut  compel  them  C"  be 
■worn  unless  the- demandant  will  un- 
dertake to  pay  their  expenccs.  Pear- 
Dan  v.  Maj/aard.  415 

6.  Motions  to  put  off  trials  must  be  made 
in  liank,  whw  they,  can,  oat  at  niii 
piiuji.  oO'j 

V.  Sic  .\syviTr,S.  Axbitkatiov,  3. 

1.  If  a  defendant  dies  pending  the  ai^u- 

ment  on   a  point  reu'rvcdi-  6a  which 

judgmetit 
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judgmffit  pf  nonsuit  is  afterwards  grvcDy 
1^^  representatives  arc  entitled,  upon 
application  to  the  Court,  to  enter  up 
the  iud^'inent  of  the  term  next  after  the 
trial,  tliatthey  may  get  the  costs  of 
the  nonsuit.      Toulmin   v»  Andersoti, 

385 

%  Where   time  to  plead  has  been  given 

under  a  judge's  order,  the  plaintiff  may 

sign  jud<;ment  without  demanding   a 

])lca.  Baker  v.  IlalL  538 

3.  Rules  for  judgment  in  ejectment  to  be 
taken  away  from  the  secondary's  ofBce 
within  two  darys  after  the  term  in  which 
tliey  are  moved.  lifgnfa  Ge/i€ra/h\ 
E.IWS  G.S.  317 

4.  A  new  book  for  entry  of  ejectments  to 
be  kept  by  the  secondaries.  Rcgttla 
GcnevaUsy  £.  T,  48  C  3.  ib, 

VI.    5fc  Officer* 

1.  If  the  crown  and  a  subject  arc  con" 
tending  for  priority  in  an  execution* 
the  Court  will  not  compel  the  sheritf 
to  return  the  writ  of^fieri  facias  at  his 
own  peril  of  rightly  deciding  the  law, 
but,  upon  application,  will  enlarge  the 
timo  for  the  making  his  return,  till  the 
Court  of  Exchequer  shall  have  decid- 
ed the  point.     Tkursion  v.  Thurston, 

120 

C.  After  possession  once  given  under  a 
writ  of  possession,  the  plaintiff  cannot 
sue  out  another  writ  of  possession, 
though  he  be  disturbed  by  the  same 
defendant,  and  though  the  sheriff  have 
not  yet  returned  the  former  writ.  Doe^ 
ex  dem*  Pattf  v.  Roe»  55 

VII. 

1.  If  a  plaintiff  deposit  a  negotiable  in- 
strument, on  which  he  is  suing,  at  the 
same  time  giving  notice  of  the  action, 
he  does  not  thereby  part  with  his  right 
of  action.  And  if  the  depositary  sues 
on  the  same  instrument,  the  Court 
will  not  at  the  instance  of  the  defend- 
ant stay  the  jprocccdings  in  the  first  ac- 
tion. 109 

2.  Semb.  That  the  Court  would  restrain 
the  depositary  from  suing  on  the  in- 
ktri^ment^  on  the  ground  that  he  re- 
ceiving, i't  wfth  notice  of  the  suit  then 


pending,  mi^  be  considered  as  having 
consented  that  the  first  action  shall 
proceed.  Marsh  and  Another  \,  NeuclL 

109 

3.  Where  usurious  securities  have  been 
acted  on,  and  the  money  partly  paid 
by  the  borrower,  the  dourt  will  not 
set  aside  a  judgment  and  execution, 
but  upon  the  terms  of  the  defendant  re- 
paying the  principal  and  Irgal. interest* 
IIindley.O^Brkn.  4l3 

4.  If]  a  plaintiff  discontinue  an  action 
stayed  in  another  court  by  a  consoli- 
dation rule»  and  con^ncnce  an  actiuh 
against  the  same  defendant  for  the 
same  cause  in  iliis  coutt^  the  Court 
will  stay  proceedings  until  after  the 
trial  of  the  cause  mentioned  in  the 
consolidation  rule.   Farkin  y.  Scoit, 

565 
VIII. 

Neither  a  certificate  from  the  judge,  nor 
a  suggestion  on  the  roU,  is  necessary 
to  entitle  a  defendant  to  double  costs, 
under  1 1  G.  2.  c.  I9.  #.  21.  Finlay  v. 
Seaton.  210 

IX. 

1.  Where  the  defendant  was  summoned 
to  appear  bi^forc  the  king's  justices  at 
Westmnstcr  upon  the  morrow  of  Saint 

,  the  Court  ht  Id  that   the  defect 

might  be  waived  by  his  subsequent 
conduct.  Harris  v.  Mullet.  5<) 

2.  Notice  of  applying  to  a  wrong  court 
for  discharge  of  an  insolvent^  is  not 
cured  by  the  plaintiff's  opposing  his 
discharge.  Scholei^  and  Another  v.  Man- 
sell  Powell.  64 

PREMIUM, 
See  iNStJRAXCE, 

TREvSCRlPTION, 
&e  Pleader,  VI.  1.    Way,  1. 

PRESUMPTION, 
5fc  Baron  anu  Femf^    Licence,  4. 

PURCUASER,   1. 

PRISONER, 
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1  > 


Seey^ACji^Ey  IlL 


I  ♦.-, , 


■;• 


PRlSOMEft  AT  VVAB, 

« 

..PRIVILEGE. 

l.'^Qua!r*e.'  V/hiMmr  a  consul  is  privi- 
leged from  BXtest.    CUtrkc  v.  Crelico. 
•  .  106 

H.  An  attorney  sued  with  his  wife  ioi  a 
'  del>t  incurred  by  her  dum  sola  loses 
'hb  privilege.  S54 

3.  Nor  is  bis  wife  entitled  to  be  discharg- 
ed but  of  custody  on  mesne  process,  if 
arrested  with  her  husband.  Egberts 
V.  Mason  and  Wtfe. 

PRIZE  MONEY. 

1.  A  commodore  who  appoints  a  captain 
under  kim^  without  having  authority 
for  that  purpose,  is  not  entitled  to 
share  as  tijkig  officer  in  the  distribu- 
tion of  prises,  under  his  majesty's  pro- 
clamation of  the  7th  July  180d.  1 

S.  Neither  will  the  subsequent  ratifica- 
tion of  Buch  appointment,  by  the  Lords 
of  the  Admiralty,  or  the  King  in 
council,  entitle  him  to  share  as  a  Jiag 
^fker^  in  any  prises  taken  before  the 
date  of  such  ratification.  Donelfy  \* 
Popkam.  ib* 

PROCEEDINGS,  STAYING  AND 
SETTING  ASIDE, 

See  Practice,  VII. 

PROCESS, 
See  Practice,  I. 

PROMOTIONS. 

Barley  Serjt.  appointed  one  of  the  Jus- 
tices of  the*  King's  Bench,  and  knighted. 

206 

Frtre  H^illiam^  Esq.  called  to  the  degree 
of  Serjeant.  E.  T.  49  G.  3.  6l6 

Lawrence^,  Honourable  Sir  SotUdan,  Knt. 
appointed  one  of  the  Justices  of  the 
Common  Picas.  206 


ManUjif  ^19.,  rj^^4:9l^|edtgitbe..df«ree 

of  Seijeant  £.  Tl  48  G.  3.      .,    317 

JPeetmett^  fiD^if  ifqny,:S4fl*»-lPplled   lo 

,  the  degree  of,§eijc5WW  :JPr,3f,,4ft^.3. 

PeU^  4lhfr^  Esq.;  9^M  t9  A^  dcfree 

qf SeiieajU.  Jl^  J^/i^^Gp^,,  ..  1^\7 
JB((K»ilc,  Hon.  Sir.G^,t,Knight9  died  in 

/ftljimf , yaoatipn,  ,1$08.  ...   ,  J02 

Komgk^Wn^^  EsquC|il)cd  to  |the^iie|ree 

ofScgeant.  E.T.  48  6.5..  *       517 

PROPERTY  IN  CHATTELS, 

See  Tenant  in  common,  1,2.  Whale 
Fishery,  1,2. 

1.  If  a  person  contracts  with  another  for 
a  chattel  which  is  not  in  existence  at 
the  time  of  the  contract,  though  he 
pays  him  the  whole  value  in  advance, 
and  the  other  proceeds  /to-  execute  the 
order,  the  buyer  acquires  no  property 
in  the  chattel  till  it  is  finished  aiul  de- 
livered to  him.  MucMtm  and  Oikersj 
Assignees  of  Roylandf  y.  Mangles.  518 

PROPERTY  IN  PARCEL  OF  ^E 
FREEHOLD. 

1*  Leasee  for  years  of  brick  earth,  with 
liberty  to  dig,  has  exclusive  property 

in  the  eartli  so  demised.     AttersoU  v. 

Stevens.  183 

2.  He  has  the  like  property  in  other 
earth  demised,  which  he  covenanted 
not  to  dig,  with  analteniative  cove- 
nant  to  pay  liquidated  damages  if  be 
did  dig.  ih, 

3.  A  grant  of  strata  or  minerals  in  the 
land  of  another  is  a 'grant  of  a  real  he- 
reditament in  fee  simple.  Stoughton 
V.  Leigh,  409 

PROPERTY  SPECIAL, 
<$e:e  Licence,  1. 

PROTECTION, 
See  OrpiCBR. 

PURCHASER, 

See  Covenant,  2.    Dam a<»es^<  Mea- 
sure or,  Iv. 

^  .  . 

1.  A  purchaser  is  not fon^M^llable  to  ac- 
cept a  title  to  premises,  lormcrfy  'sub- 
ject 
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jcct  to  an  incumbrance,  the  discharge 
'  'W^Wbtt^W'  !i!itelrfv't)Aly  fj^^pwutti^ 
'» ''tion.       •     •> '  '     *■  ........   43Q 

'  g^MindWht,  w Mich- wai^ said- 1<^  be jb|)- 
|H)ttkmcd  but  of  a.  larger  rent,  but  tlit; 
'apporticrtiment  was  not  evi<fcn6eA  by 
any  existing  deed,  but  only  by  the 
iacceptancc  of  a  mesnekndkml,  an^l 
presurtptidn  :  held  tbak  the  purfchilscr 
was  not  bound  to  accept  the  titli-,   ih, 

3.  JJixty  years  possession  is  an  unobji*c- 
tioiiablc  title  co  a  fee  tlmple.  Barn- 
icdl  V.  Harri^.^  $0. 


Q 

QUALIFICATION. 

1.  A  coinmissipn  of  captiMi):  of  volun- 
teers, signed  by  tbo  Lord  Lieutenant 
of  a  county,  do6(  not  confer  the  de- 
gree of  an  Esquin*.  510 

2.  Nor  is  tho  captain's  son  thereby  qua- 
lified to  kill  game.     I'albot  v.  Eagle. 

510 


R 

RE-ASSURANCE, 
See  Policy,  1. 

RECOGNIZANCE, 
See  Bail,  II.  4. 

RECOVERY. 

1 .  A  common  recovery  may  be  amended 
by  adding  the  name  pf  a  parish  in 
which  part  of  the  premises  lie,  if  it  is 
sworn  tha^.tl^c  parish  is  wholly  within 
the  same  county.  257 

2n  And  by  jfi^^tii^  (l^  entirety  of  the 
premises  not  comprised  in  the  deed  to 
make  a  tenant,  to  thc.pncipe^  And  com- 
prised in  the  recovery,  by  the  descrip- 
tion of  moioties  only,  if  the  conveying 
parties  'tad  all  alive-  and  consenting, 


and  it  is  sworn  they  intended  the  pre- 
mises shoulH  'pii^/  '  'Minderlejfj  De* 
mandani  i^Domville^  T^^nant ;  Sir  C, 
jr.  Bamfiflatj  ^Hdri!  t^t.' Vouchees. 

257 

3.  In  a  recovery  iu^rW  WTiiaflinors,  the 
Court  perntittQjd^n.iMpyydrof  nt  by  the 
insertion  of  messuages  originally  pai- 
cel  of  the  jnapqr^  ,1^^^  ^severed  by  a 
settlement,  and  omitttd'  to  be  named 

.  •io^  the   recovery  ;  the  Vouchee  being 

..tciianl  in  tail,  still  ^l^ff^  i)pd  t)^e  iones- 

^uages    intended    to    pass.       Cdrew, 

Kowi^e.  , .  ^55 

4.  |f  a  recovery  do  not:  paa||  )Kithja  ;he 
.  term  in  which  the  dedmw  recites  fbe 

>yrit  of  summons,  to  be  rctunuthlf »  it 
will  not  suihce  to  indorse  on  the  re- 
newed dcdimus  a  return  purporting  to 
be  made  by  the  commissioncn  who 
returned  the  former  writ,  without 
having  their  actual  signature.'  Bmr, 
Demandant ;  'Rohbins^  Tenant ;  Beech^ 
Vouckvei  418 

5.  The  Court  will  not  ametid  a  recovery 
by  inserting  the  name  of  the  husband 
of  a  Vouclice  who  is  a  feme  covert. 
Varjstmif  Demandant ;  Abbott^  Te- 
nant.; Knight^  Vouchee,    •  478 

6.  Recoveiy  amended  by  inserting  a 
lent-chargo  which  had  long  been 
treated  as  merged  in  the  land  by 
unity  of  possession.  Brett^  Demand" 
ani;  Smiibj  Tenant;  Htmeytoood^ 
Bart.  VoucMet.  484 

7.  A  recovery  cannot  be  suffered  of  prc- 
iniscs  in  ouq  of  two  c()Uiitii*s  in  the  al- 
ternative. IVainvir'^ht^  Demandanf ; 
Scagrave^  Tenant ;  Smiiiy  Vouchee.  538 

REFERENCE, 
See  Arbitration.     Practice,  V. 


REGISTER, 
See  SuiP,  1,  2. 

REGULA  generalks, 

iScc  Practice,  1.7-    IL  1,2.  III.  6, 7> 

8.  IV.  6. 

1  •  No  bail  in  trover  or  detinue  but  by  a 
judgp's  order.   '  203 

2.  Poinu 


Wh.'fP  iT>l5.*fil¥P«<^-  M^mm 


3.  Pllp4:rl:f(l0^s{^  bCj^Uyqi^two  days 
exclusive  bcfi>rc  cne  dsy  orargumcnt. 

4.  Notice  tobevtirijt^ed'lo  summuiti  in 
■cticgu-^jrmwfflc/flMKPB^^fc-/''-  505 

5.  Notice  lobe  ^^bi(Wln^,^,tt  ^»rtri«ff. 

frMC^Ott^  ■<!•.■  ^  :/^:j„-(1-'^.''-  '" -'ISie 

I  atlionk:  ■:  -t'-  ■■'  ■  ""'  '"■■  "'■' '  ''(*. 
«..Mow  bot^toboktft  roreretretiiW'ti'in 
the  (fcaadwyi office.'  ,;.fl:-;  —^  jji^ 
9i.:AU-<jectni»wtobe(aktn(MtWl|ic 
.  ottooVilUi two dwfsalfttt' % UrU'in 
:«rbicb  they  are  movetU  "  "''''' ''  ' ''  .W. 
;•   .>  r;   ).  -  ■■■■ '  ""  "  '■'  -*^ 

'fl'ji"\r^^vis.vw,-  ■'  ■■  ^  -, 

'-'■       &«  Fences.    Commok. 

IFlbe  pl<tipl»Kjfl|  tt^oidli  Js  NV^uitcd, 
the  defendant  U  not  bound  to  bKve  his 
dun^  'aO-nM^  bjr  tbe^fy  under 
ttat.  \7Car.Z.  c.  ?•  or  to  take  the 
rsrlMCetUMttU  10  prc«eci>te  bis  writ 
dc  retorao  iabtndo.  And  he  may  again 
distMin  flrfsaine  goods  ftr  rent  subse- 
quently accrued,  previously  to  bis 
cxccuUnghit  retofihUliindo,  without 
waiving  fai34f  tion  ag^isjit  the  sureties 
jn  the  bond..   if^i?ptj.v,^^:      4IS 

AEPLbVIN  B9.)JD. 

The  two  sureties  in  a  njplcvin  bond  are 
together  liable  onjy  'to  the  amount  of 
the  pcufLUy  jn  Uic  bonct,  aiul  Itw  costs 
of  the  suit  oh  the  bond.  Hefford  v. 
Alger.  218 

ly.  REQUEST, 

1^  ^See'^AasuupsiT^  2. 

RESCINDING- CONTRACT, 


^;;i  1ltTDRK.aKvHlEMttIJIf.  .'^ 

Tf'^lt  itWiMn  iKs^i^,1J<>itl«SflM'ac^' 
'  Jbittil?  otiih'B.^a'tity  in4T^1n«nce 

RlCiq-,  WRIT  OF, 
S<c  Peacticb,  I.  2.  ly.  5.  ; , 


:^« 


SATISFACTION, 
Sm  Set-off,  2,  3,  4. 
4intiVe,C4r|i;<fi' V.iP^-:; 

'!    '"''    '  'SEAJuii/^!    '..".':. 
■See  AqtLEKMB'iiTf.L!-, 

Sec  Ooodrt^kiVfj^tiMkir.l, 

&e-Pft*c*icit,"  in.  *  7'-;.' 

„  s^TtGEFi,.-  -/.r.:;;-  ■ 

1.  J.  bdnj*  IntTtisted  with  gtHxIi  b<!.lojng- 
ing  b>£.,  i)MelW^'W^th)>m''u)- 

■  AilMce  'in'hh  Wtf'ifeinf','%"p6n  pn>- 
IMfiy'on  Ms  ThMt^yMll'Vithiint 
Making  any  ni(>nti(m"(if  go'D(U")U/'<2  sk 
initt.  The  premises  were  destroyed 
by  ^re,*a^-  4^ff^iwi]%hli  amount 
of  his  iiisufance,  but  which  fell  con- 
sidi-rably  ^hoit  of -lito'^wn  loss.  The 
Court  held  that  no  part  of  this  money 
could  be  con]^i)iife4*9!'^ceivcd  on  ac- 
count of  B.,  and  ihat  it  could  not 
therefore  bc-M^^oCT'lb^ift' action  for 
work 


• 

work  and  labour  brought  hyj,  against  I' 
B.    tHiUdl  ^moMhnr      '^  '  ^  137    ' 
C.  Taking  t^c  J^cfson  in  excp.utioQ  doe^ 

j.'  Bbt  U  may  itiJl  ^Qcome  (^9  Aubiqct 
of  a  sot-on;  w. 

4.  In  a  cross  action,  the  defendant,  xu^y 
tm  motion  set  aSihid  dirbt  against  a 
judgment  for  a  gl^catcrsum,  and  the 
Court  will  stay  pi;qc€eviii^  thereon. 
Peacocks,  Jeffcry,  ib. 


(Us 
3(itJTii  StiA.  (JOJtipANy^, 

■  'iSte^lriirRAkcL't'^-    "i" 


SHERIFF, 

See  Monet  had  avd  received,  2,  3, 
4.    Officer. 


HIS  DUTY  AT  ELECTIONS. 
Spiisbury  v.  Micklethwayte.  150 

SHIP. 

1.  Upon  the  transfer  of  a  share  in  a  ves- 
sel, it  is  not  Wces«ary'  that  the  in- 
dor&cmeat  upon  the  certificate  of  re- 
gistration shodld^  express  the  share  to 
be  all  the  vendors  interest.  387 

9.  The  omission  of  the  officer  at  the  out- 
port  to  transmit  a  copy  of  the  instru- 
ment to  the  custom-house  in  London, 
does  not  invalidate  the  transfer,  l/n- 
derxcood  v.  Miller  and  tatkin,         387 

3.  Whether  the  captain  of  a  vessel,  sent 
to  earn  freight,  has  authority  to  con- 
tract to  carry  a  cargo  freight  free, 
qutere,   DeweU  v.  Moxon  and  Anotker. 

391 

4.  The  master  of  a  ship  is  not  discharged 
of  his  responsibility  for  the  acts  of  his 
crew,  although  done  under  the  direc- 
tion of  a  pilot,  who  by  |he  regulations 
of  a'statutc  supersedes  the  master  for 
th^  time  iii^  th(^  guycrnnHrnt  of  ihjtffhip. 

; Bmchers,  Hoi^irom.  508 

-    SHIfr^s  REGISTRY, 


<.,;Afi  inirpmen(t,.)#i^Mi|g^j(ii««(«^^ 
pipn  of  bankrupt^  under  the  gMls«ml 
of  the  eoipife^  iiiKirtirieh«*^pnl6e«ti 
pr  mandate  issuing  under  tbe<seal  of 
the  Cour;^  of  Ck^x^m^  at^ia  lobfccl 
jtQ  the  stamp  imposetTby  '44  G.  5^  'c. 
.  98.  Mchcd,  1.  upoa  instniakents  of  tb* 
latter  denomination,  r  Tik '  King  v. 
James  Bullock,         . .  71 

2.  Upon  an  indictment  on  43  G.  3.  c. 
58.  «•  I.  for  feloniously  setting  fire  to' 
a  house,  with  intent  to  defraud  (he  in- 
surers, an  unstamped  memorandubi 
indorsed  on  a  stamped  policy  effected 
by  deed,  is  not  admissible  in  evidence 
a^inst  the  prisoner.  Tke  King  y* 
GiUson.  95 


STATUTE  OP  FRAUDS^ 
See  Goods  BOLD  and  dslsvseui* 


STATUTE  OF  UMITATIOTtS, 
See  Limitation  or  Acviovs.  : 


f  ■ 


•1  fci 


STATUTES.' 

Maona  Cha&ta*. 
C.30.  (Merchant  Stran^rs.^! ' 

Statute  of  Meetok. 
(Approvement.) 


•  I  - 


35 
439 


/   ';  ,'-" 


^SBlPi     * 

'    ■ .      ■     ■  ■        ' 

SLANDER, 

•:    M    ■    .  . 

5m  Pl^FAMATIQirt 


13i  c.  46.  Westm.  2.  (Approvement.)  ib* 


Hen.  6. 

8.  c.  15.  (Jcofiails.) 
18.  C.9.  (Warrant  of  attorney.) 
27.  c.  5.  (Sunday.) 


221 

46 

132 


Hek.  /.* 


•■  1 


4.  c.  24.  (Fines  and  nonclaim.)  Oo&i^ 

right  V.  Forester  578 

^  Ric. 


iUfi 


f^wm^fprnhfrm^m^  ¥^Wf^p■ 


.>;     ■:  v,Utt',-  ,t;  Jt?C,A.  b,-,-.,...|.  - 
'li  hiTi<'(f'ttim.mA  UoAcbinik)    Good- 
!■    riglU  y~  Foirtter.   :■■■■■■:-.        «78 


3i,.j,  I,  (Wills.)    Coodright  V.  FaresUr. 

"  c.So.  *.  2.  (Warrant  oratlotney.)  46 
si  c.'23.  (Murdcre beyond  sea.)  26; 
iji.  Ss:  c.l.  (Wills.)     Coodfigit  V,  fo-! 

35.  c  X.  (IVmoDs  without  the  leklm.) 

'"■"■  27 

.  *7 


£ui. 
18.  C.7.  (b«aVwptO  73.  27»1  58^ 

U.  0.  M.  (Wuttnt  of  atttihiey.)        4^ 
43;  c  6.  (Cwtk)  400 

JAC.  1. 
■I.  «.  «S.  I.  28.  (Snfiaky.) 


133 
171.541 


■Si  fc  3.  (Bail  in  error.) 

7.  C.5.  (Magistrates.)  Sil 

15.  c.  15.  *.  a.  (Bftiikrupl.)  273 

31.  C.  l6,  (limitalion  of  actiona.)  578. 

'     ■  6ia 

c.  19.  (Bankrupt.)  273.  319 

Cak.  3. 

13.  It.  £.  c.  S.  <.  9.  (Bail  in  error.)  169 

14.  c.  r.  «.  6,  Qimmt&m,)     827.  229 
16  &  17.  c.  8.  (.  3.  (Bail  ia  error)  169 


78 
or.)  168. 


17.  C.7.  (Replerin.) 
2S;  e.  7.  (Swiifajf.) 


5.  C.21.  (Stomps.) 

8&9.  c.  II.  '.'&•  |;BIulinl^ 


9  &  10.  C.  25.  (Stamps.)  78 

Anne. 

4,  c.l6.*.3.(WarTMitofaftomey.)  46 

5.  e.  8.  (Onion.)  art.  24  (Great  seal.)  74 
7.  c.  12.  (Public  miwstcr*.)  IO6 
9.  c.21.  (South Sea Comptny.)     239 

Geo.  1. 

3.  c.  13.  (PUots.)  569 


,  (St^pi.;f  " 

a.-  c.  23.  t.  23.^A  ttonueo'^l J5^  ^  536 
St.  'c.36.  *.7.  (Evidence.  TShiiw  arti- 
cles.) 386 
5.  c.  30.  (.  l'.  i^BkjifcrtfpL)  74-  71-  85. 
;  ,,,  ,  *.  23.  478 
11.  c.  19.  (Lanilorcis.)  '  210 
19.  c.  37.  «,  4,  (a<^«!H^;aIlCe.)  48 

Geo. 3.'^  ■ 

3.  C.15.  (FJufuM.)-:  KS 

5.  C.27.  (Process.)  424 

13.  C.78.  (Local  anil  ptrsMol.  Carlton 

indotnrc.)  345 

17.  C.26.  (Anayify^  372 

23.  C.58.  t.  1.  (Stamps.)  58 

S5.  C.M>.  «.17.  (WamM  ofatlonicy.) 

47 

S7.  C.38.  (Ca)lico pa^cvaa.)  400 

30.  c  53.  {Pavingwt.}  '  383 

81.  c.  85.  (Stamps^.  V  .'99 

e.  5d.  (.  6.  (Evidence.    Ahips'brti- 

cles.)  386 

32.  c.  35.  1.1.  (Stamps.)  78 

34.  e.  33.  (Cailieo  patterns)  400 
c.  68.  ».  15.  (Register  act.)         388 

35.  e.63.  ».  11.  (Insurance.)  50 
c.  80.  (Dutch  pwipctty.)  325 
c.  125.  J.  7.  (Prince  of  Wales.)  170 

37.  c.lll.  ^tampli.)'  102 

39.  c.  37.  1. 1.  (Ounces  on  the  high 
seas.)  32 

39&40.  C.67.  (Union.)  74 

43.  c.  46.  (Vcxat^us  arresto.)  60 

C.  57.  (Convoy.)  249,  250 

43.  c.  58.  (.  l.CI''cloniousIy  settinafire.) 

■■'■■'■■'■'  95 

c.  1 13.  1. 6,  ,(M^i;4crs  beyond  sea.) 

'  '  26 

44.  C.64,  S.26.  (Vplunteen.)  510 
e.98i  (StuitJfj.)  ^  ''"'  ''    71.81 

45.  C.J2-  *.2.  (Priw  pM>nqr  ^^t.)  j2. 

.■.-..'  .  V,,;,  ,.( io7 

46.  c.  II.  (Cape  of  Good  Hope.)  233 
c.  87.  (Southwfu-k  Cppn  of  Consci- 

eiicc.)  ■  '  -60. 396 

r.  135.  (Bankrupt,}    ,71 

47.  *(.  1-  c.  23.  ffriulie  tft.^iei^  domi- 

niow.)    ,  .,.,,..,,     .    227 

37. 


if.  c.  aS;  ff.isJ  (Local  and  l^itoUal,  |       so  disposed  of  ityifl  to  render  it  im- 
paviDgact.)  383  possible  thai  theplaintiflfBhofild  qirer 

take  and  use  it.  ■  >  <  ■  >  ^ '-^      '  \^  . .    241 

STAYING  AND  SETTING  ASIDE 
PROCEEDINGS, 

Set  I'i^icticE,,  i^IJ.    Costs,  IIL 


su^.tci;,      .      . 

&f  Courts.  1. 

.•I  '  1       .        . 

SUGGESTION, 
See  Practjcb,  VIII.  1. 

SUMMONS, 
S/n  Practicc^  L  7* 

SUNDAY. 

Asale  ofgoadBmadeon.aSiMdiufwtiieh 
is  not  made  in  the  exercise  of  the  or- 
dinary caHing  of  the  vendor,  or  bis 
agent,  is  not  void, at  common  law,  or 
by  the  stat,  29  Cdr.  2.  c.J:  Drwryy. 
DefuU»m€.  131 

SUPERSEDEAS, 

SURRENDER, 
Set  Bail. 


2.  The  conversion  of  a  chattel  by  a  te- 
nant in  comvQO|i,|^  Its  general  and 
profitablcappIica(ion,dif(l^l|  ^tcb' 
tbeibrm  oCthes 


^  a  desti^ictioh  df  tbe  WigM}t  alattar;^  JBs 
to  prev^t .  the  plaintiff  from  IfJpDg  a|id 
u<rtH|f  it  to  Its  alttiWi  mfc  t;  f  ^ 
it  create^noH^t Cf ;|tj^^ 

"v.        " '* 


<t 


'I    ^  f  ■      n- 


.vi 


TITLE, 

See  PURCHABBE; 

TOWVr^Wiere  it  mq  hltV^  f^ 
See  Assumpsit.: 

TRADE,     ,   .,^ 
See  Bye-law,  I.    UtAOB,  t. 


I 


TRADEE, 

•        •    •     ■   *  .  • 

^cBavkrvpt,  h 


■  f 


J     ■» 


TAXATION, 
See  ATToayEt's  Bill. 

TENANT  FOR  YEARS. 

His  duty  to  defend  the  landf  demised.' 
AttenoU  v.  Stevens.  197.  202 

:/     TENXNT  IN  COMMON. 

1.  One  tenant  in  ddiliimbii  of  a  chattel 
cannot  mainfeA&fr  troVer  for  it  against! 
his  companion,  unless  the  latter  have' 


TREES. 

Property  in  trees  demised,  if  cut  by  a 
stranger,  is  in  the  lessor.    P&  JfflMi- 

JeldJ.  Attenoa  V  Stevem.  til 

■   ■  ■  1 

TRESPASSfc  ^     • 
See  Election  9,.  3,     Fmcbs,  1,  3,  3, 


TRIAL, 


.  1 


See  New  Trial. 
TROVER, 

See  TSVENT  IV  OOMffOVs,  1,  2. 

TURBARV, 
See  CoMMdir. 


««> 


J|f9^j;0  ,THE  VWMCIPAL  .WATTfiRS. 


.  ,.  ...  „.i.;u.  , 

■'■  ■  UlSAOE."'' 
i„,AJth<)ugIi   a  wotkmai 


pnlMletl 


U-fH 


^, ,_    ..  id  for  l.is  lubour 

wbpre  the  work  ,n  rleslroycd,  without 
.apj:  dc/aoU  of  his  own,  before  it  is 
complctfd  or  ili'livereil  to  ihc  em- 
ployer, yet  ihc  law,  in  this  respect, 
nay  be  cod iro lied  by  ibe  usage  of  a 
porticulu  tnde.  GilleU  v.  iimaman. 
137 

2.  Evideaceof  an  luage  at  the  navy  of- 
Sk»  to  pay  billi  indorsed  by  tbe  Httnr- 
ney  in  bu  own  name,  and  negotiated 

.  by  him,  under  sucb  b  power,  cannot 
be  received  to  enlarge  the  operation  of 
Ihc  power. ''ff^SS^-  SniSthandotirrt. 


USE  AND  OCCUPATION, 
. :      '  5m  Plbabimo,  IV.  5. 

USURY, 

a«>KiCTIrt,VlI.2.   PlEADIKC,  4,  A. 
•  GtfXltASTT,  i. 


VARIANCE, 

See  Gbeat  Seal,  3. 

A  lou  by  barrsliy  is  well  alleged,  though 
the  proof  is  that  it  happened  by  tlie 
act  of  an  eneny  and  by  barratry 
jointly.     Tottlmin  v.  Andenon.       22? 

VENDOR  AND  VENDEE, 

See  AgreeWekt.     Purchaser. 
CovEKAKT.    Title. 


1.  If  pending  a  rule  lor  changing  ihe 
defendant  plead  in  the  action,  ftn<l  no- 
tice of  trial  be  served,  tbe  Court  will 


still  allow.  tbcvoiiK  ^  be  changed; 
and  in  such  case  no  coats  arc  payable. 
JI/uK*  V.  StqihfiutM.  58 

S.  Upon  moving  to  charge  the  venue 
into  a  county  palatine,  it  it  necMMiry 
to  unilerlalw  not  lo  assign  error  Upon 
the  want  of  an  originnl.  Cur«  v.  Hea- 
ton.  120 

3.  The  plaintiff  shewed  the  defendant's 
affidavit,  niaJe  for  the  purpose  of 
changing  the  venue,  to  be  untrou;  and 
the  cause  of  action  arising  in  more 
counties  than  that  in  which  the  venue 
was  laid,  the  Court  retained  the  venue 
upon  the  plaintilTs  undertaking,  in  th« 
alternative,  la  give  material  evidence 
in  some  one  of  the  counties  where  the 
cause  of  octioti  arose.  Hvwt  v.  Bridge- 
ford.  2i9 

4.  The  action  upon  tbe  case  for  a  nu- 
sancc  is  local  in  its  nature,  and  the 
nusance  must  be  proved  to  have  been 
committed  in  the  county  where  the 
venue  is  laid.  379 

5.  If  no  place  and  county  is  alleged 
where  the  nusance  is  coaunitted,  tbe 
county  in  the  margin  shall  be  iatcnded. 
Warren  v.  Webb.  ib. 

6.  It  i*  matter  of  favour  to  change  the 
venue  to  acounty  palatine.  433 

7.  And  where  the  design  is  to  oppress  the 
plaintiff,  the  Conrt  will  not  grant  the 
indulgence.  Gibton  and  aaotier  v. 
Macbride.  ib, 

8.  Tbe  undertaking  to  give  material  evi- 
dence, made  to  retain  the  venue,  does 
not  apply  to  collateral  issues,  but  is 
confined  to  tbe  matters  stated  in  the 
declaration.  Cocktreli  v.  Ckambei- 
lai/nt.  51% 


VERDICT. 

If  the  plaintiff  ho*  evidently  sustaiited 
some  damages,  and  tbe  jury,  ln;ing 
unable  to  aoeertain  the  amount,' liiHJ 
a  venlict  for  the  defendant,  the  Court 
will  'permit  the  p)ai|Ulff  to  enter  a 
nominal  damages.     Feize 


,121 


.f«DKVl9E,  11.7.  -■ 


'^ 


w 


WARRANT  or  ATTORNEY, 

AvI'kactics,  I.  1. 

\Vli<>ri',  pcnilitin  asuil,  ti  party  obtain'' a 
juil>;i.''s  ortli-v  for  changing  bis  Utor* 
m-y,  il  is  unnicnMry  tu  file  a  nev* 
waiTaiil.     li'inid  v.  I'lant,  wbo,  &c. 


WARRANTY, 
Sa  Daxagi!%  Mcasuae  of. 

WASTE. 

1.  If  &itrangcr  cuts  tives  demised,  or 
digs  the  land,  it  it  prrmiMivo  wutein 
the  U'lmiiu     I'er  Man^eld  C.J.    202 

i.  A  covenant  by  lessee  to  pay  a  stipn- 
lattHl  prici*  fur  Lnck  earth  dug,  is  a 
bar  tu  an  sclioa  of  wbiic.  Atten<U  v, 
StncM.  137 

WAVER, 


WAY. 

1,  Evidence  of  a  prrscriplivc  right  of 
way  for  all  manner  of  carriagm,  docs 
not  necessarily  pmve  a  right  of  way 
fur  all  manner  of  cattle.  179 

2.  But  it  i»  oviduncc  of  a  drift  way,  for 
thv  jury  tu  consider,  tD£ethvr  with  tiic 
olhet  cvidcBco.  ii. 

S.  Tb«  extent  of  tbc  uuge  is  «vidi<nce 

lit  A  right  only  commeniDtate  with 

thif  u^er.  By  three  agaliMt  Viamh-e  ). 

ib. 

4.  User  of  a  way  for  carriagn  and  hogs 
is  prima  Jitde  evidence  of  a  right  of 


way  for  all  cattle,  and  tbe  raw  of 

pruvinu  the  rebJriction  lies  on  the 
grantor.  Per  Ckamhie  J,  against 
tbref.     liaHaii4,'^.J}ftim.  ib. 

Wlicllicr  a  way  of  ni'Cessity  ii  com- 
mL^nsunile" ol.lV  liilli' ihe "m'^i^iAi 
tlie  prvlaiieli  ifte  ipbficd  aiffie'Ujfeof 
..     '-u..,j,a„p(    ^/-^.nii-.^ro^Ji- 


S<e  [NauRA<;cEr  1.3. 


WHALE  FISHERY, 

See  Bte-Laiis,  I. 

].  By  the  custom  of  the  whale  fiihery 
umangMi*  Gatlipagot  hiaxtit,  he  who 
strikes  a  whale  with  a  loose  harpoon  ii 
entitled  to  nvcive  half  th«  produce 
from  bim  who  kills  it.  Fauattgt  v. 
Lori  Giatvilk.  HI 

S.  By  (be  custom  of  the  GnaUaiid  whale 
fishery-,  unless  he  who  itribes  a  fiih 
continues  his  dominion  until  he  has 
reduced  it  into  pusiesiion,  any  other 
person  who  kills  it  acquires  the  entire 
property.  Ftmtingi  md  Otitn  *. 
Lord  CrenvUie,  341.  Ijttkdak  v. 
Scaith.  243,  m. 


WITNESS, 
.^Evidence,  I.  IV. 

WORDS, 
Set  Defauatioit. 

WRIT  OF  ERROR, 
Sre  Bail,  V. 


650 


INDEX  TO  THE  PRINCIPAL  MATTERS. 


WRIT  OF  ENQUIRY. 


1.  After  writ  of  enquiry  executed  upon 
a  judgment  suffered  by  default,  the 
plaintiff  having  recovered  the  amount 
of  many  items,  some  of  which  were 
due,  but  to  others  of  which  he  would 
not  be  legally  liable,  the  Court  set 
aside  the  inquisition,  and  granted  a 
new  writ  of  enquiry,  to  be  tried  before 
ajttdgeofassife,Dayv.£c{inir(/,9.  491 


2.  So,  where  it  was  suggested  that  the 
jury  had  mistaken  the  measure  of  da- 
mages in  point  of  law,  a  rule  was 
granted  to  set  aside  the  inquisition. 
Aitenoil  V.  Steveiu.  183 


WRIT  OF  RIGHT, 
See  PaACTiCE,  I.  2.  IV,  5. 


END  OF  THE  FIRST   VOLUME. 


J.  Rogeif ,  66,  Red-Lion-Street,  Clerkenwell»  London. 
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